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^    The  Schooner  Witch  Queen. 

District  Court,  District  op  Cauformu. 
March  4,  1874. 

1.  Lien  on  Vessel  in  Custody. — An  owner  who  has  regained  possession 
of  his  vessel  after  seizure,  either  by  successfully  defending  the  original 
suit  or  by  paying  or  giving  bonds  for  the  payment  of  the  debts  for  which 
she  was  seized,  cannot  defeat  an  otherwise  valid  lien  on  the  ground 
that  the  contract  out  of  which  it  arose  was  made,  and  the  consideration 
for  it  rendered,  before  the  release  and  while  the  vessel  was  in  the  cus- 
tody of  the  law. 

Before  Hoffman,  District  Judge, 
F,  B.  ilildramy  proctor  for  libellant* 
E.  J.  Pringle,  proctor  for  claimant, 

Hoffman,  J.  The  libel  in  this  case  is  filed  to  recover 
compensation  for  services  rendered  by  the  libellant  to  the 
vessel  as  shipkeeper.  At  the  time  the  alleged  contract  for 
these  services  was  made,  the  vessel  was  in  the  custodv  of 
the  marshal,  having  been  seized  on  a  warrant  out  of  the  ad- 
miralty in  various  suits  then  pending.  She  has  since  been 
released  on  bond,  and  on  coming  into  the  hands  of  her 
owner  she  was  again  libeled  and  seized  in  the  present  suit. 

It  is  objected  that  inasmuch  as  she  was  in  the  custody  of 

the  law  at  the  time  the  alleged  contract  was  made,  and  tlie 
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services  rendered,   the  owner  could  not,  by  any  contract 
which  he  might  make,  create  any  valid  lien  upon  her. 

In  support  of  this  view,  the  advocate  for  the  claipiant 
contends  that  the  State  statute,  under  which  this  lien  is 
claimed  to  arise,  and  which  authorizes  a  proceeding  in  rem, 
cannot  be  construed  as  intended  to  confer  a  right  of  action 
in  a  State  court  against  a  vessel  in  the  custody  of  this  court, 
and  such,  it  is  argued,  would  be  its  effect  if  the  lien  now 
claimed  be  allowed. 

It  is  further  argued  that  any  lien,  whether  maritime  or 
by  municipal  law,  is  founded  upon  a  supposed  credit  given 
to  the  rem,  and  that  no  such  credit  can  be  given  where  the 
vessel  is  in  the  custodv  of  the  court,  and  that  **no  lien  can 
grow  out  of  a  contract  made  by  a  party  not  having  any  pos- 
session or  control,  and  where  the  party  in  possession  (the 
court)  is  confessedly  not  liable." 

That  if  such  liens  could  be  created  while  the  vessel  is  in 
the  custody  of  the  court,  they  would  attach  to  the  vessel  in 
the  hands  of  a  purchaser  at  the  sale  by  the  marshal,  and 
the  court  would  thus  be  unable  to  give  a  good  title. 

To  determine  the  validity  of  these  objections,  it  will  be 
necessary  to  consider  what  are  the  relations  of  the  owner  to 
a  vessel  attached  under  a  warrant  of  the  admiralty  and  in 
the  possession  of  an  officer  of  the  court,  and  what  are  the 
rights  which  third  persons  may  acquire  against  the  vessel, 
in  the  nature  of  a  privilege  or  lien;  and  in  doing  so  I  will, 
for  clearness,  assume  in  the  first  instance,  that  the  lien  now 
claimed  is  sucli  as  the  maritime  law  recognizes,  and  that  it 
would  be  incontestable,  except  for  the  fact  that  the  contract 
which  gave  birth  to  it,  was  made  and  the  services  rendered 
when  the  vessel  was  in  cuslodia  legis. 

1.  It  is  not  contended  that  the  owner  of  a  vessel  seized 
under  a  process  in  rem.,  and  in  the  custody  of  the  court,  can, 
by  any  contract  he  may  enter  into  with  third  persons,  inter- 
fere with  or  affect  the  action  of  the  court  in  proceeding  to 
condemn  and  sell  the  vessel  to  satisfy  the  demands  for 
which  she  has  been  libeled.  The  securityof  the  libelhiuts 
can  in  no  degree  be  impaired  by  any  act  of  the  owner  after 
the  seizure,  nor  can  any  of  the  acquired  liens  so  created  be 
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set  np  either  against  the  vessel  in  the  hands  of  a  purchaser 
at  the  judicial  sale  or  against  her  proceeds  when  brought 
into  court  for  distribution. 

Thus  a  wharfinger  whose  demand  has  accrued  after  seizure, 
can  set  up  no  lien  on  the  vessel  even  if  his  possession  could 
be  considered  such  as  to  create  one,  but  he  must  present 
his  claim  to  the  court  for  allowance,  as  part  of  the  expenses 
of  justice;  and  if  he  has  obtained  possession  of  the  rem,  or 
having  become  the  purchaser,  refuse  to  pay  the  whole  pur- 
chase-money, the  court  will,  by  summary  process,  enforce  a 
redelivery  or  payment.     (77«e  Phosbe  Ware,  362.) 

Even  where  a  party  is  in  possession  at  the  time  of  the 
commencement  of  the  suit  of  some  of  the  apparel  of  the  ship 
(e.  g,  sails),  which  he  has  repaired,  and  on  which  he  has  a 
lien  at  common  law,  the  court  will  order  him  to  deliver  them 
up  and  look  to  the  court  for  the  protection  of  his  rights. 
{The  Hannonie,  1  Wm.  Rob.  178.) 

But  the  point  under  consideration  is  different  from  that 
presented  in  these  cases. 

The  inquiry  here  is,  can  the  owner,  after  he  has  regained 
possession  of  the  vessel,  either  by  successfully  defending 
the  original  suit  or  by  paying  or  giving  bonds  for  the  pay- 
ment of  the  demands  for  which  she  has  been  seized,  defeat 
an  othefwise  valid  lien,  on  the  ground  that  the  contract  on 
which  it  is  -claimed  was  made,  and  the  consideration  for  it 
rendered,  before  the  release,  and  while  the  vessel  was  still 
in  the  custody  of  the  law? 

Property  in  the  possession  of  an  officer  of  a  court  under 
lawful  process  is  in  the  custody  of  the  law,  and  the  posses- 
sion of  the  officer  partakes  of  the  inviolability  of  the  law 
itself. 

It,  and  the  rights  growing  out  of  it,  will  be  firmly  upheld' 
against  all  interference  which  might  obstruct  the  court  in 
the  fulfillment  of  its  functions,  or  impair  the  rights  of  the 
suitors  before  it. 

But  the  effect  and  consequences  of  taking  property  into 
the  custody  of  the  court  must  be  measured  by  the  objects 
to  be  attained  by  it,  and  there  would  seem  to  be  no  reason 
to  deprive  the  owner  of  any  right,  the  exercise  of  which  is 
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consistent  with  the  attainment  of  the  objects  of  the  seizure 
and  the  enforcement  without  hindrance  or  diminution  of  the 
rights  gi'owing  out  of  it. 

If  the  owner  of  property  so  situated  is  incapable  of  mak- 
ing a  contract  which  will  give  rise  to  a  lien  or  privilege,  he 
would  be  equally  incapable  of  making  an  express  hypothe- 
cation or  mortgage,  or  even,  so  far  as  is  perceived,  making 
a  valid  bill  of  sale  of  the  vessel;  and  yet  these  contracts, 
subordinated  as  they  would  necessarily  be  to  the  authority 
of  the  court,  and  the  rights  of  the  suitors  before  it,  he  might 
make,  without  in  the  least  degree  interfering  with  the  one 
or  impairing  the  other. 

The  consequences  of  the  principle  contended  for  might 
be  pernicious  in  the  extreme. 

The  owner  would  be  deprived  of  all  power  of  disposing 
of  his  property,  or,  on  the  faith  of  it,  obtaining  the  means 
to  make  necessary  repairs,  supplies  for  a  new  voyage,  or 
funds  to  enable  him  to  satisfy  the  very  demands  for  which 
she  had  been  seized. 

He  also  might  use  this  alleged  incapacity  as  an  in- 
strument of  fraud;  for,  by  suffering  the  vessel  to  remain 
under  attachment  in  the  custody  of  the  marshal's  ship-keeper 
(a  circumstance  which  might  easily  escape  observation),  he 
might,  while  she  so  remained,  cause  extensive  repairs  to  be 
made  or  supplies  furnished,  and  upon  her  release,  deny  all 
right  of  recourse  agaiust  the  vessel  on  the  pretense  that  she 
was  in  cnsiodia  legia  when  the  repairs  were  made,  or  the  sup- 
plies furnished. 

I  see,  therefore,  no  reason  for  the  principle  contended  for, 
either  in  the  interests  of  the  owner  or  those  of  commerce,  or 
those  of  the  administration  of  justice. 

.  It  4S  said  that  liens  are  grounded  upon  the  credit,  express 
or  presumed,  given  to  the  vessel,  and  that  no  such  credit 
can  be  given  to  a  vessel  in  the  custody  of  the  law,  for  such 
a  credit  is  impossible.  But  this  is  obviously  a  statement  of 
the  position  of  the  advocate  of  the  claimant,  not  an  argu- 
ment in  support  of  it. 

It  is  equivalent  to  saying  that  no  lien  was  contemplated 
by  the  parties  because  none  could,  by  law,  be  created,  and 
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that  no  lien  was  created  by  law,  because  none  was  contem- 
plated by  the  parties.  Where  there  is  no  proof  of  an  ex- 
clusively personal  credit,  a  party  dealing  with  the  owner  of 
a  vessel  is  i)resumed  to  look  to  the  remedies  which  the  law 
gives  him.  What  those  remedies  are,  is  in  tliis  case  the  very 
question  at  issue. 

I  am,  therefore,  of  opinion,  that  the  fact  that  the  contract 
under  which  the  lien  is  claimed,  was  entered  into  while  the 
vessel  was  in  the  custody  of  the  law,  is  no  bar  to  a  libel  in 
rem,  to  enforce  the  lien  against  the  vessel  in  the  hands  of 
the  owner,  to  whom  she  has  been  restored  on  dissolution  of 
the  admiralty  attachment. 

2.  If  this  general  proposition  be  true,  I  do  not  perceive 
that  the  circumstance  that  the  lien  arises  under  the  munici- 
pal, and  not  under  the  maritime  law,  will  make  any  difl'er- 
ence;  provided  this  be  a  case  where  the  State  has  legishi- 
tive  authority  to  create  a  maritime  lien,  and  this  court  has 
jurisdiction  to  enforce  it.  On  these  points  no  objection 
was  raised. 

The  suggestion  that  the  framers  of  the  State  statute  could 
not  have  contemplated  a  lien  or  a  remedy  in  rem  against  a 
vessel  in  the  custody  of  this  court,  is  answered  by  the  ob- 
servation that  no  such  intention  is  attributed  to  the  framers 
of  the  statute,  and  no  such  effect  given  to  the  law. 

The  lien. claimed  in  this  case,  though  founded  on  services 
in  part  rendered  while  the  vessel  was  in  the  custody  of  the 
law,  attached  to  her  only  after  she  had  been  restored  to  the 
owner.  It  is  sought  to  be  enforced  against  her,  not  in  the 
hands  of  a  purchaser  at  a  sale  ordered  by  Ihe  court,  but  in 
the  hands  of  her  orginal  owner,  by  whom  the  contract  to 
which  the  law  annexes  a  lien  was  made. 

The  evidence  with  regard  to  the  facts  is  irreconcilably 
conflicting.  ******* 

Decree  for  the  libellaut. 
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Charles  E.  Tilton"  v.  The  Oregon  Central 
Military  Eoad  Co.  et  al. 

District  Coubt,  DisTBica"  op  Obegk)N. 
Apbil  25,  1874. 

1.  Assessment,  when  void  for  Uncertainty.— An  assessment  of  real 

property  should  substantially  comply  with  the  requirements  of  the 
statute  (Or.  Code,  p.  898)  which  requires  each  tract  or  parcel  of  land  to 
be  designated  according  to  the  United  States  surveys,  if  it  be  a  Bubdi> 
vision  of  the  same,  or  otherwise  by  specific  metes  and  bounds  or  other 
certain  description;  therefore  an  assessment  to  the  O.  C.  M.  R.  Co.  of 
196,008.99  of  acres  of  land  in  Jackson  county,  in  gross,  without  any 
other  designation  or  description  of  the  same,  is  void  for  uncertainty. 

2.  S.\ME  Subject. — An  assessment  of  real  property  which  contains  no  val- 

uation of  the  same  except  this:  **  Total  value  of  taxable  property, 
245,011,"  there  being  no  mark  or  sign  to  indicate  whether  such  figures 
wei-e  intended  to  represent  eagles,  dollars,  'cents  or  mills,  or  other 
thing  capable  of  being  numbered,  is  void  for  uncertainty. 

3.  Collection  of  Tax,  when  Restrained— A  court  of  equity  will  re- 

strain the  collection  of  an  illegal  tax  upon  real  property  where  the  en- 
forcement of  the  same  will  result  in  a  cloud  being  cast  upon  the  title 
thereof. 

4.  Tax  Deed,  a  Cloud  on  Title.— Under  the  laws  of  Oregon  (1865, 

p.  10),*  a  tax  deed  is  primary  evidence  of  title  and  the  regularity  of  the 
prior  proceedings,  which  evideilce  can  only  be  overcome  by  the  proof 
of  certain  facts  dehors  the  deed;  therefore  the  same  casts  a  cloud  upon 
the  title  of  the  property. 

Before  Deady,  District  Judge. 

Motion  for  a  proTisional  injunction  beard  and  deter- 
mined upon  the  bill — no  one  appearing  for  the  defendants. 

• 

Cyirus  Dolph  and  E.  G,  Bronaughy  for  the  complainant. 

Deady,  J.  It  appears  from  the  bill  that  the  complain- 
ant is  a  citizen  of  New  York.  That  the  defendant,  "  The  O. 
C.  M.  R.  Co.,"  is  a  corporation  formed  under  the  laws  of 
Oregon,  with  a  capital  stock  of  $100,000  divided  into  400 
shares  of  $250  each,  and  the  defendant,  McKenzie,  is  the 
sheriff  of  Jackson  county,  Oregon.  That  the  O.  C.  M.  R. 
Go.  is  the  owner  in  fee  of  a  large  number  of  acres  of  land 

•  Compilation  of  1874,  p.  767. 
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in  said  county,  in  300  and  odd  distinct  parcels,  particularly 
described  by  township,  section  and  range,  and  the  plaintiff 
is  the  owner  of  thirty-one  shares  of  the  capital  stock  of  said 
company.  That  said  company  is  assessed  upon  the  assess- 
ment-roll of  Jackson  county  for  1873  as  the  owner  of  196,- 
0C8.98  acres  of  land  in  paid  county,  in  gross,  without  any 
other  designation  or  description  thereof,  and  without  any 
Taluation  of  the  same  other  than  this:  '* Total  value  of  tax- 
able property,  245,011."  That  the  taxes  levied  upon  the 
lands  so  assessed  to  said  company  by  the  proper  authorities 
of  said  county,  amount  to  $4,410.20,  and  the  same  will  be 
collected  by  the  defendant  McKenzie  by  the  sale  of  said 
lands,  or  so  much  thereof  as  may  be  necessary  for  that  pur- 
pose, and  a  cloud  be  thereby  cast  upon  the  title  of  said 
company,  unless  restrained  by  the  order  of  this  court;  and 
that  said  assessment  is  illegal  and  void  for  want  of  certainty 
in  the  description  and  valuation  of  said  lands. 

That  this  assessment  is  illegal  and  void,  there  is  no  room 
for  doubt.  The  law  prescribes  that  the  assessor  in  making 
an  assessment  of  real  property  shall  set  down  in  the  assess- 
ment-roll, in  separate  columns,  the  following: 

1.  A  description  of  each  tract  or  parcel  of  land  to  be 
taxed,  specifying,  under  separate  heads,  the  township, 
range,  and  section  in  which  the  land  lies;  or,  if  divided  into 
lots  and  blocks,  then  the  number  of  the  lot  and  block. 

2.  The  number  of  acres  and  parts  of  an  acre,  as  near  as 
the  same  can  be  ascertained,  unless  the  land  be  divided 
into  blocks  and  lots. 

3.  The  full  cash  value  of  each  parcel  of  land  taxed. 

4.  In  case  the  land  be  other  than  a  subdivision  of  the 
United  States  survey,  or  lots  and  blocks,  it  must  be  de- 
scribed by  specific  metes  and  bounds,  or  otherwise,  so  as 
to  make  the  descinption  certain,     (Or.  Code,  p.  898.) 

In  the  case  under  consideration,  the  assessment-roll  con- 
tains no  description  of  the  land  whatever,  except  that  there 
i  s  in  all  196,008.99  acres,  situate  somewhere  in  Jackson 
county.  Neither  the  township,  range,  nor  section,  nor  the 
metes  and  bounds  of  the  tract,  nor  any  parcel  or  portion  of 
it,  is  given. 


«  • 
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Neither  is  there  any  cash  value  giveu  in  this  roll  of  the 
whole  or  any  portion  of  this  land. 

It  shonld  have  contained  a  valuation  of  each  parcel  and 
of  the  whole.  The  figures  ** 245,011,"  entered  in  the  column 
headed  ** Total  valuation  of  taxable  property,"  do  not  indi- 
cate any  value.  They  are  mere  numerals  signifying  an  ab- 
stract number. 

In  Hurlburt  v.  Butenop,  27  jCal.  54,  and  People  v.  Savings 
Union,  31  Cal.  135,  it  was  held  that  an  assessment  was  void 
for  want  of  a  valuation  of  the  property,  where  the  figures  in 
the  valuation  column  were  entered  without  any  mark  or 
sign  to  indicate  whether  they  were  intended  to  represent 
eagles,  dollars,  cents,  or  mills.  Say  the  court  in  the  latter 
case:.  ''In  the  assessment-roll,  in  the  column  headed  'valua- 
tion,' there  is  nothing  whatever  to  indicate  what  the  figures 
are  intended  to  represent;  and,  under  the  authorities  cited, 
we  are  not  authorized  to  say  they  mean  dollars.  They  are 
simply  numerals — 'barren  figures' — that  are  as  often  em- 
ployed to  indicate  anything  else  that  may  be  numbered,  as 
dollars;  or,  if  money  is  indicated,  the  denominations  may 
be  either  eagles,  dollars,  cents  or  mills." 

But  this  assessment  is  clearly  void  on  account  of  the 
omission  to  describe  the  lands  and  each  separate  parcel 
thereof  by  legal  subdivisions  according  to  the  United  States 
survey,  or  by  specific  metes  and  bounds,  or  in  such  other  man- 
ner as  to  make  the  description  certain,  as  required  by  law. 

The  question  has  not  been  passed  on  by  the  Supreme 
Court  of  the  State,  but  in  Kelsay  v.  Abbott,  13  Cal.  616,  an 
assessment  was  held  void  because  the  statute  was  not  sub- 
stantially complied  with  in  the  matter  of  the  description  of 
the  property.  This  case  has  been  followed  by  Lachman  v. 
Clark,  14  Cal.  133;  Moss  v.  Shear,  25  Cal.  44;  People  v. 
Sneath  et  ah,  28  Cal.  615;  Smith  v.  Davis,  30  Cal.  537; 
People  V.  Savings  Union,  31  Cal.  135,  and  Taylor  v.  Downer, 
Id.  481. 

The  ruling  in  these  cases  was  recently  followed  in  Hun- 
tington V.  The  Central  Pacijic  Railroad  Company  et  al, ,  % 
Sawyer,    503,   where    an    assessment   of    the    defendant's 
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railway  in  several  counties  of  th^  State  was  held  void,  and 
the  collection  of  the  tax  thereon  restrained,  because  the 
same  was  *'not  made  in  accordance  with  the  provisions  of 
the  statute  "  in  the  matter  of  the  description  of  the  land  or 
lands  upon  which  the  ties  and  rails  were  laid. 

But  altbough  the  assessment  is  illegal  and  void,  that  fact 
alone  is  not  sufficient  to  authorize  the  interference  of  a  court 
of  equity  to  restrain  the  collection  of  the  tax. 

^* It  must  appear  that  the  enforcement  of  the  tax  would 
lead  to  a  multiplicity  of  suits,  or  produce  irreparable  injury, 
or  where  the  property  is  real  estate,  throw  a  cloud  upon 
the  title  of  the  complainant,  before  the  aid  of  a  court  of 
equity  can  be  invoked."  {Dotes  v.  City  of  Chicago^  11  Wall. 
110;  Eivingv,  Si.  Louis,  5  Wall.  418;  Uanniioinkle  v.  George- 
ioion,  15  Wall.  548;  Coulson  v.  Foitiand,  1  Deady,  487; 
Moores  v.  Smedley,  6  John.  Ch.  30.) 

According  to  the  allegations  of  the  bill,  and  the  course  of 
proceedings  prescribed  by  the  law  of  this  State,  the  de-» 
fendant  McKenzie,  if  not  restrained,  will  proceed  to  levy 
upon  and  sell  the  lands  of  the  O.  C.  M.  B^  Co.,  or  sufficient 
thereof  to  pay  this  tax  and  the  costs  of  the  proceedings; 
and  in  due  time  thereafter  will  make  and  deliver  a  deed 
therefor  to  the  purchaser,  which,  upon  its  face,  will  pass 
the  title  and  carry  with  it  the  presumption  that  all  the  pro- 
ceedings preliminary  thereto  were  done  and  had  in  accord- 
ance with  the  law,  which  presumption  can  only  be  overcome 
by  proof  of  either: 

''1.  Fraud  in  the  assessment  or  collection  of  the  tax. 

**2.  Payment  of  the  tax  before  sale,  or  redemption  after 
sale.. 

**3.  That  the  property  was  sold  for  taxes  for  which  the 
owner  of  the  property,  at  the  time  of  the  sale,  was  not  liable, 
and  that  no  part  of  the  tax  was  levied  or  assessed  upon  the 
property  sold."  (Ses.  Laws,  1865,  p.  10.) 

The  deed  must  contain  a  description  of  the  property  sold; 
but  of  the  preliminary  proceedings  it  need  only  state  the 
amount  bid,  the  year  in  which  the  tax  was  levied,  that 
it  was  unpaid  at  the  time  of  sale,  and  that  two  years  had 
since  elapsed,  and  no  redemption  had. 
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Tbe  description  requirecltii)  be  inserted  in  the  deed  is  of 
the  property  sold;  and  although  the  description  on  the 
assessment-roll  may  be  so  insufficient  as  to  render  the 
assessment  void,  it  does  not  follow  that  that  fact  will  appear 
in  the  deed.  The  collector  may  levy  upon  any  one  or  more 
of  the  300  and  odd  distinct  parcels  of  real  property  belong- 
ing to  the  O.  C.  M.  R.  Co.,  in  Jackson  county,  and  sell  and 
convey  the  same  by  proper  and  sufficient  description  on 
account  of  the  non-payment  of  this  tax.  A  warrant  for  the 
collection  of  delinquent  taxes  is  to  be  deemed  an  execution 
against  property,  and  executed  as  such.    (Or.  Code,  p.  909.) 

It  is  not  clear  that  the  legal  ej9ect  of  such  a  deed  could 
be  avoided,  unless  it  was  held  that  the  tax  for  which  the 
land  was  sold  was  not  ** levied  or  assessed"  thereon,  be- 
cause of  the  insufficiency  of  the  description  and  valuation 
in  the  assessment-roll.  The  assessment  could  not  be  held 
fraudulent  because  simply  instifficierd  or  eiToneous.  A  mis- 
take or  omission  is  not  necessarily  a  fraud. 

But  however  this  may  be,  this  deed  would  at  least  cast 
a  cloud  upon  the  title.  As  was  said  by  the  court  in  Hun- 
iingtony.  The  Central  Pacific  BaUroad  Company et  al,,  supra: 
**It  would  only  be  necessary  for  the  plaintiff  to  produce  his 
deed  to  show  title.  It  would  then  devolve  upon  the  defend- 
ant to  show  affirmatively,  by  evidence  dehors  the  deed,  such 
fatal  defects  in  the  assessment  as  it  is  admissible  to  show 
under  the  provisions  cited,  the  deed  itself  being  conclusive 
as  to  other  particulars;  and  this  brings  it  within  the  test 
by  which  the  question  is  determined  whether  a  deed  would 
be  a  cloud  upon  title  established  in  this  State  by  the  de- 
cisions of  the  Supreme  Court." 

In  Pixley  v.  Uuggins,  15  Cal.  133,  the  rule  by  which  to 
determine  whether  a  deed  would  cast  a  cloud  upon  the  title 
or  not,  was  stated  as  follows:  **  Would  the  owner  of  the 
property  in  an  action  of  ejectment,  brought  by  the  adverse 
party,  founded  on  the  deed,  be  required  to  offer  evidence 
to  defeat  the  recovery?  If  such  proof  would  be  necessary, 
the  cloud  would  exist;  if  no  proof  would  be  necessary,  no 
shade  would  be  cast  by  the  presence  of  the  deed." 

It  appearing,  then,  that  the  assessment  and  tax  are  in- 
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valid,  and  that  if  the  collection  of  the  tax  is  enforced,  it  "will 
necessarily  result  in  a  deed  being  made  to  the  property,  or 
some  portion  of  it,  which  will  cast  a  cloud  upon  the  title 
thereof,  the  complainant  is  entitled  to  an  injunction. 

Let  a  writ  of  injunction  issue,  according  to  the  prayer  of 
the  bill,  until  the  further  order  of  this  court. 


United   States  v.  Cargo  of  Sugar. 

District  Court,  District  of  California. 

1.  Bond  for  Value — Appraisement. — Where  property  under  bonds  for 
duties  is  seized  in  a  warehouse,  the  bond  for  value  under  the  89th  sec- 
tion of  the  act  of  1799  should  represent  its  full  market  value,  duties 
included. 

Before  Hoffman,  District  Judge. 
Delos  Lake,  United  States  Attorney. 
Milton  Andros,  of  counsel  for  United  States. 
Doyle  (&  Barbery  for  claimants. 

Hoffman,  J.  An  application  is  made  by  the  owner  and 
claimant  of  the  goods  proceeded  against  in  this  suit,  Chat 
the  appraisers  be  instructed  to  appraise  the  goods  at  their 
cash  market  value,  less  the  duties  legally  chargeable  upon 
them,  and  that  upon  giving  bond  for  the  value  so  ascer- 
tained, and  producing  a  certificate  of  the  collector  that 
the  duties  have  been  paid,  the*  goods  be  delivered  to  the 
claimant. 

This  application  is  opposed  by  the  district  attorney,  who 
contends  that  the  goods  should  be  appraised  at  their  full 
market  value,  without  deducting  the  amount  of  the  duties. 

It  appears  that  two  separate  entries  at  the  custom-house 
were  made  of  the  goods — a  part  was  entered  for  consump- 
tion, the  usual  deposit  made  to  cover  the  duties,  and  a  de- 
livery order  obtained  by  the  importer.     Before  this  order 
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was  executed  the  goods  were  seized.  For  the  remainder  of 
the  goods  a  warehouse  entry  was  made,  and  the  bond  re- 
quired by  the  acts  of  August  30^  1842,  and  August  6,  1846, 
duly  executed.  They  were  still  in  the  warehouse  when 
seized. 

The  question  presented  to  the  court  is  important.  It  has 
been  very  fully  discussed  by  the  learned  judge  of  the  south- 
ern district  of  New  York,  who  has  delivered  a  long  and 
elaborate  opinion,  in  which  the  whole  subject  is  reviewed. 

.The  conclusions  at  which  he  arrives  are,  that  the  bond 
for  value  under  the  89th  section  of  the  act  of  1799  should 
represent  the  full  value  of  the  property  to  the  importer  at 
the  time  of  seizure. 

That  when  the  property  is  seized  in  his  hands,  after  the 
duties  are  paid,  its  value  to  him  is  its  market  value,  which 
necessarily  includes  the  duties. 

But  where  property  under  bonds  for  duties  is  seized  in  a 
warehouse,  its  full  value  to  the  importer  at  the  time  of  seiz- 
ure is  its  market  value,  less  the  duties;  and  for  this  amount 
the  bond  on  delivery  must  be  given. 

I  have  been  unable  to  assent  to  the  correctness  of  these 
conclusions. 

It  is  observed  by  the  learned  judge  that  *'  the  interpreta- 
tion uniformly  given  to  the  89th  section  of  the  act  of  1799 
is,  that  the  sum  at  which  the  property  seized  is  to  be  ap- 
praised, is  its  value,  as  of  the  time  and  place  of  seizure." 

No  authorities  are  cited  in  support  of  this  position. 
With  great  deference  it  appears  to  me  to  involve  a  funda- 
mental error. 

The  government  on  a  seizure  of  forfeited  goods  acquires  a 
right  of  property,  which  it  enforces  by  a  condemnation  and 
^ale.  As  until  condemnation  the  fact  of  forfeiture  is  unas- 
certained, the  claimant' is  allowed  to  obtain  his  goods  on 
substituting  in  their  stead  a  bond  for  their  value.  The  sum 
for  which  this  bond  is  to  be  given  should  obviously  be  a  sura 
equal  to  the  value  of  the  goods  to  the  government  at  tl^e 
time  they  are  delivered  to  the  claimant,  or  the  equivalent  of 
the  amount  which  might  then  be  realized  from  them  by  a 
sale  in  the  market.     Nothing  less  will  put  the  government 
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in  the  same  position  as  if  it  had  retained  the  goods,  or  pre- 
vent its  being  a  loser  bj  the  pretended  substitution  of  an 
equivalent  in  value. 

To  estimate  this  value  as  of  any  other  time  than  that  of 
the  appraisement  and  delivery  miglit,  according  to  circum- 
stances, be  a  hardship  and  injustice  either  to  the  goveiTi- 
ment  or  to  the  claimant.  The  seizure  may  have  been  made 
months  previously.  If  in  the  meantime  the  price  of  the 
goods  has  declined,  or  their  value  otherwise  been  impaired, 
it  would  be  unjust  to  demand  of  the  claimant  a  bond  for  a 
larger  sum  than  he  can  obtain  for  them  in  the  market.  If, 
on  the  other  hand,  their  price  has  appreciated,  he  has  no 
right  to  ask  the  government  to  sunender  goods  which  have 
become  its  property  by  the  forfeiture  without  receiving  a 
bond  of  an  amount  equal  to  their  full  value  when  it  surren- 
ders them.  This  value  is  evidently  the  price  which  the  goods 
then  command  in  the  market. 

When  the  claimant  applies  to  the  court  for  a  delivery  of 
the  goods  seized,  on  payment  of  the  duties  and  giving  a 
bond  for  their  value,  he,  in  eflfect,  asks  that  the  property  be 
delivered  to  him,  on  which,  as  soon  as  it  reaches  his  hands, 
the  whole  market  value  cau  be  realized.  This  is  its  true 
value,  both  to  him  and  to  the  government.  If  he  be  per- 
mitted to  give  a  bond  for  a  less  amount  he  will  obtain  his 
goods  at  less  than  their  true  value,  and  the  government  will 
part  with  them  on  a  security  representing  a  smaller  sum 
than  the  goods  would  be  worth  if  retained  in  its  possession. 

It  is  plain  that  in  cases  of  seizure,  as  in  all  other  cases 
where  property  in  the  possession  of 'the  law  is  surrendered 
on  substituting  a  bond  for  its  value,  the  bond  should  be  for 
a  sum  equivalent  to  the  value  of  the  goods,  at  the  time  of 
the  delivery,  to  the  party  who  surrenders,  and  to  the  party 
who  receives.  This  is  evidently  a  sum  no  greater  and  no 
less  than  the  market  value  of  the  goods  at  the  time  of  the 
delivery. 

But  even  if  it  were  true  that  the  basis  of  appraisement  is 
the  value  of  the  goods  to  the  importer  at  the  time  and  place 
of  seizure,  I  do  not  perceive  why  that  value  is  to  be  taken 
as  the  market  value  less  the  duties. 
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The  importer  has  given  bond  for  the  duties,  and  this  bond 
he  is  liable  for,  unless  the  goods  be  reexported.  If  the 
goods  perish  in  the  warehouse  he  still  remains  liable  for  the 
duties,  and  his  loss  is  the  amount  of  their  market  value.  If 
he  forfeits  the  goods  in  consequence  of  his  crime  he  must 
still  pay  the  duties,  and  the  loss  he  sustains  is  the  market 
value  of  his  goods.  This  loss  the  government  alleges  he  has 
incurred,  and  if  while  the  question  is  undetermined  he  seeks 
to  obtain  his  goods  he  must  give  bond  in  the  sum  they  were 
worth  to  him  when  his  ownership  of  them  was  divested  by 
the  forfeiture  and  seizure. 

Even  then,  on  the  hypothesis  that  the  appraisement  is  to 
be  as  of  the  time  and  place  of  seizure,  it  is  clear  that  the 
basis  of  appraisement  must  be  the  fall  market  value  of  the 
goods  at  that  time  without  deducting  the  daties. 

But  for  the  reasons  assigned  above,  I  think  it  evident 
that  the  value  must  be  fixed  as  of  the  time  the  appraisement 
is  made  and  the  goods  delivered  to  the  claimant. 

But  it  is  said,  in  the  opinion  referred  to,  that  "in  case 
such  a  bond  as  the  government  claims  to  receive  in  this 
present,  case  be  given,  the  importer  will  lose  if  the  property 
is  condemned,  in  the  suit,  not  only  what  was  the  value  to 
him  of  the  property  in  warehouse  at  the  time  of  its  seizure, 
but  in  addition  a  sum  equal  to  the  amount  of  the  duties 
chargeable  thereon;  and  if  after  thus  bonding  the  property, 
he  withdraws  it  for  consumption,  he  must  pay  the  duties 
on  it  in  cash  to  the  collector,  notwithstanding  the  amount 
has  been  included  in  such  delivery  bond.  He  will  thus,  in 
case  of  condemnation,  lose  more  than  he  would  if  the  prop- 
erty was  not  delivered  to  him  on  bond,  but  was  to  remain 
in  the  hands  of  the  government  and  be  sold  by  it.  In  each 
case  the  same  ofifense  is  charged  and  has  been  committed, 
for  which  the  property  is  forfeited.  In  each  case  the  prop- 
erty is  in  warehouse  under  bond  for  duties.  The  mer- 
chant is  equally  guilty  in  each  case;  but  if  the  claimant 
seeks  to  avail  himself  of  the  privilege  of  bonding  his  prop- 
erty when  it  is  seized  while  in  warehouse,  he  cannot  do  so 
according  to  the  views  urged  by  the  government  without 
imposing  upon  himself  a  liability  in  case  the  property  is 
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condemned,  which  lie  will  not  incur  if  he  leaves  the  prop- 
erty in  the  hands  of  the  government.  Such  a  result  is  op- 
posed to  the  spirit  and  intent  of  the  eighty-ninth  section  of 
the  act  of  March  2,  1799.  *  *  *  *  To  require  from 
him  such  a  bond  as  the  government  claims,  would  be  to  de- 
prive him  practically  of  the  benefit  of  bondiog  warehoused 
property  seized  and  prosecuted  while  in  warehouse.  But 
if  the  property  is  delivered  to  the  claimant  on  a  bond  for 
its  value  when  seized,  not  including  the  duties,  then  if  the 
property  is  condemned  in  the  suit  the  importer  will  lose 
the  same  amount  as  if  he  had  not  bonded  the  property  and 
no  more,  and  will  thus  have  the  full  benefit  of  the  privileges 
of  the  warehouse  system,  and  the  full  benefit  of  the  system 
of  bonding'provided  for  by  the  eighty-ninth  section  of  the 
act  of  1799." 

I  have  cited  this  passage  at  length,  for  it  contains  a  full 
statement  of  the  grounds  on  which  the  learned  judge  based 
his  opinion.  The  fallacy  of  the  fundamental  idea  on  which 
it  rests  appears  to  me  evident. 

The  penalty  attached  by  law  to  the  oflfense  charged  is  the 
forfeiture  of  the  goods  seized,  or  their  value. 

The  payment  of  duties  is  not  exacted  as  any  part  of  the 
penalty.  The  obligation  to  pay  them  attaches  absolutely 
as  the  consequence  of  the  importation,  and  this  payment  is 
exacted,  whether  the  goods  be  forfeited  or  not,  as  a  condi- 
tion precedent  to  the  delivery  of  them  to  the  importer.  If 
the  goods  be  entered  for  warehouse  the  importer  has  the 
right  within  a  limited  time  to  re-export  them  and  procure 
the  cancellation  of  his  bond;  but  in  all  cases  where  the 
goods  are  delivered  to  the  importer,  as  the  claimant  now 
asks  the  court  to  order,  the  duties  must  first  be  paid. 

If  the  goods  are  condemned  the  loss  to  him  is  precisely 
the  same,  whether  he  bonds  them,  as  the  government  now 
claims  he  must  do,  or  whether  he  suffers  them  to  remain  in 
the  custody  of  the  court  and  be  sold  under  its  decree. 

In  either  case  he  must  pay  the  duties,  for  his  bond  for 
duties  can  only  be  canceled  by  the  exportation  of  the  goods^ 
and  this  by  his  own  crime  he  has  put  it  out  of  his  power  to 
do.  Besides  the  duties,  he  loses  in  either  case  the  value 
of  his  goods,  and  no  more. 
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If  be  suffers  them  to  be  sold  tliis  is  evidently  the  amount 
of  his  loss.  But  if  he  obtains  their  delivery  to  himself  on 
giving  bond  for  their  full  market  value  the  bond  will  rep- 
resent only  what  they  are  worth  to  him,  and  the  sum  he 
can  obtain  for  them  in  the  market.  If  the  goods  are  sub- 
sequently condemned  he  pays  over  their  proceeds  in  satis- 
faction of  his  bond,  and  his  liability  is  thus  precisely  what 
the  statute  creates — liability  to  pay  the  duties,  and  as  a 
penalty  for  his  offense  the  loss  of  his  goods  or  their  pro- 
ceeds. 

The  fallacy  of  the  argument  so  often  urged,  that  by  ex- 
acting a  bond  for  the  full  market  value,  including  duties, 
and  also  requiring  the  duties  to  be  paid,  the  oourt  obliges 
the  importer  to  pay  duties  twice,  is  also  appareht. 

He  pays  duties  but  once,  and  he  gives  bond  for  the 
amount  which  the  property  is  worth  to  him  when  delivered, 
and  which,  if  the  appraisement  be  just,  he  realizes  from  its 
sale-  If  he  be  permitted  to  take  his  goods  on  giving  bond 
for  their  market  value,  less  the  duties,  the  inevitable  con- 
sequence will  be  that  he  will  save,  and  the  government  will 
lose,  a  sum  equal  to  the  amount  of  the  duties. 

For  though  he  pays  duties  in  the  first  instance,  he  can 
sell  the  goods  at  their  market  price,  and  thus  be  reim- 
bursed the  duties  he  has  paid,  while  the  balance  of  the 
proceeds  will  be  sufficient  to  satisfy  the  bond  he  has  given. 
The  goods  will  thus  have  gone  into  consumption  in  effect 
without  payment  of  duties,  or,  to  speak  more  accurately, 
the  government  will,  though  it  has  received  the  duties,  re- 
cover less  by  precisely  their  amount  than  the  value  of  the 
property,  the  ownership  of  which  it  had  acquired  by  the 
forfeiture. 

The  circumstance  that  the  goods  have  been  seized  in  a 
warehouse  can  in  no  way  affect  the  matter,  for  the  claimant 
asks,  not  that  the  goods  be  suffered  to  remain  in  warehouse, 
and  the  seizure  be  superseded,  but  that  they  be  delivered 
to  him  and  go  into  consumption.  This  the  court  can  order 
only  on  payment  of  duties. 

He  thus  puts  himself  precisely  in  the  position  of  one  who 
withdraws  goods  for  consumption,  and  the  value  he  should 


Dist.  Cal.]  United  States  t?.  Cargo  of  Sugar,  33 

Opiuion  of  the  Court — Hoflfmani  J. 

give  bond  for  is  the  value  of  the  goods  he  receives,  which 
is  their  market  price,  or  the  sum  he  can  obtain  for  them. 

Even  if  the  importer  whose  goods  have  been  seized  in  ik 
warehouse,  can  on  applying  to  bond  them  be  considered  as 
retaining  any  right  to  avoid  payment  of  duties  by  re-export- 
ing them,  a  single  illustration  of  the  possible  results  of  the 
mode  of  appraisement  suggested  will  expose  its  erroneous- 
ness.  Let  us  suppose  the  market  value  of  the  goods  to  be 
equal  to  or  less  than  the  amount  of  the  duties. 

Such  is  said  to  have  been  until  recently  the  case  with  re- 
gard to  whisky.  . 

Their  market  value,  less  the  duties,  will,  in  such  case,  be 
nothing — and  the  claimant  can  procure  their  delivery  to  him 
on  giving  bond  in  a  nomi;ial  sum. 

If,  then,  he  can  omit  to  pay  the  duty,  and  re-export  the 
goods,  or  recover  the  duty  l^ack  by  way  of  drawback  (as  he 
may  possibly  do  in  this  case  under  the  fourteenth  section 
of  the  act  of  August  30,  1842),  he  may,  by  a  sale  in  a  for- 
eign market,  realize  from  them  a  sum  which,  though  less 
than  the  duties,  may  be  considerable — while  the  govern- 
ment, which  has  established  its  title  by  forfeiture  to  the 
goods,  will  have  neither  duties,  goods,  nor  a  bond. 

In  view  of  the  late  ruling  market  prices  of  whisky,  the 
case  suggested  does  not  seom  an  extreme  one,  but  the  prin- 
ciple is  illustrated  in  all  cases  where  the  amount  of  the 
duties  bears  any  considerable  proportion  to  the  market 
value  of  the  goods. 

It  is  obsei-vod  by  the  learned  judge  of  the  southern  dis- 
trict of  New  York,  that  "uniformity  of  principle  and  equal 
justice  to  importers,  in  all  cases,  can  be  carried  out  only  by 
varying  the  basis  of  appraisement  in  the  manner  indicated 
in  cases  of  delivery  bonds,  on  seizures  of  property  in  ware- 
houses." 

With  all  deference  I  must  be  allowed  to  observe  that  the 
proposed  variation  seems  to  me  to  introduce  a  discrimina- 
tion between  importers  of  diflfereut  classes  not  justified  by 
reason  or  law. 

It  is  admitted  that  if  the- duties  have  been  paid,  and  the 
goods  are  seized  in  the  hands  of  the  importer,  he  can  onlj 
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obtain  them  by  giving  bond  for  their  full  market  value — or, 
in  other  words,  by  securing  the  repayment  in  case  of  con- 
demDtition  of  the  value  he  receives  when  the  goods  are  de- 
livered to  him.  On  what  ground  should  the  importer,  who 
has  made  a  warehouse  entry,  be  put  in  a  better  position? 

He.  also  asks  for  and  receives  property  which  he  can  at 
once  convert  into  money,  and  for  .which  he  can  obtain  by 
sales  the  sum  he  is  required  to  pay  in  case  of  condemnation. 
The  goods  are  worth  that  sum  to  the  government,  and  what 
right  has  he  to  ask  the  government  to  surrender  them  with- 
out receiving  a  bond  for  their  full  value? 

I  confess,  that  after  the  fullest  consideration,  I  have  been 
able  to  discover  nothing,  either  in  the  warehouse  laws  or 
the  provisions  of  the  eighty-ninth  section  of  the  act  of  1799, 
which  can  give  any  color  to  sucli  a  pretension. 

I  regret  exceedingly  to  be  obliged  to  dissent  from  any 
opinion  entertained  by  the  distinguished  judge  of  the  south- 
ern district  of  New  York,  especially  when  it  is  sustained 
by  that  of  his  eminent  predecessor. 

But  I  cannot  avoid  announcing  the  conclusions  whicli, 
after  the  best  consideration  I  can  give  the  subject,  I  have 
reached.  My  belief  in  their  correctness  is  strengthened  by 
the  fact  that  they  seem  to  be  lu  accordance  with  the  views 
entertained  by  the  learned  judge  of  the  Pennsylvania  dis- 
trict, whose  decision,  which  I  have  not  had  the  advantage 
of  seeing,  is  referred  to  in  the  opinion  of  the  district  judge 
of  the  southern  district  of  New  York. 

An  order  must  be  entered  directing  the  goods  seized  to 
be  delivered  to  the  claimant,  on  his  executing  a  bond  for 
their  appraised  value,  without  deducting  the  duties,  and  ou 
the  production  of  the  collector's  certificate  that  the  duties 
have  been  paid. 
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In  re  Isaacs, 

District  Court,  District  op  California. 

1.  Bankruptcy— Joint  Creditors.— An  agreement  "between  two  traders 
to  unite  their  stocks  in  trade  as  the  capital  of  a  partnership  to  he 
formed  hetween  them,  and  to  convert  the  separate  husiness  dehts  of 
either  into  j6int  dehtA  of  the  firm,  will  not  entitle  a  separate  creditor 
who  has  not  acceded  in  any  way  to  the  arrangement  hefore  bank- 
ruptcy, to  prove  his  cldim  as  a  joint  creditor  of  tlie  firm  against  the 
partnership  estate. 

Before  Hoffman,  J. 
W,  W.  Cope^  for  petitioniDg  creditor. 
Joseph  Najphtaly,  for  creditors. 

Hoffman,  J.  It  appears  by  the  statement  of  facts  re- 
ported by  the  register  and  admitted  by  the  attorneys  for 
the  respective  parties,  that  on  the  seventh  of  March,  1871,  the 
above  bankrupts,  by  a  writing  under  seal,  entered  into  a 
contract  of  partnership,  by  which  it  was  agreed  that  the 
parties  who  had  previously  been  doing  business  on  their 
individual  accounts  should  unite  their  stocks  of  goods  and 
uncollected  book  accounts,  to  form  a  joint  capital  for  the 
partnership,  and  that  the  copartnership  should  assume  and 
become  liable  for  all  the  separate  business  debts  of  either 
partner,  as  shown  by  his  books. 

The  firm  having  become  bankrupt  after  incurring  partner- 
ship debts,  a  creditor  of  one  of  the  partners  (and  who  ap- 
peared by  the  books  of  the  latter  to  have  been  such),  for 
goods  sold  before  the  formation  of  the  partnership,  offered 
to  prove  his  debt  as  a  joint  debt,  with  a  view  of  sharing  in 
the  distribution  of  the  firm  assets. 

No  evidence  was  offered  to  show  that  the  separate  cred- 
itor acceded  to  the  substitution  of  the  firm  liability  for  that 
of  the  partner  by  whom  the  debt  was  contracted.  He  does 
not  even  appear  to  have  been  aware  of  the  terms  and  condi- 
tions of  the  agreement  between  the  partners. 

The  register  was  of  opinion  that  the  proof  offered  should 
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not  be  received;  and  the  question  Laving  been  fully  argued, 
is  submitted  to  the  court  for  its  decision. 

The  question  thus  presented,  viz.,  whether  an  agreement 
between  two  traders  to  unite  their  stocks  in  trade  as  the 
capital  of  a  partnership  to  be  formed  between  them,  and  to 
convert  the  separate  business  debts  of  either  into  joint  debts 
of  the  firm,  will  entitle  a  separate  creditor  who  has  not  ac- 
ceded in  anyway  to  the  arrangement  to  prove  in  bankruptcy 
as  a  joint  debtor  of  the  firm,  is  closely  analogous  to  that 
which  arises  where,  on  the  dissolution  of  a  firm,  the  con- 
tinuing partner  takes  an  assignment  of  the  joint  assets,  and 
agrees  to  be  responsible  for  the  firm  debts;  and  after  bank- 
ruptcy, a  joint  creditor  who  has  not,  before  bankruptcy,  as- 
sented to  the  conversion  of  his  debt,  seeks  to  prove  it  against 
the  separate  estate  of  the  continuing  partner. 

Both  of  these  questions  have  frequently  been  submitted 
to  the  courts,  and  have  received,  with  one  or  two  exceptions, 
a  uniform  answer. 

A  joint  debt  may  be  converted  into  a  separate  debt,  or  a 
separate  d^bt  into  a  joint  debt,  either  with  or  without  an 
extinguishment  of  the  original  obligation. 

In  the  former  case  the  creditor  can  only  rely  on  his  debt 
according  to  its  new  quality,  and  is,  therefore,  entitled  to 
only  one  mode  of  proof. 

In  the  latter  case,  as  the  old  debt  still  subsists,  he  can 
take  advantage  of  it  in  either  its  old  or  its  new  form,  and  is 
consequently  entitled  to  an  election  of  proof.  (Story  on 
Part.  369;  Collyer  on  Part.  767.) 

As  no  arrangement  between  a  debtor  or  debtors  and  third 
person,  or  between  themselves,  can  impair  or  destroy  the 
liability  of  either  or  all  of  them  to  a  creditor,  without  his 
consent,  it  is  evident  that  to  establish  an  extinguishment  of 
the  old  debt,  it  must  appear  that  he  has  accepted  the  new 
liability  as  a  substitute  for  and  in  discharge  of  the  old. 

But  when  a  conversion  merely  is  set  up,  i.e.,  the  creation 
of  a  new  liability,  without  an  extinguishment  of  the  old,  as 
this  is  ordinarily  beneficial  to  the  creditor,  less  evidence  of 
an  assent  by  him  to  the  arrangement  will  be  suflScient  than 
in  cases  where  it  is  sought  to  substitute  a  separate  for  a  joint 
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liability.     (Bobson's  Law  of  Bankruptcy,  599,  and  cases 
cited.) 

But  even  where  a  mere  conversion  is  set  up,  as  in  this 
case,  evidence  of  the  assent  of  the  creditor  before  bank- 
ruptcy seems  always  to  be  required. 

In  the  case  of  Ex  parte  Williams  (1  Buck's  Bankruptcy 
Gases,  13),  a  trader  indebted  entered  into  a  partnership 
and  brought  his  stock  in  trade  into  the  new  firm,  under  arti- 
cles by  which  the  joint  trade  was  to  pay  his  creditors  named 
in  a  schedule.  It  was-  held  that  a  separate  creditor  named 
in  the  schedule  did  not  by  the  articles  become  a  joint  cred- 
itor of  the  firm . 

In  this  case  Lord  Eldon  says:  ''  If  it  is  meant  to  be  said 
on  the  part  of  the  petitioner,  that  a  joint  action  might  have 
been  maintained  by  the  creditors  named  in  the  schedule, 
against  the  partners  immediately  on  the  execution  of,  the 
deed,  and  by  force  of  the  deed  only,  independently  of  an  ~ 
accession  to  the  agreemefnt  on  the  part  of  the  creditors  named 
in  the  schedule,  I  cannot  assent  to  the  doctrine.  *  *  * 
But  I  agree  to  the  proposition  that  a  very  little  will  do  to 
make  out  an  assent  to  the  agreement.'* 

The  same  point  was  decided  by  Sir  John  Leach  in  Ex 
parte  Freeman,  Id.  471,  though  the  question  there  arose  in 
a  case  where  a  retiring  partner  had  assigned  the  stock  in 
trade  to  a  continuing  partner,  who  covenanted  to  pay  the 
joint  debts.  The  partners  having  become  bankrupts,  it  was 
held  that  the  joint  creditors,  not  having,  previously  to  the 
bankruptcy,  accepted  the  continuing  jartner  as  their  sole 
debtor,  could  not  prove  against  the  separate  estate  of  the 
coutiuuiug  partner. 

This  case,  although  it  was  overruled  by  Lord  Eldon, 
seems,  nevertheless,  otserves  Mr.  CoUyer,  to  be  consistent 
with  the  most  of  those  on  the  same  subject  which  preceded  it, 
and  as  the  grounds  of  Lord  Eldon's  decision  do  not  appear, 
and  as  Sir  John  Leach  decided  the  subsequent  case  of  Ex 
parte  Fry,  1  Glyn.  &  Jan.  96,  in  the  same  manner,  there 
seems  just  reason  to  suppose  that  the  case  oi*Ex parte  Free- 
man was  rightly  decided.  (Collyer  on  Part.  774.) 

In  Ex  parte  Lane,  1  De  Gex,  300,  it  was  held  that  a 
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parol  agreement  to  convert  a  separate  debt  into  a  joint  debt 
is  not  within  the  statute  of  frauds  if  the  former  debt  is  ex- 
tinguished, but  an  assent  on  the  part  of  the  creditor  must 
be  shown. 

The  case  of  Ex  parte  Appleby,  2  Deac.  482,  decided  in 
1839,  was  nearly  identical  with  Ex  parte  Freeman;  and*it 
was  held  that  a  joint  creditor  could  not  prove  against  the 
separate  estate  of  a  continuing  partner  who  had  taken  an 
assignment  from  the  retiring  partner  of  the  joint  assets,  and 
agreed  to  indemnify  against  the  partnership  debts;  there 
being  no  satisfactory  evidence  that  there  was  no  joint  estate, 
nor  that  the  joint  creditor  had  accepted  the  continuing  part- 
ner as  his  separate  debtor. 

So  in  Kinoan  v.  Kirtvan,  1  Tyrwhe.tt,  491,  it  was  decided 
that  mere  knowledge  of  the  dissolution  of  a  partnership  is  not 
sufficient,  although  an  account  is  continued  with  the  new 
firm.  The  creditor  must  appear  to  have  expressly,  or  by 
some  act,  accepted  the  substituted  credit  of  the  new  partner- 
ship instead  of  the  retiring  partners. 

Ex  parte  Parker,  2  Mont,  Deac.  &  De  Gex,  511,  was  a 
case  where  a  trader,  indebted  to  a  lunatic  in  the  amount  of 
the  purchase-money  of  a  business  and  the  machinery  and 
stock-in-trade,  entered  into  a  partnership  under  an  agree- 
ment by  which  the  stock-in-trade  and  property  of  the  busi- 
ness were  to  belong  to  the  firm,  which  was  to  assume  the 
liabilities  of  the  sole  business.  Thefirn^  tendered  an  annual 
account  in  its  own  name,  in  respect  to  the  debt,  to  the  com- 
mittee of  the  lunatip,  who  made  no  objection  to  this  form 
of  account.  It  was  held,  on  the  firm  becoming  bankrupt, 
that  the  committee  was  not  entitled  to  prove  against  the 
joint  estate.  It  was  even  doubted  whether  the  committee 
had  power,  and  whether  the  Lord  Chancellor  could  have 
given  him  power  to  convert  the  separate  into  a  joint  lia- 
bility. 

It  will  be  observed  that  this  case  is  much  stronger  than 
the  case  at  bar.  The  debt  was  for  the  purchase-money  of 
the  property  transferred  to  the  firm.  The  creditor  was  a 
lunatic,  incapable  of  personally  assenting  to  the  conversion, 
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and  there  was  some  evidence  tending  to  show  that  his  com- 
mittee had  assented  to  it. 

Ex  parte  Whiimore,  3  Mont.  &  Ayrton,  627,  was  decided 
expressly  on  the  ground  tliat  the  creditor  had  assented  to 
the  conversion  before  the  bankruptcy.  The  court  sajs: 
"The  question  is  solely  of  fact.  Did  the  creditor  intend  to 
substitute  the  firm  for  the  separate  liability?" 

It  is  unnecessary,  however,  to  multiply  citations  of  cases 
on  this  point,  for  the  authorities  are,  with  a  single  excep- 
tion, uniform,  that  in  proceedings  in  baukriiptcy,  at  least 
the  assent  of  the  creditor  to  a  conversion  before  the  bank- 
ruptcy must  be  shown. 

Mr.  J.  Story  (Story  on  Part.,  sec.  370)  states  emphati- 
cally that  *'in  order  to  produce  any  conversion  at  all,  either 
with  or  without  an  extinguishment,  there  must  be  a  suffi- 
cient consideration,  and  also  a  deliberate  and  mutual  assent 
of  the  creditors  and  debtors  of  such  conversion;"  and  for 
this  he  cites  Collyer  (ubi  svp,);  Gow.  on  Part.  284;  Watson 
on  Part.  274.  And  the  same  doctrine  is  laid  down  by 
Kobson  in  his  recent  treatise  on  the  law  of  bankruptcy  (p. 
509),  where  the  leading  cases  above  quoted  and  many  others 
are  cited. 

I  have  been  referred  to  but  one  decision  on  the  point 
under  consideration  by  the  courts  of  bankruptcy  of  the 
United  States;  but  the  principles  above  laid  down  have 
been  adjudged  by  the  courts  of  Massachusetts,  under  the 
insolvent  law  of  that  State,  from  which,  as  is  well  known, 
the  bankrupt  act  was  in  great  part  derived. 

In  Wild  V.  Dean,  3  Allen,  579,  it  was  held  that  a  part- 
nership debt  is  not  provable  against  the  separate  estate  of 
one  of  the  partners,  who  has  received  an  assignment  of 
all  of  the  partnei-ship  property,  and  executed  a  bond  to  his 
retiring  partner  to  assume  and  pay  the  partnership  debts, 
without  evidence  of  an  express  agreement  or  assent  by  him 
to  pay  the  same  to  the  creditor  as  his  private  debt,  and 
notice  by  the  creditor  of  his  election  to  treat  it  as  a  private 
debt  is  not  sufficient. 

In  Bobb  V.  Mudge,  14  Gray,  534,  it  was  held  that  a  bona 
fide  transfer  of  partnership  property  to  one  partner,  in  con- 
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sideratioii  of  Lis  assuming  the  partnership  debts,  makes  it 
his  separate  property,  and  not  liable  in  insolvency  to  the 
creditors  of  the  partnership  who  have  not  agreed  to  accept 
him  individually  as  their  debtor,  until  his  separate  debts 
are  paid. 

The  ease  chiefly  relied  on  as  seeming  to  countenance  a 
dififerent  rule  is  that  of  C6U  v.  Wilder,  1  Edw.  Ch.  E.  484, 
decided  by  Mr.  Vice-Chancellor  McCoun.  In  that  case  it  was 
held  that  a  private  creditor  of  a  partner  whose  debt  it  had 
been  agreed  between  them  at  the  formation  of  the  partner- 
ship to  treat  as  a  firm  debt,  could  take  dividends  under  an 
assignment  by  the  partners  of  all  the  partnership  property 
in  trust  for  the  benefit  of  the  creditors  of  the  concern. 

With  regard  to  this  case  it  is  to  be  observed,  that  the 
question  was  not  as  to  the  right  of  the  creditor  to  prove 
his  debt  in  bankruptcy  as  a  joint  debt,  but  whether  he  had, 
under  the  cu'cumstances,  any  right  in  equity  to  come  in 
under  the  assignment. 

Secondly.  The  cases  of  Ex  parte  Peele,  6  Ves.  602,  and 
Ex  parte  Clowes,  8  Ves.  540,  on  which  the  learned  Vice- 
Chancellor  chiefly  relies,  have  received  a  different  inter- 
pretation, not  only  by  the  text-writers,  but  by  the  courts  by 
whom  they  were  decided. 

In  Ex  parte  Peele,  the  contest  turned  upon  whether  the 
partners  had  agreed  between  themselves  to  the  conversion 
of  the  debt.  With  respect  to  this  case,  Mr.  Collyer  ob- 
serves: **0n  this  subject  of  assent.  Lord  Eldon's  opinion 
may  be  gathered  from  his  observations  in  the  cases  of 
Ex  parte  Peele  and  Ex  parte  WiUiams.  In  the  former  of 
these  cases  it  was  scarcely  necessary  to  advert  to  the  ques- 
tion of  assent  by  the  creditor  to  the  consolidating  of  the 
debts,  as  it  was  a  disputed  point  whether  the  partners 
themselves  had  agreed  to  consolidate  them.  But  in  the 
latter,  where  a  separate  creditor  sought  proof  as  a  joint 
creditor,  by  virtue  of  an  arrangement  between  the  two 
partners,  for  the*  conversion  of  separate  into  joint  debts, 
Lord  Eldon  required  evidence  of  assent  by  the  creditor  to 
such  arrangement  before  the  proof  could  be  allowed." 

With  respect  to  Ex  parte  Clowes,  Mr.  Collyer  remarks: 
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''It  is  true  that  in  this  case  no  evidence  appears  to- have 
been  given  of  express  Consent  by  the  creditors  to  the  ar- 
rangement of  the  partners.  But  as  some  years  elapsed 
between  the  arrangement  and  the  bankruptcy,  and  as  noth- 
ing is  said  which  leads  to  a  contrary  supposition,  the  consent 
of  the  creditors  to  the  conversion  may,  perhaps,  be  pre- 
sumed. Lord  Eldon,  speaking  of  this  case,  said  it  turned 
on  peculiar  circumstances."  (CoUyer  on  Partnership,  771,) 

The  cases  of  Ex  parte  JVilliams,  Ex  parte  D'eeman,  and 
Ex  parte  Fry  are  admitted  by  the  learned  Vice-Cbancellor 
to  be  opposed  to  the  view  taken  by  him,  and  he  rests  his 
decision  on  the  supposed  authority  of  Ex  parte  Clowes  and 
Ex  parte  Pede,  But  we  have  seen  that  those  cases  are  not 
regarded  as  maintaining  the  doctrine  for  which  the  Yice- 
Ghancellor  cites  them,  while  the  cases  of  Ex  parte  WiUiama 
and  Ex  parte  Freeman  have  been  followed  in  a  large  number 
of  subsequent  eases,  and  are  accepted  as  law  by  Collj'er, 
Story  and  the  other  text-WTiters. 

In  the  case  of  /n  re  IVm.  Doivning,  3  B.  K.  182,  also 
cited  by  counsel,  Mr.  J.  Dillon  undoubtedly  expresses  the 
opinion  that  the  creditors  may  enforce,  by  bill  in  equity,  a 
promise  given  by  a  continuing  partner  to  whom  all  tbe  firm 
property  has  been  transferred,  to  pay  off  and  discharge  the 
firm's  liabilities,  and  that  they  may  assent  to  and  claim  the 
benefit  of  this  promise  at  any  time  before  or  after  the  bank- 
ruptcy. For  this  last  position  no  authorities  are  cited,  and 
the  learned  judge  seems  to  have  mainly  rested  his  opinion 
on  the  second  position  taken  by  him,  viz.,  that  under  the 
bankrupt  act,  where  each  of  the  partners  has  been  sepa- 
rately adjudged  bankrupt,  and  there  are  no  firm  assets,  the 
joint  creditors  may  prove  against  the  separate  estate  of 
either.  "  This,"  observes  Mr.  J.  Dillon,  **  in  effect  reaches 
tbe  result  which  tbe  English  chancellors  have  felt  bound  on 
equitable  principles  to  adopt ;"  but  it  may  be  added  that 
the  rule  is  applied  so  rigorously  tbat  it  was  held  that  where 
a  continuing  partner  received  possession  of  all  the  partner- 
ship property,  and  continued  the  business  on  terms  of  paying 
all  tbe  firm  debts,  tbat  the  joint  creditors  could  not  receive 
dividends  from  the  sep&rate  estate  until  the  separate  credi- 
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tors  were  paid  iu  full,  although  the  joint  estate  amounted  to 
only  XI 3.  (Ex  parte  Kennedy  el  al.,  De  Gex,  Macn.  &  Gord. 
Bankruptcy  Gases,  100.) 

Ou  the  whole,  I  feel  bound  on  the  authorities  to  hold 
that  the  separate  creditors,  not  having  before  the  bankruptcy 
assented  to  the  arrangement  between  the  partners,  and  not 
having  been,  so  far  as  appears,  even  aware  of  it^  are  not 
entitled  to  prove  their  debts  against  the  joint  estate. 

But  while  so  holding,  I  am  obliged  to  confess  my  inabil- 
ity to  discover  the  equitable  principle  upon  which  the  rule 
rests. 

The  reason  of  the  rule  is  stated  by  Sir  John  Leach  in  Ex 
parte  Freeman,  as  follows: 

"I  have  always  considered  it  to  be  essential  that  the 
bankrupt  should  be  indebted  to  the  party  proving  at  and 
before  the  bankruptcy.  The  engagement  of  one  partner 
with  the  other  to  pay  the  debts  of  the  firm  can,  as  to  the 
creditors  of  the  firm,  be  .considered  only  as  a  proposal  that 
he  is  willing  to  become  their  sole  debtor.  If  they  accede 
to  this  proposal  before  the  bankruptcy  they  are  his  separate 
creditors.  But  their  acceptance  of  him  as  their  separate 
debtor  after  th^  bankruptcy,  comes  too  late,  for  he  is  then 
incapable  of  contract." 

That  the  assent  of  the  creditor  is  necessary  to  any  assign- 
ment by  which  his  rights  are  impaired,  is  obvious.  And  if 
the  conversion  is  claimed  to  have  operated  as  an  extinguish- 
ment, or  as  the  substitution  of  a  separate  liability  for  a 
joint  liability,  or  vice  versa,  it  is  plain  that  the  creditor  must 
be  a  partner  to  the  arrangement. 

But  we  have  seen  that  there  may  be  a  conversion  without 
an  extinguishment;  "in  which  case,"  says  Story,  *' the  cred- 
itors can  take  advantage  of  the  debts  according  either  to 
their  new  or  their  old  form  and  quality.  In  other  words, 
they  may  treat  them  as  joint  as  well  as  separate  debts,  and 
have  their  remedy  against  the  joint  or  separate  estate,  ac- 
cordingly, in  their  election."     (Stoi-y  on  Part.,  sec.  3(59.) 

As,  then,  this  arrangement  in  no  way  impairs  the  rights 
of  the  creditors,  but  is  ordinarily  greatly  for  their  benefit, 
I  see  not  why  their  assent  may  not  be  presumed;  as  in  a 
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case  where  property  is  conveyed  in  trust  for  the  benefit  of 
a  third  person,  the  assent  of  the  party  beneficially  interested 
is  presumed.  It  appears  now  to  be  admitted  that  a  third 
party  may  maintain  an  action  on  a  promise,  not  under  seal, 
made  to  another  for  his  benefit,  though  he  was  not  cog- 
nizant of  it  when  made.  (1  Parsons  on  Con.  467;  2  Greenl. 
on  Ev.,  sec.  109.) 

I  am  unable  to  see  why  a  promise  made  by  one  partner 
to  another,  that  he  will  hold  himself  jointly  liable  for  the 
separate  debt  of  the  latter,  may  not,  on  the  same  principle, 
be  availed  of  by  the  creditor.  Why  should  evidence  of  the 
assent  of  the  latter  be  exacted  (and  it  is  admitted  that  slight 
evidence  ^ill  be  sufficient,  as  was  the  case  in  Ex  parte 
Kedie,  2  D.  and  C.  32),  when  that  assent  would  in  no  case  be 
withheld,  as  the  only  effect  of  the  arrangement  would  be  to 
give  to  the  creditor  the  security  of  the  firm  liability  and 
that  of  the  other  partner,  in  addition  to  the  liability  of  the 
partner  with  whom  he  had  separately  contracted.  The 
hardship  of  the  rule  is  apparent  in  those  cases  where  the 
retiring  partner  transfers  the  partnership  property  to  the 
continuing  partners,  and  thus  converts  it  into  his  separate 
property.  In  such  cases  it  is  held  that  after  bankruptcy  it 
cannot  be  treated  in  marshaling  the  assets  as  joint  estate  or 
applied  to  the  payment  of  joint  debts.  (Eobb  v.  Mudgey  14 
Gray,  537;  Howe  v.  Latvreiice,  9  Cush.  553.) 

But  whatever  maybe  said  of  the  justice  of  the  nile,  I  con- 
eider  it  too  firmly  established,  for  me,  at  least,  to  depart 
from. 

In  the  passage  already  cited,  Mr.  J.  Story  unhesitatingly 
declares  that  *'to  produce  any  conversion  at  all,  either  with 
or  without  exiivgimhmetd,  there  must  be  sufficient  consider- 
ation, and  also  a  deliberate  and  mutual  asseiU  of  the  c?*erf- 
itors  and  debtors  to  such  conversion."  (Story  on  Part.,  sec. 
370.) 

Of  course,  after  bankruptcy,  there  can  be  no  mutuality  of 
consent  between  creditors  and  debtors,  for  the  latter  are 
incapable  of  contracting. 

If  I  have  ventured  to  doubt  the  soundness  of  the  rule 
thus  laid  down,  it  is  because  it  has  appeared  to  me  that 
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sufficient  attention  has  not  been  given  to  the  distinction 
between  cases  where  the  creditor  is  supposed  to  have  re- 
linquished the  old  liability  and  accepted  a  new  and  sub- 
stituted liability  in  its  stead,  and  those  where  a  new  and 
additional  liability  is  created  without  impairing  the  old. 
In  the  former,  his  assent  is  evidently  necessary;  in  the 
latter,  it  seems  to  me  it  should  be  presumed,  and  he  shotild 
be  allowed  the  advantage  of  the  promise  mad^  between 
third  persons  for  his  benefit.  And  in  this  view  I  have  at 
least  the  countenance  of  Mr.  J.  Dillon. 


Abner  H.  Barker  v.  William  S.  Ladd  et  al. 

CiRcurr  Court,  District  op  Obeoon. 
May  7,  1874. 

1.  Continuation  of  Action  by  Administrator.— The  right  of  an  ad- 

ministrator to  prosecute  an  action  commenced  hy  the  deceased  (1  Stat. 
8,  sec.  31),  is  upon  the  condition  that  the  cause  of  action  survives,  and 
that  depends  upon  the  local  law — in  Oregon,  upon  sections  365  and  366 
of  the  Civil  Code. 

2.  Limitation  of  such  Right.— Section  34  of  the  Oregon  Civil  Code, 

which  limits  the  time  to  one  year,  within  which  the  court  may  allow 
an  action  to  he  continued  hy  the  administrator,  applies  to  actions  in 
this  court.     (17  Stat.  197,  sec.  5.) 

Before  Deady,  District  Judge. 

On  September  11,  1871,  Abner  H.  Barker  commenced  an 
action  in  this  court  against  William  S.  Ladd,  John  C.  Ains- 
worth,  Simeon  G.  Reed  and  Robert  R.  Thompson,  for  the 
recovery  of  $55,860.96  damages,  alleged  to  have  been  in- 
curred by  him  in  the  sale  of  his  stock  in  the  O.  S.  N.  Co. 
by  reason  of  the  misrepresentiitions  of  the  defendants  con- 
cerning the  same,  while  acting  as  directors  of  said  com- 
pany, and  died  on  March  14,  1872;  and  on  April  6,  1874, 
Joseph  Simon  was  duly  appointed  administrator  of  said 
Barker's  estate. 

Upon  these  facts,  on  April  16,  1874,  said  Simon  applied 
for  leave  to  continue  the  action  as  administrator  of  the  de- 
ceased. 
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Joseph  N.  Dolphy  for  the  motion. 
William  Slrovg,  contra. 

Deady,  J.  This  application  is  opposed  by  the  defend- 
ants npon  the  ground  that  it  was  not  made  within  a  year 
from  the  death  of  the  plaintiff,  Barker. 

It  is  admitted  that  under  the  law  of  the  State  (Or.  Code, 
sees.  365,  366),  and  section  34  of  the  judiciary  act  (1  Stat. 
81),  that  this  cause  of  action  survived. 

The  right  of  an  administrator  to  maintain  an  action  for 
such  a  cause  is  given  by  the  law  of  the  State;  and  such  law, 
by  said  section  34,  is  mtide  '*the  rule  of  decision*'  in  this 
court. 

Section  31  of  the  judiciary  act  provides  that  upon  the 
death  of  a  party  to  an  action  in  the  United  States  courts, 
before  final  judgment,  "in  case  the  cause  of  action  doth 
survive,"  the  administrator  of  such  deceased  party  may 
prosecute  or  defend,  as  the  case  may  be. 

Neither  this  or  any  other  law  of  the  United  States  de- 
clares  what  causes  of  action  shall  survive;  therefore,  under 
section  34  aforesaid,  the  law  of  the  State  furnishes  the  rule 
on  the  subject. 

Under  this  section  31  the  representative  of  the  deceased 
party  may  voluntarily  appear  and  make  himself  a  party  to 
the  suit,  and  if  he  neglects  or  refuses  to  do  so,  the  adverse 
party  may,  if  he  desire  it,  have  a  scire  facias  against  him  to 
compel  him  to  do  so.  No  time  is  limited  within  which 
these  proceedings  may  take  place.  But  the  law  of  the 
State  (Or.  Code,  sec.  37)  also  provides  that  no  action  shall 
abate  by  the  death  of  a  party;  and  that  *'in  case  of  the 
death  of  a  party,  the  court  may  at  any  time  within  one  year 
ihereaftei\  on  motion,  allow  the  action  to  be  continued  by  or 
against  his  personal  representative." 

This  provision  in  relation  to  the  time  within  which  the 
application  must  be  made,  is  a  rule  of  practice,  and  under 
section  6  of  the  act  of  Congress  of  June  1,  1872,  **  to  further 
the  administration  of  justice"  (17  Stat.  197),  governs  the 
practice  in  this  court. 
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It  is  oiear,  then,  that  this  motion  comes  too  late  and 
cannot  be  allowed.  While  both  the  law  of  the  United 
States  and  the  State  authorize  the  administrator  to  become 
a  party  to  the  action  in  place  of  the  deceased  party,  the 
law  of  the  State  goes  farther,  and  in  effect  prescribes  that 
this  right  must  be  exercised  within  one  year,  or  else  it  is 
taken  away  or  barred.  It  is  a  statute  of  limitations  upon 
the  right  to  maintain  or  continue  this  action. 

Under  a  similar  provision  in  the  New  York  Code  (sec. 
121),  In  Matter  of  Borsdoif,  17  Abb.  P.  E.  171,  it  was 
held  that  the  motion  would  not  lie  after  the  expiration  of  a 
year  from  the  death. 

The  motion  is  denied  with  costs. 


The  United  States  v.  Cargo  op  Sugar. 

District  Coukt,  District  of  California. 

1.  Entry  Defined.— The  term  "entry,"  as  used  in  section  1  of  the  act 

of  March  3,  1863,  must  he  understood  to  include  the  series  of  acts  done 
by  the  importer  at  the  custom-house  necessary  to  the  introduction 
of  his  merchandise  into  the  United  States,  in  compliance  with  the 
forms  of  law. 

2.  False  Document  ob  Appliance. — If  in  the  performance  of  these 

acts,  and  as  a  means  of  making  the  entry,  the  importer  is  guilty  of 
any  false  or  fraudulent  practice  or  appliance,  or  uses  any  false  or  fraud- 
ulent document,  he  comes  within  the  law. 

3.  Agent. — Whether  the  agent  who  makes  the  entry  had  knowledge  of 

the  fraud  is  immateriaL  The  guilty  knowledge  of  the  owner  is  suffi- 
cient. 

4.  Fraudulent  Appliance.  — Where  charcoal   had  been  mixed  with 

sugar  above  No.  12  Dutch  standard  in  color,  for  the  purpose  of  reduc- 
ing its  grade,  and  making  it  appear  to  be  below  No.  12  Dutch  stand- 
ard in  color,  and  the  importer  failed  to  disclose  that  fact  to  the  custom- 
house authorities:  Held,  that  the  color  of  the  sugar  was  not  thereby 
altered;  it  was  merely  dis^ruised,  and  the  concealment  and  suppression 
of  that  fact  by  the  importer  at  the  time  of  taking  his  oath  and  making 
his  entry,  and  the  oath  taken  by  him,  constituted  **  a  false  and  fraudu- 
lent practice  and  appliance  "  within  the  meaning  of  the  law;  and  this 
notwithstanding  that  the  law  does  not  require  that  the  color  of  the 
sugar  be  stated  in  the  invoice  or  entry. 
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5.  Collector  Deceived.— Whether  the  collector  was  deceived  by  the 

attempted  fraud,  is  immaterial. 

6.  Mistake  of  Law. — The  belief  on  the  part  of  the  importer  that  he 

might  lawfully  put  charcoal  into  hia  sugar,  and  thus  alter  its  grade, 
and  enable  himself  to  lawfully  enter  them  as  of  a  lower  grade,  and  that 
he  might  lawfully  withhold  from  the  custom-houAe  authorities  knowl- 
edge of  the  facts,  will  be  no  protection  to  him. 

Before  Hoitman,  District  Judge. 

Delos  Lake,  United  States  Attorney. 
Milton  Andros,  of  counsel  for  U.  S.       \ 
Doyle  &  Barber y  for  claimants. 

Hoffman,  J,,  charged  the  jury  as  follows: 

Gentlemen  o/^  the  Jury:  The  counsel  for  the  claimants 
has  presented  to  me  instructions,  thirty-six  in  number,  with 
the  request  that  I  would  give  them  to  you  as  the  law  of  this 
case.  I  have  not,  according  to  the  State  practice,  marked 
upon  the  margin  of  each,  **  granted"  or  "refused,"  but  they 
may  be  all  treated  as  refused,  except  so  far  as  they  are  con- 
tained in  what  I  am  about  to  say. 

I  approach,  gentlemen,  the  discharge  of  my  duty  in  this 
case  with  a  sense  of  responsibility,  not  only  because  of  the 
importance  of  the  proceeding,  but  because,  in  the  view  I 
take  of  it,  its  determination  must  depend  upon  the  instruc- 
tions given  to  you  on  the  matter  of  law.  I  have  been  un- 
able to  discern  any  matters  of  fact  that  are  seriously  contro- 
verted, and  upon  which  you  are  called  upon  to  pass. 

In  tlie  first  place,  I  desire  to  say  that  whether  the  law 
on  which  this  proceeding  is  based  be  harsh  or  just,  is  no 
concern  of  yours,  nor  is  the  disposition  that  is  to  be  made 
of  the  proceeds  in  case  of  confiscation,  or  whether  the  col- 
lector or  the  consul  has  acted  well  or  ill,  or  whether  the  offi- 
cers have  been  animated  by  a  rapacious  spirit  or  simply  by 
zeal  to  detect  fraud  and  to  discharge  their  duties.  All  these 
considerations  are  wholly  foreign  to  the  purpose.  Tou  are 
called  upon  simply  to  decide  whether  certain  matters  of  fact 
to  which  by  law  the  consequence  of  forfeiture  of  the  goods 
is  attached,  have  been  established  by  proof.     What,  then, 
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ia  the  law?  The  section  under  which  this  prosecution  is 
brought  provides:  "If  any  owner,  consignee  or  agent  of  any 
goods,  wares  and  merchandise  shall  knowingly  make  or  at- 
tempt to  make  an  entry  thereof  by  means  of  any  false  in- 
voice, or  false  certificate  of  any  consul,  vice-consul  or  com- 
mercial agent,  or  of  any  invoice  which  shall  not  contain  a 
true  statement  of  all  the  particulars  hereinbefore  required, 
or  by  means  of  any  other  false  or  fraudulent  document  or 
paper,  or  of  any  otlier  false  or  fraudulent  practice  or  appli- 
ance whatsoever,  such  goods,  wares  or  merchandise,  or  their 
value  shall  be  forfeited." 

You  will  perceive  that  the  offense  to  which  the  penalty 
of  forfeiture  is  annexed  is  the  making  or  the  attempt  to 
make  an  entry  of  goods,  wares  and  merchandise  **by  means'* 
of  any  false  document,  or  false  practice  or  appliance. 

What,  then,  is  an  entiy?  The  term  entry  in  the  acts  of 
congress  is  used  in  two  senses.  In  many  of  the  acts  it 
refers  to  the  bill  of  entry;  the  paper  or  declaration  which 
the  merchant  or  importer  in  the  first  instance  hands  to  the 
entry  clerk.  In  other  statutes  it  is  used  to  denote,  not  a 
document,  but  a  transaction :  a  series  of  acts  which  are  nec- 
essary to  the  end  to  be  accomplished,  viz.,  the  entering  of 
the  goods.  In  the  latter  sense  it  is  used  in  thi's  statute. 
The  language  is:  **If  any  owner  or  consignee  shall  make  or 
attempt  to  make  an  entry  by  means  of  false,  documents, 
false  invoice  or  any  other  false  or  fraudulent  appliances." 
It  is  the  fraudulent  use  of  means  in  the  attaining  of  an  ob- 
ject and  accomplishing  of  a  result,  to  wit,  the  entiy  of  the 
goods;  which  the  statute  here  denounces.  The  acts  which 
accomplish  this  result,  and  which,  taken  together,  consti- 
tute an  entry,  must  have  a  beginning  and  an  end.  There  is 
a  moment  when  the  entry  is  attempted  to  be  made  or  be- 
gun ;  there  is  a  moment  when  it  is  accom]>lished.  The  entry 
may  be  said  to  be  commenced,  or  attempted,  when  the 
merchant  presents  his  declaration  or  bill  of  entry.  When 
this  bill  of  entry  has  gone  to  the  requisite  clerks'  desks, 
when  accompanied  by  the  certificate  of  the  consul,  the  in- 
voice and  the  oath,  it  is  delivered  to  the  collector  and  ac- 
cepted by  him,  then  the  goods  may,  in  a  just  sense,  be  said 
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to  be  admitted  to  entry  and  tlie  entry  to  be  accomplished. 
If  in  the  performance  of  any  of  those  acts,  and  as  a  means 
of  making  the  entry,  any  false  document,  appliance  or  prac- 
tice is  resorted  to,  then  this  statute  applies  and  the  goods 
so  entered  are  forfeited  to  the  United  States. 

Whether,  in  the  course  of  the  proceedings  one  docu- 
ment is  used,  or  two  or  three  are  used,  can  make  no  differ- 
ence. It  is  also  immaterial  whether  there  are  one  or  two 
bills  of  entry  indicating  the  dispositions  which  the  importer 
desires  to  make  of  the  goods;  as  of  some  to  the  warehouse 
and  some  to  be  withdrawn  for  consumption,  or  whether  he 
takes  one  oath  or  two  oaths.  The  entry  consists  of  the 
series  of  acts  required  by  law  to  be  done  to  effect  that  ob- 
ject, and  if  in  the  course  of  them  the  importer  is  guilty  of 
any  false  or  fraudulent  practice,  or  uses  any  false  document 
whatsoever,  he  comes  within  the  law. 

It  is  urged  in  this  case,  on  the  part  of  the  government, 
that  in  making  the  entry  the  merchant,  in  judgment  of  law, 
may  be  said  to  present  himself  to  the  collector  with  his  doc- 
uments in  one  hand,  and  his  goods  in  the  other,  and  if  the 
character  of  the  goods  themselves  is  fraudulently  disguised, 
if  any  false  appliance  with  respect  to  them  is  used,  it  may 
justly  be  said  he  has  effected  his  entry  *'by  means'*  of  that 
appliance.     I  think,  gentlemen,  it  would  perhaps  be  strain- 
ing the  statute  to  say  that  any  false  practice  with  reference 
to  the  good6  themselves  would  be  a  **  means"  of  making  the 
entry.    He  does  not  make  his  entry  "by  means"  of  that  false 
practice  or  disguise.     But  he  does   make  his  entry  **  by 
means"  of  any  false  document  he  may  use  or  any  false  oath 
he  may  take,  if  such  document  or  oath  be  requisite  and  nec- 
essary as  a  means  and  condition  pi^ecedentto  the  goods  being 
admitted  to  entry.     Therefore,  if  this  invoice,  the  certificate 
of  the  consul,  or  the  oath  the  importer  has  tiiken,  be  false 
or  fraudulent,  then  he  has  made  use  of  a  fraudulent  means 
necessary  to  effect  the  very  object  he  had  in  view,  to  wit,, 
the  procuring  his  goods  to  be  admitted  to  entry. 

It  is  alleged  that  the  oath  of  Mr.  De  Ko  was  false.  It  is 
not  pretended  that  Mr.  De  Ro  knew  the  facts  of  the  case,  or 
was  himself,  personally,  either  morally  or  legally  culpable 
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ill  any  point  of  view.  But  the  knowledge  of  his  principal 
is  his  knowledge  for  such  purposes,  and  that  it  must  be  so 
is  evident.  For  otherwise,  any  fraud  could  be  perpetrated 
with  impunity  by  procuring  an  innocent  broker  or  agent, 
through  whom  parties  not  innocent  could  effect  the  entry  of 
tlieir  goods.  It  is,  therefore,  not  the  innocence  or  guilty 
knowledge  of  the  agent,  but  it  is  the  knowledge  of  the  owner 
himself  who  has  devised  the  fraud  which  carries  with  it  the 
consequence  of  condemnation. 

Treating,  therefore,  Mr.  De  Bo's  oath  as  if  it  were  made 
by  the  owner,  it  is  claimed  by  the  prosecution  that  it  is  false. 
He  swears,  gentlemen,  that  he  has  not  concealed  or  sujp- 
pressed  any  fact  whereby  the  revenue  of  the  United  States 
might  be  defrauded. 

It  is  argued,  with  the  ingenuity  which  has  characterized 
counsel  throughout  the  whole  case,  that  the  suppression  or 
concealment  of  atiy  fact  which  the  law  does  not  call  upon 
him  to  disclose  is  not  wrongful,  and  that  inasmuch  as,  in 
this  case,  it  was  not  requisite  that  in  the  entry,  or  the  in- 
voice, the  color  of  the  goods  should  be  stated,  the  suppres- 
sion or  concealment  of  the  true  color  could  not  be  an 
offense.  It  is  true,  gentlemen,  that  the  color  of  the  sugars 
is  not  required  to  be  stated  in  the  invoice,  but  from  the 
nature  of  the  oath  that  is  required  to  be  taken  it  appears  to 
me  plain  that  congress  intended  by  imposing  so  searching 
an  oath  that  there  should  be  disclosed  at  the  time,  and  not 
suppressed  or  cfoncealed,  any  fact,  whether  required  to  be 
stated  in  the  entry  or  invoice  or  not,  which  it  was  important 
to  the  interests  of  the  revenue  to  be  known,  or  whereby  the 
revenue  of  the  United  States  might  be  defrauded.  Had  it 
been  intended  that  the  importer  should  merely  swear  that 
the  invoice,  bill  of  lading  and  entry  were  true,  the  oath 
would  have  been  to  that  effect  and  nothing  more.  But  it 
goes  further.     The  importer  swears  *'that  the  invoice  and 

bill  of  lading  now  presented  by  me  to  the  collector  of 

are  the  true  and  only  invoice  and  bill  of  lading  by  me  re- 
ceived of  the  goods,  etc. ;  that  the  entry  now  delivered  by 
me  contains  a  just  and  true  account  of  said  goods,  etc.,  ac- 
cording to  said  invoice  and  bill  of  lading,  and  that  noth- 
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ing  bas  been,  on  my  part,  nor,  to  my  knowledge,  on  the  part 
of  any  other  person,  concealed  or  suppressed,  whereby  the 
United  States  may  be  defranded  of  any  part  of  the  duty 
lawfully  due  on  said  goods,"  etc. 

It  appears  to  me,  that  when  that  oath  was  required  by 
congress  it  wfts  intended  to  cover  just  such  a  transaction  as 
this,  and  that  though  the  statements  of  the  invoice  might 
be  true,  though  it  might  contain  all  that  the  law  required  to 
be  stated  therein,  yet,  if  from  the  nature  of  the  transaction 
by  any  fraudulent  device  or  contrivance  thero  was  some- 
thing which,  if-  concealed  or  suppressed,  might  tend  to  de- 
fraud the  revenue  of  the  United  States,  it  i^asthen  to  be  dis- 
closed, and  the  suppression  of  and  faiUire  to  disclose  that 
fact  made  the  oath  to  that  extent  a  false  oath,  thus  consti- 
tuting it  a  false  document  and  appliance  ''by  means"  of  which 
the  entrj'  was  made. 

It  hus  been  argued,  gentlemen,  that  it  is  essential  that 
the  collector  of  the  revenue  should  be  deceived.  But  the 
effect  upon  the  mind  of  the  collector,  of  the  false  or  fraud- 
ulent appliances,  is  wholly  immaterial;  whether  or  not  he  be- 
lieved in  the  statement,  whether  he  was  colluding  with  the 
party  entering  the  goods,  or  knew,  in  advance,  that  a  fraud 
was  intended  or  was  to  be  attempted,  is  wholly  immaterial. 
As  well  might  it  be  said  of  one  indicted  for  perjury  that  the 
magistrate  before  whom  he  had  appeared,  and  before  whom 
he  was  required  to  take  his  oath,  did  not  believe  the  story 
or  knew  he  was  swearing  falsely.  Such  a  defense  could  not 
for  a  moment  be  adjnitted,  and  the  case  is  nearly  identical 
with  this.  The  charge  here  is,  the  production  or  use  and 
employment  of  a  false  document  or  the  use  of  false  and 
fraudulent  means  to  accomplish  a  certain  object.  If  the 
party  has  used  those  means  he  is  clearly  guilty  of  the  offense, 
whether  the  collector  knew  of  the  commission  of  the  offense 
at  the  time  it  was  committed,  or  only  discovered  it  after- 
wards. In  either  event  the  statute  operates,  and  confisca- 
tion follows  as  a  consequence  of  the  employment  of  the 
fraudulent  means  to  effect  an  entry  of  the  goods.  Nor  does 
the  character  of  the  device,  whether  flimsy  or  transparent, 
or  readily  or  with  difficulty  to  be  detected,  provided  it  be 
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fraudulent,  affect  the  question.  The  degree  of  skill,  inge- 
nuity or  cunning  with  which  the  fraud  is  contrived,  can  make 
no  difference.  Nor,  gentlemen,  is  it  true,  as  contended, 
that  the  forfeiture  in  such  case  is  limited  to  the  mere  goods 
in  relation  to  which  such  fraudulent  practice  is  used.  The 
language  of  the  statute  is  too  explicit  to  admit  of  any  doubt 
as  to  its  meaning.  "If  any  owner  or  consignee  of  any  goods, 
wares  and  merchandise  shall  knowingly  make,  or  attempt  to 
make  entry  thereof  by  means  of  any  false  invoice  or  fraud- 
ulent practice,  such  goods,  wares  and  merchandise  shall  be 
forfeited." 

What  are  the  goods,  wtfres  and  merchandise  thus  to 
be  forfeited?  Plainly,  the  goods  entered  or  attempted  to 
be  entered  at  the  custom-house.  There  was  but  one  entry, 
but  one  invoice  in  this  case.  The  acts  done,  taken  together, 
constitute  an  entry  of  the  goods;  an  entry  of  this  whole  in- 
voice or  importation  of  sugar.  If,  in  the  attempt  to  affect 
that  object,  fraudulent  means  have  been  used,  the  goods  so 
entered  are  forfeited.  It  is  therefore  the  whole  invoice  that 
is  forfeited,  or  nothing. 

Having  disposed  of  these  matters,  we  approach,  gentle- 
men, to  the  more  serious  part  of  the  case  and  the  real  merits 
of  this  transaction.  It  will  strike  you  as  curious  that  the 
government  should  affirm  that  a  practice  has  be'en  resorted 
to  here,  which  is  morally  and  legally  fraudulent,  and  that 
this  practice  or  contrivance  should  be  admitted  to  have  been 
used,*and  should  be  defended  and  justified  on  legal,  and  I 
believe,  moral  grounds.  It  is  not  often  that  counsel  of  dis- 
tinguished ability  and  high  character  are  so  totally  at  vari- 
*  ance  upon  moral  as  well  as  legal  questions.  It  becomes  our 
duty,  therefore,  to  consider  what  is  the  true  view  to  be  taken 
of  this  transaction. 

You  are  aware  that  congress  has  established  color  as 
a  standard  of  duty,  or  the  standard,  rather,  whereby  to  de- 
termine the  duty  upon  sugar.  It  has  been  stated  to  yon, 
and  the  fact  is  not  disputed,  that  the  adoption  of  this  mode 
of  assessing  the  duties  was  the  result  of  very  many  experi- 
ments and  attempts  to  establish  other  rules  by  which  to 
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determine  the  amoaut  of  duties  to  be  placed  on  this  species 
of  merchandise. 

Mr.  Bridge  informs  us  that  he  thinks  this  standard  is, 
upon  the  whole,  the  best  and  most  satisfactory  ever  adopted, 
and  such  seems  to  be  the  fact.  What,  then,  was  the  motive 
of  congress  in  adopting  the  standard  of  color?  It  is  plain, 
gentlemen,  that  except  so  far  as  protection  is  concerned, 
color  could  only  be  rationally-  adopted  as  indicative  of 
value — not  as  invariably  indicating  it,  but  as  generally  doing 
so,  and  as  a£fording,  upon  the  whole,  the  best,  most  conven- 
ient and  most  appreciable  test  of  the  value  and  the  quality 
of  the  article.  That  it  is  so  in  this  case,  has  been  estab- 
lished by  the  witnesses;  for,  though  they  state  that  color 
is  not  the  sole  criterion  of  value,  and  that  there  are  other 
considerations  of  great  importance  to  be  borne  in  mind, 
yet  they  all  admit  that  color  is  a  very  important  circum- 
stance to  be  regarded  in  determining  the  value  or  quality 
of  sugar.'  It  has  been  shown  that  sugar  in  its  pure  state 
is  colorless,  and  it  would  seem  to  follow  that  the  degree  or 
depth  of  the  color  which  a  particular  article  of  raw  sugar 
possesses  must  vary  with  the  amount  of  impurities  it  con- 
tauis;  and  the  amount  of  impurities  contained  must  have  a 
very  important  effect  on  the  value  of  the  mass.*  It  is  said 
there  can  be  no  such  thing  as  disguise  in  color;  that  color 
addresses  itself  to  the  senses,  that  that  which  appears  to  be 
of  a  certain  hue  is  of  that  Jiue;  that  there  is  no  difference 
between  a  real  and  an  apparent  color. 

The  language  of  the  acts  of  congress  in  relation  to  the 
tariff  is  used  in  a  commercial  and  popular  sense.  It  is  ad- 
dressed to  practical  men  of  business,  and  intended  to  gov- 
ern them  in  the  daily  affairs  of  life.  There  is  some  plausi- 
bility undoubtedly  in  the  assertion,  that  there  is  no  distinc- 
tion between  real  and  apparent  color;  that  when  an  object 
is  presented  to  the  eye  and  produces  a  certain  effect  upon 
the  optic  nerve,  the  effect  so  produced  constitutes,  to  all 
intents  and  purposes,  its  color.  But  let  us  consider.  It  is 
admitted  that  if  the  government  were  to  impose  a  duty  ac- 
cording to  the  color  of  a  horse,  you  could  not  whitewash 
him  and  so  change  his  color  within  the  meaning  of  the  law; 
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or  if  congress  should  impose  a  high  duty  upon  roseiYOod 
logs  of  a  certain  color,  you  could  not,  by  staining  their  sur- 
face, give  to  the  logs  a  darker  or  lighter  hue  in  order  to 
evade  the  duty.  To  this  it  has  been  answered  that  a  horse, 
or  log  of  rosewood,  has  a  natural  color,  which  may  be  dis- 
guised but  cannot  be  altered.  But  this  admits  that  there 
may  be  an  apparent  color  disguising  the  true  color. 

But  it  is  said  that  sugar  has  no  natural  color,  but  only 
an  artificial  color;  that  its  hue  is  the  result  of  its  manufac- 
ture; that  it  depends  Upon  the  mode  in  which  the  manufac- 
ture has  been  conducted,  and  upon  the  ingredients  that  are 
put  into  or  removed  from  the  sugar,  and  therefore  it  cannot 
be  said  to  have  a  natural  color  like  a  horse  or  a  log  of  wood. 
Let  us  see.  Suppose  wines  were  valued  according  to  their 
clearness  and  lightness  of  color,  and  suppose  there  were  a 
drug  that  would  give  to  the  light-colored  wine  a  murky, 
clouded  appearance,  without,  however,  injuring  the  wine; 
and  that  after  passing  through  the  custom-house,  the  wine 
could  be  restored  to  its  former  clearness  by  the  addition  of 
another  ingredient  which  would  precipitate  the  coloring- 
matter;  could  it  be  said  that  such  a  practice  would  be  law- 
ful ?  Do  we  not  feel  that  the  introduction  of  the  first  drug, 
by  which  tliere  was  imparted  to  the  wine  a  color  different 
from  its  real  color,  would  be  a  fraudulent  attempt  to  disguise 
and  conceal  the  color  of  the  article.  True  it  is,  that  it 
would  have  to  the  eye  a  dark  color,  but  it  would  not  be  the 
color  legitimately  resulting  from  the  ordinary  course  of 
manufacture,. to  which  it  has  been  subjected.  I  have  used 
this  illustration,  for  the  color  of  wine,  like  that  of  sugar, 
may,  m  a  great  degree,  depend  upon  its  treatment  or  mode 
of  manufacture. 

What,  then,  is  "color"  in  regard  to  sugar,  as  the  term 
is  used  in- the  statute?  It  appears  to  me,  gentlemen,  that 
it  is  the  hue  or  degree  of  lightness  which  the  sugar  has 
attained  in  the  ordinary  course  of  its  manufacture,  and 
which^  indicates  the  degree  of  perfection  to  which  the  pro- 
cess of  clarification  has  been  carried.  Undoubtedly  while 
the  sugar,  or  while  the  cane-juice  rather,  remains  in  the 
manufacturer's  hands,  he  may  omit  to  take  out  the  impuri- 
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ties,  or  may  put  in  imparities  if  be  so  desires,  for  as  jet  it 
has  not  become  sugar.  The  hue  of  the  sugar — that  is,  the 
result  of  his  operations  will — be  determined  by  the  degree 
to  which  he  has  abstracted  the  impurities  or  foreign  sub- 
stances from  it,  or  the  amount  of  such  foreign  substances 
as  be  may  have  introduced  into  it.  But  when  it  has 
passed  out  of  bis  hands  and  gone  into  the  hands  of  the 
importer,  or  the  proposed  importer,  or  the  merchant,  then 
the  hue  it  has  acquired  is  the  ''color"  that  congress  had 
reference  to  when  it  established  color  as  the  standard  of 
classification.  If,  then,  by  the  admixture  of  some  foreign 
and  totally  different  substance,  such  as  caramel,  or,  as  in 
this  case,  charcoal,  this  color  be  changed,  the  color  so 
acquired  cannot  be  considered  Ihe  color  to  which  congress 
referred  as  a  standard  for  assessing  the  duties.  It  is  con- 
tended here  thai;  the  color  has  been  really  altered,  not  dis- 
guised; that  the  mass  is  of  a  color  below  No.  12  Dutch 
standard  of  color;  that  is,  that  the  sugar  really  possesses 
the  color  which  you  see  in  that  bottle.  Is  this  strictly  true? 
I  observe  that  the  lumps  *of  any  considenible  size,  upon 
being  crushed,  reveal  the  color  of  the  sugar  as  it  was 
before  the  admixture,  and  that,  in  fact,  there  Avas  only  a 
slight  coating  of  charcoal  upon  the  surface  of  the' lumps,  the 
SDgar  itself  being  entirely  unaltered;  that  is,  the  sugar  in 
the  interior  of  the  lumps.  Can  it  make  any  difference 
whether  the  lumps  are  small  or  large  ?  The  eye  perceives 
in  the  larger  lumps  that  the  charcoal  only  covers  the  sur- 
face, and  that  the  mass  of  the  sugar  in  the  interior  of  the 
lump  is  unchanged  and  is  of  the  original  color.  If  our 
vision  were  more  perfect  we  would  perceive  the  same  phe- 
nomenon in  the  small  microscopic  particles.  It  appears  to 
me,  under  such  circumstances,  that  the  color  of  the  sugar 
cannot,  in  any  sense,  be  said  to  have  been  changed,  but 
rather  that  it  has  been  disguised. 

One  other  observation  will,  I  think,  expose  the  true 
nature  of  this  transaction.  I  am  not  aware  that  the  obliga- 
tions of  citizens  to  the  government  are  less  solemn  or  less 
imperative  than  those  of  one  citizen  to  another.  Suppose, 
gentlemen,  that  a  contract  had  been  made  and  the  money 
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paid  down,  by  which  one  of  yoa  agreed  to  deliver  sugar 
above  No.  12  Dutch  standard  in  color,  and  suppose  that,  as 
has  been  proved  here,  it  were  possible  to  impart  to  sugar  of 
a  dark  hue  a  lighter  appearance  by  putting  into  it  gypsum 
or  chalk,  or  some  other  coloring-matter:  your  contract  in 
the  case  supposed  would  (like  the  obligation  of  the  im- 
porter to  pay  so  much  to  the  government,  in  case  his'goods 
are  above  No.  12  Dutch  standard)  be  to  give  to  the  pur^ 
chaser  sugar  above  No.  12  Dutch  standard  in  color.  In  both 
cases  the  same  mode  of  classification  is  referred  to.  In 
both  cases  the  same  phrase  is  used  to  indicate  the  kind  of 
sugar  that  is  the  subject-matter  of  the  obligation.  The 
obligation  is,  in  the  one  case,  to  pay  the  duty  specified 
in  the  act,  if  the  sugar  be  of  a  certain  color;  in  the  other,  to 
deliver,  for  a  price  already  paid,  sugar  of  a  certain  specified 
color.  Would  you  conceive  yourselves  at  liberty  to  take 
sugars  of  No.  6  in  color,  and  put  into  them  gypsum  or 
chalk,  and  tender  them  to  the  party  with  whom  you  had 
contracted,  as  sugars  above  No.  12?  Would  you  expect 
him  to  listen  to  you,  i£  you  should  say,  **  I  contracted  to 
give  you  sugar  above  No.  12  Dutch  standard  in  color;  but 
what  is  the  Dutch  standard  of  color?  You  can  only  know 
by  looking  at  it  through  a  glass  bottle.  You  can  go  to  the 
appraiser's  office  and  compare  the  sugar  I  o£fer  with  sugar 
above  No.  12  Dutch  standard,  and  if  the  colors  are  the 
same  I  claim  the  right  to  tender  it,  notwithstanding  it  is  in 
fact  No.  6  sugar,  and  I  have  used  chalk  or  gypsum  to  make 
it  appear  of  a  lighter  color."  Can  any  man  mistake  as  to 
the  propriety  of  such  a  course?  It  appears  to  me  that  there 
is  no  difierence  between  the  two  cases,  and  the  device  by 
which  a  seller  would  give  a  false  appearance  of  lightness  is 
of  the  same  chanicter,  and  must  have  the  same  legal  effect, 
as  the  device  by  which  the  importer  would  give  to  these 
sugars  a  false  appeanmce  of  darkness. 

If  that  view  be  correct,  then,  gentlemen,  in  this  case 
the  importer,  consignee  or  agent,  has  mixed  charcoal  with 
these  sugars  in  order  to  disguise  the  true  color,  and  make 
them  appear  to  be  below  No.  12  Dutch  standard  in  color, 
when  in  point  of  fact  they  were  above  No.  12  in  color,  with 
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intent  to  pass  them  at  the  custom-house  as  sugars  of  the 
lower  gi*ade;  and  if  he  has  suppressed  and  concealed  from 
the  officers  of  the  customs  the  fact  that  he  has  tampered 
with  and  sought  to  disguise  the  color  of  his  goods,  theu,  in 
mj  judgment,  he  has  been  guilty  of  a  false  appliance  and 
fraudulent  practice  within  the  meaning  of  the  statute,  and 
must  abide  the  consequences  which  the  law  imposes. 

It  may  appear  to  some  of  you,  gentlemen,  that  there  has 
been  but  an  innocent  mistake  as  to  the  law — a  false  construc- 
tion given  to  the  statute.  That  for  this  mistake  the  confisca- 
tion of  the  goods  is  too  severe  a  penalty,  especially  as  the 
consequences  of  that  confiscation  fall,  in  great  part,  upon  in- 
nocent parties,  and  to  a  considerable  extent  upon  the  repre- 
sentatives of  a  gentleman,  now  deceased,  well  known  for  his 
public  spirit,  his  great  mental  activity  and  varied  attain- 
ments. But  you  are  not  at  liberty  to  be  influenced  by  these 
considerations.  Mr.  Gordon's  ignorance  of,  or  mistake  as 
to  the  law,  cannot  excuse  him.  He  did  this  act  at  his  peril; 
and  if  the  act  be  an  offense  under  the  statute,  the  penalty 
of  the  law  attaches.  I  will  read  to  you  in  this  connection,' 
from  the  same  authority  which  one  of  the  counsel  has  cited, 
and  then  shall  conclude  my  remarks. 

In  the  case  which  I  am  about  to  read,  congress  had  en- 
acted that  where  refined  sugars  were  exported,  a  drawback 
or  return  of  duty  might  be  claimed.  The  law  further  pro- 
vided that  if  any  goods  should  be  entered  by  means  of  any 
faUe  denomination^  they  should  be  forfeited,  unless  it  were 
shown  that  such  false  denomination  happened  by  accident 
or  mistake,  and  not  from  any  intention  to  defraud  the  reve- 
nue. The  party  in  this  case  entered  the  goods  as  'j-efined 
sugars,'  and  claimed  the  drawback.  They  were,  on  the  part 
of  the  government,  alleged  to  be  not  refined  sugary,  •  but 
what  are  called  ^'bastard  sugars,"  and  were  seized  as  having 
been  entered  under  a  false  denomiDation.  The  first  point 
to  be  decided  was  whether  the  sugars  were  or  were  not  re- 
fined sugars.  The  court  held  they  were  not.  The  claimant 
then  urged  that  he  thought  they  were,  and  that  he  had 
merely  made  a  mistake  in  the  construction  of  the  law.  The 
question  thus  arose  whether  this  was  such  a  mistake  as 
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brought  him  within  the  proviso  of  the  statute  exempting 
the  goods  from  confiscation  when  the  false  denomination 
was  shown  to  be  the  result  of  mistake  or  accident. 

Now,  upon  this  state  of  facts,  which  I  hope  you  will 
bear  in  mind,  as  it  closely  resembles  the  state  of  the  facts 
with  which  we  have  to  deal,  Judge  Thompson,  one  of  the 
most  eminent  judges  that  ever  sat  upon  the  bench  of  the 
Supreme  Court  of  the  United  States,  says:  **  The  first  in- 
quiry which  seems  naturally  to  arise  is,  What  is  the  nature 
and  character  of  the  mistake  which  will  save  the  forfeiture? 
Is  it  restricted  to  some  matter  of  fact,  or  does  it  include 
mist-ake  as  to  the  application  of  the  law  to  the  subject  thus 
falsely  denominated,  the  qualities  of  such  sugars  being 
fully  known  to  the  person  making  the  entry  ?  I  cannot  think 
that,  upon  any  sound  construction,  the  proviso  can  cover 
mistakes  of  the  latter  description. 

**  Such  are  purely  mistakes  of  law,  and  it  is  a  principle  too 
well  settled  to  admit  of  being  drawn  in  question,  that  igno* 
ranee  or  mistake  of  law  furnishes  no  excuse  in  any  case, 
civil  or  criminal.  *  *  *.  And  if  the  term  'mistake' 
does  not  include  error  of  judgment  as  to  matter  of  law  (as 
I  think  it  does  not),  I  am  unable  to  discover  any  ground 
upon  which  the  false  denomination  can  be  said  to  have  hap- 
pened by  mistake  or  accident;  and  the  only  remaining 
question  is,  whether  this  was  done  with  an  intention  to  de- 
fraud the  revenue,  within  the  sense  and  meaning  of  the 
proviso;  and  it  appears  to  me  that  it  follows  as  a  matter  of 
course  that  if  the  entry  was  by  design,  and  not  by  mistake 
or  accident,  the  legal  consequence  is  that  it  was  done  to 
defrfiud  the  revenue.      *    *    * 

** Admitting  that  he  himself  honestly  believed  that  his 
sugars  were  refined  sugars,  within  the  meauing  of  the  law, 
and  that  he  was  entitled  to  the  drawback,  still  it  amounts 
to  no  more  than  a  mistake  or  error  of  jlidgment  upon  the 
law,  and  does  not  protect  the  sugars  from  forfeiture." 

If  that  be  the  law,  gentlemen,  and  I  see  no  reason  to 
doubt  it,  for  the  same  principle  is  affirmed  in  a  case  decided 
by  the  late  judge  of  the  southern  district  of  New  York,  then 
the  circumstance  that  the  owner  of  these  goods  believed 
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hat  he  might  lawfully  put  charcoal  into  them  and  lawfully 
^withhold  the  knowledge  of  that  fact  from  the  custom-house 
authorities,  and  that  he  thereby  and  within  the  meaning  of 
the  law  degraded  the  sugars  and  lowered  their  color,  and 
converted  them  from  sugars  above  No.  12  to  sugars  below 
No.  12  in  color,  and  that  he  might  lawfully  enter  them  as 
of  the  lower  grade — though  he  honestly  believe  all  this,  such 
erroneous  belief   and    mistaken  construction  of   the  law 
afford  him  no  excuse,  and  the  goods  are  subject  to  forfeiture. 
If,    therefore,    in    conclusion,    gentlemen,    you    believe 
from  the  evidence  that  this  sugar,  after  it  reached  the  pur- 
chaser's hands,  was  mixed  with  charcoal  for  the  purpose  of 
reducing  its  grade  and  making  it  appear  to  be  below  No.  12 
Dutch  standard  in  color,  when  in  point  of  fact  before  the 
introduction  of  such  charcoal  it  was  above  No.  12  Dutch 
standard  in  color,  and  if  you  believe  that  Mr.  DeBo,  when 
he  took  his  oath  and  made  the  entry,  suppressed  and  con- 
cealed that  fact,' or  did  not  disclose  it  to  the  custom-house 
offic^er,  then  that  suppression  and  concealment,  and  the  oath 
so  taken  by  Mr.  De  Bo^  were,  in  my  judgment,  a  false  appli- 
ance and  practice  within  the  meaning  of  the  law,  of  which 
the  consequence  is  a  forfeiture  of  the  goods  contained  in 
the  invoice. 


United  States  v.  John  Jackson. 

CiBGuiT  CouBT)  District  of  California. 

1.  Chinamen— Civil  Rights— iNDicrafENT.— Where  the  indictment 
avowed  that  one  Ah  Koo  was  deprived  of  a  right  secured  to  him  by  the 
sixteenth  section  of  the  act  of  congress  of  May  31, 1870,  in  this,  that  there 
was  exacted  from  him  the  sum  of  four  dollars,  by  the  defendant,  who 
was  tlien  and  there  collector  of  taxes  in  Trinity  county,  under  color  of 
a  certain  law  of  the  State  of  California,  which  this  indictment  particu- 
larly sets  forth,  but  the  indictment  contained  no  averment  that  Ah  Koo 
was  a  foreign  miner  and  within  the  provisions  of  the  State  law:  Held, 
bad  on  demurrer. 

Before  Sawyer,  Circuit  Judge,  and  Hoffman,  District  Judge. 


60  United  States  v.  Jackson.  [Cir.  Ct. 

Opinion  of  the  Coatt — Hoffman,  J. 

Latimer,  U.  S.  Attorney,  and  W.  H.  L.  Barnes,  for  the 
United  States. 

Jo  Hamilton,  Attorney-'Oeneral  of  California,  J,  D.  Hajnble' 
ton  and  George  Gordon,  for  defendant. 

By  the  Court,  Hoffman,  J.  The  questions  raised  by  the 
demurrer  are  two :  First,  as  to  the  sufSciency  of  the  indict- 
ment; and  second,  as  to  the  constitutionality  of  the  act  of 
congress  under  which  it  is  based. 

The  indictment  avers,  in  substance,  that  one  Ah  Koo  was 
deprived  of  a  right  secured  to  him  by  the  sixteenth  section  of 
an  act  of  congress  of  1870  in  this,  that  there  was  exacted  from 
him  four  dollars  by  the  defendant,  who  was  then  and  there 
a  duly  elected  collector  of  taxes  in  Trinity  county,  under 
color  of  a  certain  law  of  the  State  of  California,  which  the 
indictment  particularly  sets  forth. 

The  indictment  contains  no  averment  that  Ah  Koo  was  a 
foreign  miner,  and  within  the  provisions  of  the  State  law. 
If  this  averment  be  unnecessaiy,  no  proof  of  that  fact  need 
be  given  on  the  trial,  and  the  act  of  congress  would  then  be 
held  to  apply  to  a  case  of  illegal  extortion  by  a  tax  collector 
from  any  person,  though  such  exaction  might  be  wholly  un- 
authorized by  the  law  under  which  the  officer  pretended  to 
act. 

We  are  satisfied  that  it  was  not  the  design  of  congress  to 
prevent  or  to  punish  such  abuse  of  autliority  by  State 
officers.  The  object  of  the  act  was,  not  to  prevent  illegal 
exactions,  but  to  forbid  the  execution  of  State  laws,  which, 
by  the  act  itself,  are  made  void.  The  district  attorney, 
himself,  seems  to  recognize  the  necessity  of  showing  that 
the  tax  was  levied  by  the  officer  under  the  authority  of  State 
law;  for  he  avers  him  to  have  been  duly  elected  tax  col- 
lector. Nor  does  he  contend  that  if  any  other  person,  not 
a  tax  collector,  had  levied  a  similar  contribution  from  a 
Chinaman,  the  oflfense  would  come  within  the  provisions  'of 
the  act  of  congress. 

It  would  seem,  necessiirily,  to  follow,  that  the  person /row 
wliom,  the  tax  was  exacted  must  have  been  a  person  from 
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whom,  under  the  provisions  of  tile  8tate  law,  the  officer  was 
authorized  to  exact  it.  The  statute  requires  that  a  party 
shall  be  subjected  to  a  deprivation  of  right  secured  bj  the 
statute  under  c6lor  of  some  law,  statute,  order  or  castom; 
but  if  this  exaction,  although  made  by  a  tax  collector,  has 
been  levied  upon  a  person  not  within  the  provisions  of  ilie 
State  law,  the  exactfon  cannot  be  said  to  have  been  made 
'*  under  color  of  law,"  any  more  than  a  similar  exaction 
from  a  Chinese  miner,  made  by  a  person  wholly  unauthor- 
ized, and  under  the  pretense  of  being  a  tax  collector. 

Again :  The  constitutionality  of  the  section  of  the  act  of 
congress  in  question  must  be  sustained,  if  at  all,  under  the 
second  clause  of  the  fourteenth  amendment,  which  provides 
that  no  State  shall  deny  to  any  person  the  equal  protection 
of  the  laws;  for  the  first  clause  relates  exclusively  to  the  priv- 
ileges and  immunities  of  citizens  of  the  United  States.  If, 
therefore,  the  person  on  whom  this  tax  was  levied  was  not 
a  foreign  miner  and  not  subject  to  the  tax,  by  the  terms  of 
the  State  law,  he  has  the  same  remedy  for  the  illegal  e^tor- 
tion  as  would  be  possessed  by  any  citizen.  He  has,  there- 
fore,  equally  with  any  other  citizen,  the  protection  of  the 
law.  It  is  only  when,  being  a  foreign  miner,  a  tax  is  levied 
upon  him  as  such,  which  tax  white  citizens  are  not  sub- 
jected to,  that  he  could  be  said  to  be  deprived  of  the  equal 
protection  of  the  law. 

We  are,  therefore,  of  opinion  that  the  indictment  should 
contain  an  averment  that  he  was  a  foreign  miner,  with  such 
other  averments  as  are  necessary  to  bring  him  within  the 
operation  of  the  State  law,  and  subject  him  to  its  provi- 
sions. 

The  demurrer,  on  this  point,  is  sustained. 

On  the  second  point  it  is  also  contended  the  sixteenth  and 
seventeenth  sections  of  the  act  of  1870  are  unconstitutional 
and  in  excess  of  the  powers  conferred  upon  congress  by  the 
fourteenth  amendment. 

The  duty  of  declaring  an  act  of  congress  void,  for  uncon- 
stitutionality, is  one  of  the  most  delicate  and  responsible 
which  the  courts  are  called  upon  to  discharge.  It  is  only 
in  the  clearest  cases,  and  in  those  admitting  of  no  other 
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deciBioD,  tlie  Supreme  GoiUrt  of  the  United  States  has  de- 
clared laws  of  coDgress  to  be  unconstitutional.  It  is  said 
by  Mr.  Justice  Swayne,  in  a  recent  case,  that  only  three 
instances  of  the  kind  occurred  since  the  organization  of  the 
government.  In  some  of  the  States  the  subordinate  courts 
decline  to  pass  upon  the  constitutionality  of  State  laws 
under  State  constitutions,  but  remit  the  question  to  the 
highest  judicial  tribunal  for  its  determination. 

We  see  no  reason  why  the  same  rule  should  not  be  ob- 
served by  the  subordinate  tribunals  of  the  United  States 
courts. 

It  is  further  to  be  considered  that  the  law  in  question  was 
passed  almost  immediately  after  the  adoption  of  the  amend- 
ment, and,  in  the  supposed  exercise  of  the  powers  con- 
ferred by  it,  by  a  congress  to  a  very  large  extent  composed 
of  the  men  who  had  framed  the  amendment,  submitted  it 
to  the  States,  smd  urged  its  adoption.  A  law  passed  by 
them,  in  pursuance  of  the  power  conferred  by  the  amend- 
mend,  may,  therefore,  be  regarded  as  a  legislative  construc- 
tion and  interpretation  of  its  provisions;  and  such  contem- 
poraneous legislative  interpretations  have  been  always 
considered  to  afford  much  light  as  to  the  intention  of  the 
fathers  in  framing  the  original  Coustitution,  and  as  guides 
to  courts  in  the  interpretations  of  its  provisions. 

For  these  reasons,  even  if  our  opinion  were  less  clear  as 
to  the  constitutionality  of  this  law,  we  should  feel  it  our 
duty  to  sustain  the  law,  and  to  remit  the  question  to  the 
Supreme  Court  for  final  determination. 


Robert  S.  Bartlett  et  al.  v.  Henry  Rogers  et  al. 

CiBCXTiT  Court,  District  of  California. 

June  8,  1874. 

1.  Will— Foreign  Probate.— The  probate  of  a  will  and  issue  of  letters 
testamentary  in  the  State  of  New  York,  do  not  authorize  the  executors 
to  maintain  actions  for  the  collection  of  assets  of  the  estate  of  the  de- 
ceased in  the  State  of  California. 
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2.  Objection— When  TAKENS-The  objection  may  be  taken  at  the  hear- 

ing, where  it  does  not  appear  on  the  face  of  the  complaint  where  letters 
are  Issued,  and  issue  has  been  joined  on  the  allegation  of  the  complaint 
that  letters  testamentary  have  been  duly  issued  to  the  plaintiifs. 

3.  Limitation— Note  Payable  on  Demand.— A  note  payable  on  de- 

mand, whether  with  or  without  interest,  is  immediately  due.  An  action 
may  be  maintained  upon  such  a  note  without  previous  demand,  and  the 
statute  of  limitations  begins  to  run  from  its  date. 

4.  Same. — But  if  there  be  any  exception  in  the  case  of  a  note  bearing 

interest,  a  note  which  does  not  tn  Urms  call  for  interest,  is  not  within 
the  exception. 

5.  Accord  and  Satisfaction. — Where  a  debtor  transfers  specific  property 

to  trust-ees  for  the  use  of  his  creditors,  under  a  mutual  agreement  signed 
by  the  creditors,  whereby  they  accept  the  property  in  full  satisfaction 
and  discharge  of  their  several  demands,  there  is  a  valid  accord  and 
satisfaction. 

6.  Same.— Such  accord  and  satisfaction  held  good  as  against  the  indorsee 

of  a  promissory  note  payable  on  demand,  given  by  the  debtor  to  one  of 
the  parties  to  said  agreement,  who  held  no  other  demand  against  the 
debtor,  where  it  did  not  appear  that  the  transfer  of  said  note  was  made 
before  the  date  of  said  accord  and  satisfaction. 

Before  Sawyer,  Circuit  Judge. 
Earl  Bartlett,  for  plaintiffs. 
Campbell,  Fox  &  Campbell,  for  defendants. 

Sawyeb,  Circuit  Judge.  The  will  of  Bartlett  was  admitted 
to  probate,  and  letters  testamentary  thereunder  issued  to 
plaintiffs  by  the  surrogate's  court  in  the  county  of  i^foome, 
State  of  New  York.  The  will  has  never  been  admitted  to 
probate,  nor  have  letters  testamentary  ever  been  issued  to 
'  plaintiffs  in  the  State  of  California.  It  is  well  settled  that 
the  probate  of  a  will  and  the  issue  of  letters  testamentary 
in  one  State,  do  not  authorize  the  executors  so  appointed  to 
maintain  an  action  as  such  in  another  State.  {Doolittle  v. 
Leima,  7  John.  Ch.  46;  Morrill  v.  Dickey,  1  John.  Ch.  156; 
WiUiams  v.  Stoors,  6  John.  Ch.  352;  Broum  v.  Brown,  1 
Barb.  Ch.  195;  Vroom  v.  Van  Home,  10  Paige,  536;  Miller  y. 
Thompson,  1  Clif.  127;  Caldwell  v.  Harding,  5  Blatch.  501; 
Kerr  v.  Moon,  9  Wheat.  566;  Armstrong  v.  Lear,  12  Wheat. 
169;  VaugJian  v.  Northrup,  16  Pet.  1.)  It  is  claimed,  how- 
ever, that  the  objection  ought  to  have  been  raised  by  de- 
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miirrer,  and  if  nofc  so  taken,  shotild  have  been  set  up  spe- 
cially in  the  answer,  and  tbe  objection  not  having  been  so 
taken,  it  is  waived.  But  it  does  not  appear  on  the  face  of 
the  complaint  that  the  will  was  proved,  and  the  letters  issued 
by  a  foreign  court,  or  that  there  had  been  no  probate  of  the 
will  in  the  courts  of  California.  The  objection  seems  to  go 
rather  to  the  title  of  the  plaintiffs  to  the  debt  sued  on,  than 
to  their  capacity  to  sue,  (Kerr  v.  Moon,  9  Wheat.  572.)  But 
however  that  may  be,  the  complaint  is  either  wholly  bad, 
as  not  stating  facts  sufficient  to  constitute  a  cause  of  action 
in  their  favor,  or  else  the  allegation  **that  said  will  was 
duly  probated  and  letters  testamentary  duly  issued  to  said 
plaintiffs  upon  said  estate  of  said  Bartlett,"  is  a  sufficient 
allegation  that  the  letters  were  issued  by  the  proper  court  to 
enable  the  plaintiffs  to  maintain  their  action,  in  the  absence 
of  an  objection  by  special  demurrer  specifically  pointing  out 
the  defect.  In  the  former  case,  the  objection  may  be  taken 
at  any  time  under  section  434  of  the  California  Code  of  Pro- 
cedure. In  tbe  latter,  issue  is  taken  upon  the  allegation 
itself  in  the  answer,  and  on  that  issue  it  is  necessary  for 
plaintiffs  to  show  that  they  were  duly  appointed  by  a  court 
competent  to  confer  authority  to  maintain  the  action.  In 
Armstrong  v.  Lear,  12  Wheat.  169,  the  authenticity  of  the  will 
was  admitted,  and  the  question  of  its  effect  submitted  ap- 
parently without  objection,  yet  the  court  refnsed  to  permit 
the  action  to  be  maintained.  So  in  Doolittle  v.  Lewis,  7  John. 
Ch.  50,  the  court  recognize  the  propriety  of  taking  the  ob- 
jection **  at  the  hearing, ^^  and  in  Kerr  v.  Moon,  9  Wheat.  566, 
the  objection  was  taken  for  the  first  time  at  tbe  argument 
on  appeal,  although  the  defect  appeared  on  the  face  of  the 
bill,  and  it  was  argued  by  the  respondent  that  the  objection 
came  too  late.  But  the  Supreme  Court  held  otherwise,  and 
reversed  the  decree.  (Id.  570-72.)  I  think  this  point  well 
taken  by  objection  made  to  the  introduction  of  the  record 
when  offered  in  evidence,  under  the  issue  raised  by  the 
answer. 

The  objection  that  the  action  is  barred  by  the  statute  of 
limitations  is  clearly  fatal. 

The  due  bill  sued  on  was  executed  more  than  twelve  years 
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before  the  death  of  Tompkins,  and  Tompkins  had  been  in 
the  State  continuously,  twelve  years  after  its  execution,  and 
before  his  death. 

The  statute  of  California  provides  that  all  actions  founded 
upon  written  instruments  shall  be  barred  in  four  years,  and 
on  those  executed  out  of  the  State  in  two  years.  That  a 
note  or  bill  payable  on  demand,  whether  with  or  without 
interest,  is  due  immediately;  that  an  action  maybe  brought 
on  it  as  soon  as  it  is  made,  without  previous  demand;  and 
that  the  statute  of  limitations  begins  to  run  from  its  date, 
is  the  law  of  the  State  of  New  York,  where  the  instrument 
in  question  was  made  as  settled  by  its  highest  courts,  there 
can  be  no  doubt.  (Wheeler  v.  Warner ,  47  N.  Y.  520;  Herrick 
V.  Wdverton,  41  N.  Y.  581 ;  Howland  v.  Edmunds^  24  N.  Y. 
308.)  The  law  as  settled  in  California  is  the  same.  {Brum- 
magim  v.  TaOanty  29  Cal.  506;  Bell  v.  Sackett,  38  Cal.  409; 
Zid  V.  Dukes,  12  Cal.  482.)  The  statute  begins  to  run  as  soon 
as  the  action  accrues.  If,  then,  an  action  can  be  main- 
tained upon  a  note  payable  on  demand,  as  soon  as  made, 
without  a  previous  demand,  the  right  of  action  must  neces- 
sarily have  accrued  at  that  time,  and  the  statute  commences 
to  run  at  the  same  point  of  time.  But  the  note  in  suit  does 
not  purport  by  its  terms  to  bear  interest,  and  is,  therefore, 
not  on  its  face  within  the  exception  relied  on,  if  any  such 
there  were.  The  claim  is  therefore  barred,  and  the  execu- 
tors were  forbidden  by  the  statute  to  allow  it.  (Code  Civ. 
Proc.  1499.) 

I  also  think  the  accord  and  satisfaction  shown,  is  a  good 
defense  to  the  action.  Certain  property  was  delivered  to 
trustees  in  satisfaction  of  the  debts  due  the  various  credit- 
ors of  Tompkins,  upon  a  mutual  written  agreement  among 
the  creditors  to  receive  the  property  as  such  and  discharge 
Tompkins.  Among  the  creditors  executing  the  agreement 
was  Denton,  the  payee  of  the  due  bill  sued  on.  Plaintiff's 
theory,  however,  is,  that  the  money  on  the  instrument  in 
suit  was  not  due  till  actual  demand  was  made,  and  that 
Denton  could  not  make  an  agreement  for  accord  and  satis- 
faction, so  as  to  bind  a  holder  who  received  it  before  due, 

without  notice.     But,  as  we  have  seen,  the  instrument  was 
6 
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due  immediatelj  on  its  execution,  and  it  does  not  appear 
^'hen  it  came  to  the  possession  of  Bartlett.  It  is  only  al- 
leged that  it  came  to  the  possession  of  Bartlett  during  his 
lifetime,  and  this  may  have  been  more  than  ten  years  after 
it  became  due.  There  was  no  other  debt  due  from  Tomp- 
kins to  Denton,  and  there  is  nothing  to  show,  either  in  the 
averments  of  the  complaint,  or  in  the  evidence,  that  Bart- 
lett received  the  note  before  the  accord  and  satisfaction. 

If  I  am  right  upon  either  of  the  points  discussed,  there 
must  be  judgment  for  the  defendants,  and  I  think  them  en- 
titled to  judgment  on  all. 

Let  judgment  be  entered  for  defendants  with  costs. 


Theodore  Le  Roy  v.   John  Carroll  et  al. 

CiBcurr  Court,  District  op  Galiformia. 

June  19,  1874. 

1.  Mexican  Grant— Limitation.— The  statute  of  limitations  of  Califor- 
nia does  not  begin  to  run  against  a  confirmed  Mexican  grant,  finally 
located  under  the  act  of  congress  of  1860  (12  Stat.  34),  until  the  patent 
issues. 

Before  Sawyer,  Circuit  Judge. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court* 
Wm.  Mafhews,  for  plaintiff. 

Wm,  H.  Patterson,  for  defendants. 
» 

Sawyer,  Circuit  Judge.  Action  to  recover  a  tract  of  land 
within  the  charter  lines  of  the  city  of  San  Francisco,  as  es- 
tablished by  the  act  of  incorporation  of  1851.  The  plaintiff 
relies  on  a  patent  of  the  United  States  issued  upon  a  con- 
firmed Mexican  grant.  The  defendants  and  their  grantors 
have  been  in  possession  since  January  1,  1855,  claiming 
title  by  possession  under  the  Yan  Ness  ordinance,  the  act 
of  the  legislature  confirming  the  same,  and  the  act  of  con- 
gress of  1864|  ratifying  said  title  under  said  ordinance  and 
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act  of  the  legislature;  and  they  rely  upon  said  possession 
and  acts,  and  the  statute  of  limitations.  The  only  question 
is,  when  did  the  statute  of  limitations  begin  to  run  under 
plaintiff's  title?  The  plaintiff's  grant  was  located  under 
the  act  of  June  14,  1860,  and  the  location  became  final  by 
publication  under  that  act  as  early  as  September,  1861;  but 
the  patent  did  not  issue  till  June  1,  1870.  This  action  was 
commenced  May  5,  1873,  within  five  years  after  the  issue 
of  the  patent,  but  more  tha^  ten  years  after  .the  location 
became  final.  If,  then,  the  statute  began  to  run  from  the 
date  of  the  final  location,  or  from  the  passage  of  the  statute 
of  limitations  of  1863,  the  action  is  barred.  But  if  it  did 
not  begin  to  run  till  the  date  of  the  patent,  the  action  is 
not  barred.  By  the  terms  of  the  statute  of  limitations  of 
1863,  the  action  is  barred,  for  under  its  provisions  it  began 
to  run  without  regard  to  the  final  confirmation  of  the  grant; 
but  in  Monlgomery  v.  Bevans,  1  Sawyer,  681,  J4r.  Justice 
Field  held  that,  it  was  incompetent  for  the  legislature  of 
California  to  pass  an  act  that  would  cut  off  the  right  of  ac- 
tion to  recover  lands  under  a  confirmed  Mexican  grant  after 
final  confirmation,  by  a  statute  of  limitations  commencing 
to  ruti  before  the  title  was  finally  perfected  under  the  acts 
of  congress  relating  to  the  subject — that  as  against  a  per- 
fected title  under  such  grant,  the  "statute  of  limitations 
can  only  begin  to  run  from  the  date  of  the  consummation  of 
the  title;"  and  this  principle  was  affirmed  by  the  Supreme 
Court  at  the  last  term  in  Henshaw  v.  BisseU,  18  Wall.  255.  But 
the  question  still  remains,  what  constitutes  such  a  ''con- 
summation of  the  title"  as  will  set  the  statute  in  motion? 

The  fifth  section  of  the  act  of  1860  (12  Stat.  34),  under 
which  the  grant  in  question  was  located,  provides  that 
"the  plat  and  survey  so  finally  determined  by  publication, 
order,  or  decree,  as  the  case  may  be,  shall  have  the  same 
effect  and  validity  in  law  as  if  a  patent  for  the  land  so  sur- 
vej'ed  had  been  issued  by  the  United  States." 

It  is  insisted  that,  under  this  provision,  the  title  is  per- 
fect from  the  date  when  the  location  becomes  final:  that  the 
grant  has  then  been  irrevocably  attached  to  a  specific  tract 
of  land;   that  the  decree  and  record  of  the  proceedings 
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finally  locating  the*  land  is  complete  record  evidence  of  a 
perfect  title  to  the  specific  tract  embraced  in  the  location 
equal  in  dignity  and  effect  with  the  patent;  that  a  patent  is 
unnecessary,  and  only  affords  another  form  of  record  evi- 
dence of  no  greater  efiicacy;  that  its  issue  is  a  mere  minis- 
terial act,  which  may  be  performed,  or  omitted,  without 
prejudice  to  the  right  or  title  of  the  confirmee;  that  every 
essential  act  has  b^en  performed  by  the  government  in  thus 
perfecting  the  right  of  the  confirmee,  and  furnishing  record 
evidence  of  his  right;  that  the  confirmee  under  the  act  has 
a  legal  title  upon  which  ejectment  or  any  other  action  may 
be  maintained;  that  if  a  patent  was  before  necessary  to  per^ 
feet  the  confirmee's  right,  it  is  now  perfected  by  the  final 
location  under  the  further  act  of  1860,  or  else  the  latter  act 
lias  not  the  same  effect  and  validity  in  law  as  if  a  patent 
had  issued;  that  if  a  patent  would  otherwise  convey  the 
legal  estate,  the  same  is  accomplished  by  the  final  location 
under  this  act,  and,  if  a  patent  would  set  the  statute  of  lim- 
itations in  motion,  then  it  is  set  in  motion  by  such  final 
location,  or  else  the  final  location  under  the  act  does  not 
have  the  same  effect  and  validity  in  law  as  if  a  patent  had 
been  issued,*  and  which  the  statutes  say  it  shall  have.  In 
short,  that,  whatever  be  the  effeot  and  operation  of  the 
patent,  the  final  location  under  the  act  of  1860,  by  the  ex- 
press terms  of  that  act,  has  the  same  operation  and  effect  as 
the  patent  itself;  that  the  Supreme  Court  of  California  has 
given  full  effect  to  this  provision  of  the  act  of  congress  in 
Scale  V.  Ford,  29  Cal.  106;  OVonrieUY.  Dougherty,  32  Cal. 
462;  and  has  held  the  location  under  said  act  to  be  the 
final  confirmation  of  the  grant.  {Mahoney  v.  Van  Winkle,  33 
Cal.  448;  Hubbard y.  Smith,  not  yet  reported;  Bissellv,  Hen- 
shato,  1  Sawyer,  560.)  Such  is  briefiy  the  argument  of  de- 
fendants, and  to  my  mind  it  appears  unanswerable.  I 
adopted  this  view  on  a  former  occasion ;  and  if  there  were 
nothing  else,  I  should  adhere  to  it  now.  But  the  learned 
justice  of  the  Supreme  Court  assigned  to  the  circuit,  in  a 
case  arising  under  the  Sutter  grant,  recently  tried,  expressed 
a  different  opinion,  and  held  that  the  title  was  not  so  far  per- 
fected as  to  set  the  statute  in  motion  until  the  patent  issued. 
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Since  that  time,  the  case  of  Henahaiu  v.  Biasell  has  been  de- 
cided by  the  Supreme  Court  of  the  United  States,  in  which 
the  same  learned  justice  delivered  the  opinion,  and,  although 
he  does  not  use  the  term  patent  in  determining  the  point  of 
time  at  which  the  statute  begins  to  run,  but  says  that  the 
"statute  can  only  begin  to  run  against  the  title  perfected 
under  legislation  of  congress,  from  the  date  of  its  consumma- 
tion," I  have  no  doubt,  from  the  general  language  of  the  de- 
cision, and  the  previous  rulings  of  the  learned  justice,  that 
he  means  by  the  term,  the  "date  of  its  consummation,"  the 
date  of  the  patent.  It  is  said  that  in  that  case  the  action 
was  not  barred  in  any  view,  whether  the  date  of  the  passage 
of  the  statute  of  limitations,  the  date  when  the  location  be- 
came final,  or  the  date  of  the  patent,  be  taken  as  the  point 
of  time,  when  the  statute  begins  to  run,  and  that  the  lan- 
guage of  the  opinion  is,  therefore,  only  a  dictum  of  the 
judge.  The  fact  that  the  court  discussed  and  decided  the 
point  under  the  circumstances  of  the  case,  and  the  well- 
known  circumstances  connected  with  the  question,  in  this 
State,  satisfies  me,  that  it  was  intended  to  deliberately  con- 
sider and  decide  the  point.  I  shall,  therefore,  regard  the 
point  as  settled  by  the  Supreme  Court.  If  it  is  to  be  recon- 
sidered, and,  with  defei*ence,  I  think  it  worthy  a  reconsid- 
eration, I  shall  leave  the  task  to  that  tribunal,  where  it 
properly  belongs.  It  follows  from  this  view  that  the  action 
is  not  barred,  and  that  there  must  be  judgment  for  the 
plaintiff  with  costs,  and  it  is  so  ordered. 


Fisher  v.  Craig. 

Circuit  Court,  District  of  California. 
July  20,  1874. 

1.  iNFRlNaEMENT  OF  COMBINATION.— Where  the  patent  is  for  a  combi- 

nation of  several  distinct  parts,  a  machine  not  embracing  all  the  parts 
that  go  to  make  up  the  combination,  does  not  infringe  the  patent. 

2.  Anticipation. — Where  there  are  two  patented  machines  for  hydraulic 

mining,  each  having  a  supply-pipe  and  a  discharge-pipe  coupled  by  a  hori- 
zontal swivel-joint  in  combination  with  a  nozzle  connected  by  a  joint 
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which  enables  the  operator  to  elevate  or  depress  the  nozzle,  and  the  claim 
is  for  a  combination  of  these  several  parts  for  the  accomplishment  of  the 
same  object,  the  priur  machine  will  be  an  anticipation  of  the  later,  al- 
though the  joint  in  the  latter  is  a  semi-universal  or  knuckle  metallic 
joint,  while  that  in  the  former  is  made  of  india-rubber  or  other  flexible 
material. 
3.  Same— Mechanical  Substitute.— The  metallic  joint  in  the  later  ma- 
chine being  old,  and  it  having  been  long  in  use  for  the  purposes  required 
in  the  machine  in  question,  it  is  but  a  kno^m  mechanical  substitute  in 
the  combination  for  the  flexible  joint  in  the  prior  machine,  and,  for  the 
purposes  <if  the  combination,  must  be  regarded  as  the  same  thing  as 
the  joint  in  the  earlier  combination. 

Before  Sawyer,  Circuit  Judge, 

Bill  in  equity  to  restrain  the  infringement  of  a  patent. 
The  complainant  obtained  a  patent  for  an  'improvement 
in  Hydraulic  Mining  Apparatus,"  No.  110,222,  dated  De- 
cember 20,  1870,  upon  which  there  was  a  reissue.  No.  5193, 
dated  December  17,  1872.  In  his  specifications  he  says: 
**  My  invention  relates  to  an  improved  construction  and  ar- 
rangement of  that  class  of  hydraulic  pipes  and  nozzles 
which  are  used  for  directing  and  delivering -a  stream  or  col- 
umn of  water  against  a  bank  in  hydraulic  mining.  My 
.  improvement  consists  in  such  an  arrangement  of  the  pipe 
and  nozzle  that  the  nozzle  can  have  both  horizontal  and 
vertical  play,  through  the  medium  of  two  moving  water- 
tight joints,  for  the  purpose  of  facing  it  to  any  desired  point 
of  the  compass,  without  shutting  off  the  water  or  stopping 
the  work  of  the  machine.''  Again:  ''Heretofore  this  class 
of  machines  hds  been  made  with  single  joints,  so  that  the 
discharge-pipe  will  command  only  the  half  of  a  circle;  but 
by  using  the  two  joints  I  can  swivel  the  nozzle  around  to  any 
point  of  the  compass,  and  then  command  the  same  amount 
of  circle  with  the  nozzle  as  the  ordinary  ball-and-socket 
joint."  After  describing  his  invention  he  states  his  second 
claim  as  follows:  "What  I  claim,  and  desire  to  secure  by 
letters-patent,  is  *  *  *  2.  The  two  curved  sections, 
A,  B,  connected  by  a  horizontal  swivel-joint,  in  combina- 
tion with  a  nozzle  connected  by  a  semi-universal  joint,  con- 
structed and  arranged  substantially  as  set  forth."  If  there 
was  any  infringement  it  was  of.  this  combination.     The  de- 
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fendauts,  as  one  defense,  set  up  a  prior  patent  to  one  Allen- 
wood,  \iliich  bad  before  been  assigned  to  defendants  and 
was  then  owned  by  tliem,  and  claimed  that,  as  to  the  points 
covered  by  the  claim  in  complainant's  patent,  it  was  an  an- 
ticipation of  complainant's  invention.     AUenwood's  patent 
was  for  **an  improved  method  of  constructing  the  appara- 
tus for  hydraulic  operations  in  mining,  washing  gold-bearing 
dirt,"  etc.,   being  No.  43,468,   dated  July  12,   1864,  upon 
which  there  was  also  a  reissue.  No.  6255,  dated  January  28, 
1873.     The  third  claim  is  as  follows:  *'3.  The  combination 
of  the  two  working-joints  or  couplings,  D  and    B,    with 
the   discharge-pipe  N,    and    a  supply-pipe.  A,  by  means 
of  which  both  the  horizontal  and  vertical  motions  are  ob- 
tained, substantially  as  and  for  the  purposes  set  forth."  The 
two  curved  sections  A  and   B   in   complainant's  machine 
had  two  corresponding  parts,  the  supply-pipe  A,  and  cui*ved 
section  C.  in  Allenwood's  machine,  and  those  parts  in  both 
.  machines  were  connected  by  a  swivel-joint.     They  both  had 
a  nozzle  connected  to  the  corresponding  parts  in  the  twQ 
machines  by  joints  which  enabled  the  operator  to  elevate 
or  depress  the  nozzle  at  will,  while  the  corresponding  hori- 
zontal joints  in  the  two  machines  enabled  him  to  describe 
an  arc  of  a  circle  in  a  horizontal  direction;   but  the  com- 
plainant's joint  coupling  the  nozzle   to   the   pipe   was  a 
metallic  semi-universal  or  knuckle-joint,  while  the  corre- 
sponding joint  in  the  Allenwood  machine  was  a  flexible  joint 
of   india-rubber,  gutta-percha,  or  other  flexible   material. 
Both  were  used  in  the  same  relative  position,  to  accomplish 
the  same  purpose  in  the  same  way — by  elevating  and  de- 
pressing the  nozzle.     No  further  statement  can  be  given 
that  would  be  useful,  without  copies  of  the  drawings  at- 
tached to  the  specifications  of  the  respective  patents. 

Benj.  Morgan^  for  complainant. 
M,  A.  WhecUon,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  bill  in  equity  to  restrain 
the  infringement  of  a  patent.  There  has  been  much  discus- 
sion on  both  sides,  which,  when  we  come  to  examine  the  case 
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closely,  seems  to  be  irrelevant  to  the  issaes.  The  main  ques- 
tion really  is,  as  to  whether  the  plaintiff's  patent  in  certain 
particulars  is  patentable,  or  whether  it  has  been  anticipated 
by  prior  inventions.  It  is  not  always  a  question  of  which  is 
the  better  machine  that  arises  in  a  case  for  the  infringement  of 
a  patent.  The  question,  as  in  this  case,  often  is,  whether  the 
part  of  the  machine  which  is  claimed  to  be  infringed,  as  in 
the  specifications  claimed  and  as  patented,  is  patentable. 

Now,  in  order  to  ascertain  that  fact,  it  is  necessary  to 
scrutinize  the  patent,  scrutinize  the  claim,  and  see  what  it  is 
that  is  claimed  and  patented;  because  the  party  is  confined 
to  the  claim  he  has  made,  and  the  patent  which  is  granted. 

A  general,  cursory  view  of  a  whole  machine  affords  very 
little  aid  in  cases  of  this  kind. 

In  the  case  of  the  Fisher  patent,  what  are  the  claims  made, 
and  what  are  the  points  covered  by  the  patent?  Is  there  an 
infringement  upon  any  of  those  points?  Is  the  patentee  the 
first  inventor  as  to  those  particulars  which  he  claims? 

The  patent  sued  upon  is  a  reissue.  There  was  a  patent 
at  first  issued  in  which  there  was  but  one  claim  presented, 
and  that  claim  is,  substantially,  the  first  in  the  reissued 
patent.  The  reissued  patent  covers  three  claims.  The 
plaintiff  must  have  had  a  patentable  improvement  in  each 
one  of  those  three  particulars  in  order  to  be  entitled  to  pro- 
tection, as  to  each,  and  there  must  have  been  an  infringe- 
ment of  one  or  the  other,  or  all  of  those  particulars,  to 
entitle  him  to  relief  in  this  case.  His  first  claim,  which  is 
substantially  the  same  as  in  his  first  patent,  is  *'  the  swivel- 
joint,  nozzle  and  pipes.  A,  B,  D,  E,  combined,  as  described, 
with  the  lever  F  working  through  slotted  posts  /,  strap  i, 
lever  c,  and  pawl  and  ratchety,  k,  for  the  purpose  specified." 
The  first  claim  is  a  combination  of  all  these  elements,  these 
various  parts  working  together  in  that  form.  There  can  be 
no  pretense  that  there  is  any  infringement  of  that  claim,  be- 
cause there  is  not  a  combination  of  all  of  those  parts  found 
anywhere  in  the  defendant's  machine.  And  there  must  be 
the  use  of  the  entire  combination,  a  combination  of  all  the 
parts,  in  order  to  constitute  an  infringement.  That  this  is 
the  settled  law,  there  can  be  no  doubt.     {CaHer  v.  Bakery  1 
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Sawyer,  512;  Coolidge  v.  McCone,  2  Id.  571,  and  cases  cited; 
Gould  V.  Bees,  15  Wall.  194. )  Now,  all  of  these  parts  com- 
bined together  are  not  found  in  the  defendant's  machine.  Sev- 
eral of  them  are  entirely  omitted.  There  can  be  no  pretense, 
therefore,  that  this  claim  is.  infringed,  and  I  am  not  aware 
that  it  is  so  contended  by  complainant's  counsel.  In  fact, 
counsel  have  not  been  very  specific  in  pointing  out  in  their 
briefs  or  in  the  oral  argument,  the  precise  claims  the  in- 
fringement of  which  they  suppose  has  been  established. 

At  the  argument,  I  desired  counsel  to  point  out  the  spe- 
cific claim  infringed,  and  in  what  particulars  they  claimed 
that  there  had  been  an  infringement.  The  argument  has 
been  very  general  on  that  side,  and  confined  generally  to 
the  machine  as  a  whole.  I  am  not  aware  that  they  insist 
that  this  specific  claim  has  been  infringed.  If  they  do,  it 
is  certainly  very  clear  that  such  claim  is  without  foundation. 

The  third  claim  is,  **The  levers  C  and  F,  in  combination 
with  section  B  and  nozzle  E,  substantially  as  set  forth."  I 
am  not  aware  that  that  particular  claim  is  supposed  to  be 
infringed.  It  certainly  is  not,  because  that  combination  is 
not  found  in  the  defendant's  machine,  and  it  is  a  claim  for 
a  combination,  and  the  combination  is  not  there.  There 
can  be  no  possible  pretense,  therefore,  that  that  claim  is 
infringed.  That  disposes  of  two  out  of  the  three  claims. 
There  are  but  three  in  this  patent.  There  was  but  one  in 
the  original  patent,  the  first  claim  in  the  reissue  being  sub- 
stantially the  same  as  that  in  the  original  patent,  and  in  the 
new  or  reissued  patent  the  additional  claims  have  been 
added. 

Then,  if  there  is  any  infringement  at  all,  it  must  be 
of  the  second  claim,  and  that  claim  is,  ''The  two  curved 
sections  A,  B,  connected  by  a  horizontal  swivel-joint,  in 
combination  with  a  nozzle,  connected  by  a  semi-universal 
joint,  constructed  and  arranged  substantially  as  set  forth." 
That,  then,  is  the  combination.  If  there  be  any  in- 
fringement of  the  patent,  it  is  the  infringement  of  that 
claim,  and  it  is  only  necessary  to  examine  that  claim  for 
the  purpose  of  determining  whether  there  is  any  feature  of 
the  machine  covered  by  the  claim  that  is  properly  patented, 
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in  yiew  of  all  the  facts,  and   whether  there  has  been  an 
infringement  of  that  feature  of  the  machine. 

It  is  not  claimed  that  this  ball-and-socket  joint  in  defend- 
ant's machine,  or  this  knuckle  or  semi-cjlindrical  joint  in 
complainant's,  or  that  this  swivel- joint  in  both,  is  new  [illus- 
trating by  the  models].  It  is  not  claimed  that  any  one  of 
these  parts  is  new.  The  claim  is,  that  this  coinbincUion  is 
new.  If  the  combination  which  is  embraced  in  this  claim 
is  not  new,  then  the  complainant  is  not  entitled  to  a  patent 
for  that  feature  of  the  machine. 

The  defendants  have  set  up  in  their  answer  that  there  has 
been  an  anticipation  of  this  part  of  the  plaintiff's  machine, 
and  among  others,  that  the  Allenwood  machine  is  an  antici- 
pation. I  would  say,  with  reference  to  this  joint  in  defend- 
ant's machine  [showing],  that  it  appears  from  the  evidence 
to  have  been  frequently  used,  prior  to  the  issue  of  com- 
plainant's patent.  This,  in  complainant's  machine,  is  not  a 
ball-and-socket  joint.  It  is  frequently  called  a  knuckle-joint, 
and  a  semi>cylindrical  joint:  that  is,  instead  of  a  ball  and 
socket  there  is  a  section  of  a  cvlinder.  A  ball-and-socket 
joint  has  been  frequently  used  in  hydraulic  mining  machines. 
There  are  several  prior  patents  in  which  it  will  be  found. 
So  the  swivel-joints  have  been  used  in  various  forms  before; 
that  is  manifest. 

But  this  is  not  a  claim  for  the  use  of  any  one  of  those 
alone,  but  for  the  combination.  It  is  claimed  that  this 
Allenwood's  machine  is  an  anticipation  of  this  particular 
combination.  It  is  not  claimed  that  it  is  in  the  same  form 
precisely.  Now,  in  this  Allenwood  machine  is  found  this 
section  here  which  corresponds  to  that  section  in  complain- 
ant's machine;  what  Mr.  Fisher  calls  the  curved  section  A. 
That  curved  section  is  found  in  the  Allenwood  machine. 
This  is  the  curved  section  B,  as  Mr.  Fisher  calls  it  in  his 
machine,  and  this  curved  section,  corresponding  to  curved 
section  B,  is  found  in  this  Allenwood  machine. 

The  swivel-joint  is  here  in  Fisher's  machine;  the  swivel- 
joint  is  here  in  the  Allenwood,  a  prior  machine.  There  are 
those  three  parts,  then,  which  enter  into  Mr.  Fisher's  com- 
bination,   found    in  this   Allenwood   machine    [showing]. 
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There  is  tbe  nozzle  in  complainant's  machine,  and  here  is  the 
nozzle  in  the  other  machine.  Thei^e  is  a  joint  in  the  one,  and 
here  is  a  corresponding  joint  in  tbe  other  machine^  connect- 
ing the  nozzle  with  the  other  parts  of  the  machine;  of  course 
a  different  kind  of  joint,  nevertheless  a  flexible  joint.  This 
nozzle,  with  this  section  coupled  with  some  flexible  mate- 
rial, snch  as  india-rubber  or  canvas,  or  some  such  flexible 
substance  which  joins  the  two  together,  and  which  forms  a 
joint  so  that  the  pipe  with  the  nozzle  can  be  operated  verti- 
cally by  elevating  or  depressing  it. 

This  [showing]  is  called  the  Allenwood  machine.  It  is 
prior  in  point  of  time,  and  it  is  owned  by  the  defendants. 
Now,  the  Allenwood  patent  has  four  different  claims,  and  it 
is  an  anticipation  of  the  other  in  several  particulars.  First, 
there  is  ''the  combination  of  a  discharge-pipe,  provided 
with  guides  or  diaphragms,  and  the  elbow  0,  connected  by  a 
working-joint  with  the  supply-pipe  A,  substantially  as  and 
for  the  purposes  above  speciiied."  The  second  claim  in  the 
Allenwood  patent  is  "the  combination  of  two  elbows,  C  and 
A,  with  the  swiveling  joint  D."  That,  then,  is  precisely 
the  same  as  the  sections  A  and  B  in  combination  with  the 
swivel-joint,  in  complainant's  patent,  and  this  combination 
is  found  in  both  machines^  and  if  this  combination  de- 
scribed in  Allenwood's  second  claim  was  patentable,  that 
same  combination  in  complainant's  later  machine,  of  course, 
must  be  an  infringement  upon  it.  Those  are  both  swivel- 
joints,  although  of  different  construction.  The  third  claim 
in  the  Allenwood  is  ''the  combination  of  the  two  working- 
joints,  or  couplings,  D  and  B,  with  the  discharge-pipe  N, 
and  supply-pipe  A,  by  means  of  which  both  horizontal  and 
vertical  motions  are  obtained,  substantially  as  and  for  the 
purposes  specified."  Then  fourthly,  he  claims  the  combi- 
nations of  all  the  parts  constituting  a  new  and  improved 
machine. 

Conceding  this  [showing],  in  the  Allenwood  machine 
to  be  a  joint,  it  is  only  a  different  one  from  this  in  the 
Fisher  machine;  and  Alleuwood's  third  claim  covers  pre- 
cisely the  same  parts  and  same  combination  of  parts  as 
are  covered  by  Fisher's  second  claim,  the  only  difference 
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being  iu  the  material  and  the  construction  of  the  joints. 
This  I  will  show  by  reading  from  the  specifications  in  Mr. 
Fisher's  patent: 

''My  improvement  consists  in  sach  an  arrangement   of 
the  pipe  and  nozzle  that  the  nozzle  can  have  both  horizon- 
tal and  vertical  play  through  the  medium  of  two  moving 
water-tight  joints,    for   the  purpose   of  facing  it  to   any 
desired  point  of  the  compass,  without  shutting  off  the  water 
or  stopping  the  work  of  the  machine."    That  is  precisely 
what  this  Allenwood  machine  does.     It  has  two  working- 
joints,  one  by  which  you   obtain  this  horizontal   motion, 
and  the  other  a  perpendicular  or  vertical  motion.     Now, 
Mr.  Fisher  says:  ''Heretofore  this  class  of  machines  has 
been  made  with   single  joints,  so  that  the  discharge  pipe 
will  command  only  the  half  of  a  circle,  but   by  using  the 
two  joints  I  can  swivel  the  nozzle  around  to  any  point  of 
the  compass,  and  then  command  the  same  amount  of  circle 
with  the  nozzle  as  the  ordinary  ball-aud'Sockel  joinV    He 
thus  recognizes  the  fact  that  the  ordinary  ball-and-socket 
joint  was  in  use  for  that  purpose.     Hy  using  this  swivel- 
joint  in  combination  with  the  curved  sections,  A,  B  [show- 
ing], he  can  get  the  horizontal  motion,  and  by  the  other 
joint  he  can  command  the  same  arc  of  the  circle  vertically 
that  he  could  with  the  ordinary  ball-and-socket  joint.     Then 
he  says:    "I  am  aware  that  a  discharge  nozzle  has  been 
heretofore  used  by  Jenkins  W.  Bichards,  of  Michigan  Bluffs, 
California,  in  which  two  joints  were  made  for  the  purpose 
of  throwing  the  stream  in  a  circle,  but  his  nozzle  proved  to 
be  a  failure  when  subjected  to  the  practical  test  of  hydraulic 
mining." 

There  is,  then,  this  other  machine  (Richards),  prior  also 
in.  date  to  his,  but  the  joints  in  that  are  both  swivel- 
joints,  and  that,  the  testimony  tended  to  show,  did  not 
prove  a  success;  but  I  read  this  claim  here  to  show  what 
his  idea  is,  with  a  view  to  explaining  his  combination. 
That  before  that  time  machines  were  made  with  one  joint, 
so  that  the  discharge-pipe  would  command  only  half  of  a 
circle  in  one  direction,  but  by  using  two  joints  he  could 
"swivel  the  nozzle  round  to  any  point  of  the  compass,  and 
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then  command  the  same  amounfc  of  circle  with  the  nozzle 
as  the  ordinary  ball-and-socket  joint."  Then  in  view  of 
that,  his  second  claim  comes  in:  *' The  two  curved  sections, 
A,  B," — here  they  are  in.  these  two  (AUenwood's  and 
Fisher's)  machines, — **  connected  by  a  horizontal  swivel- 
joint,  in  combination  with  a  nozzle;" — there  [showing]  they 
are  in  both  machines — so  far  they  are  identical; — ** con- 
nected by  a  semi-universal  joint,"  which  is  there  [showing]; 
this  in  the  Allenwood  [showing],  is  a  joint  also,  which  is  in 
the  same  relative  position  and  answers  the  same  purpose; — 
'^  constructed  and  arranged  substantially  as  set  forth." 
Now,  then,  all  the  elements, — these  two  sections,  and  these 
two  joints,  and  the  pipe, — are  the  same  in  both;  all  of  those 
are  combined  in  the  two  machines.  They  are  arranged 
together  relatively,  in  precisely  the  same  places,  and  for 
the  accomplishment  of  the  same  purposes,  in  substantially 
the  same  mode.  This  joint  in  Fisher's  machine  [showing] 
is  simply  a  known  mechanical  substitute  for  that  one  in  the 
Allenwood  machine.  It  may  be  a  better  joint,  and  this 
doubtless  is  a  better  machine,  and  possibly  in  that  respect 
may  be  patentable.  I  am  not  prepared,  and  it  is  not  neces- 
sary now,  to  say  whether  it  is  or  not;  but  you  have  ajl  of 
the  elements  in  the  two  machines,  and  combined  in  the 
same  way  and  for  the  same  purpose,  and  the  latter  must, 
in  this  combination,  be  an  infringement  of  the  first;  and  if 
there  is  anything  patentable  in  this  (Fisher's  machine)  ijiat 
does  not  exist  in  this  (Allenwood's)  in  that  combination,  it 
is  in  the  construction  of  this  joint;  because  this  [showing 
Fisher's]  is  a  differently  coustracted  joint  from  that  (Allen- 
wood's);  that,  if  anything,  is  the  only  patentable  thing  in  it. 
If  you  leave  out  of  Fisher's  claim  the  words  "constructed 
and" — ^you  have  the  same  thing  in  both  machines  substan- 
tially: "The  two  curved  sections.  A,  B,  connected  by  a 
horizontal  swivel-joint,  in  combination  with  a  no^le,  con- 
nected by  a  semi-universal  joint,  arranged  substantially  as 
set  forth."    The  ionstruction  of  the  joint  is  not  claimed. 

Now,  the  idea  expressed  in  Fisher's  claim  is  to  make  a  com- 
bination of  the  tivo  joints  insleculofone,  with  the  supply  pipe 
and  the  nozzle,  and  that  is  precisely  the  same  as  the  idea  ex- 
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pressed  in  AUenwood's  third  claim,  and  found  embodied  in 
his  machine,  and  if  there  is  any  difference  between  the  two 
claims,  it  is  only  in  the  mode  of  construction  and  in  the  mate- 
rial of  the  joints.  But  the  idea  of  both  claims  is  to  have  these 
five  elements  or  parts  combined.  This  machine,  claimed 
to  be  an  infringement  [referring  to  defendants],  has  sub- 
stantially the  same  combination  of  similar  parts  as  the 
other  two  complainant's  and  Allenwood's  [showing].  Here 
is  the  section  which  corresponds  to  this,  and  this  to  this. 
Here  is  the  joint  which  corresponds  to  these  two  joints  in 
the  Fisher  and  AUenwood  machines.*  Here  is  this  part 
which  corresponds  to  this  portion.  Here  is  a  ball-and- 
socket  joint  instead  of  the  semi-cylinder  joint  in  complain- 
ant's machine,  or  instead  of  the  flexible  joint  in  Allenwood's. 
Now,  then,  if  there  is  anything  in  Fisher's  combination 
which  is  entitled  to  a  patent  over  that  (Allenwood's),  it  is 
because  Fisher  has  substituted  a  better  joint  before  known. 
It  depends  merely  upon  a  different  construction  and  ma- 
terial. In  other  words,  a  known  mechanical  substitute  has 
been  used  in  his  machine  in  the  place  of  one  of  the  parts  in 
Allenwood's,  which,  performs  the  service  better.  But  when 
we  come  to  that,  the  defendants  also  constructed  this  joint 
[showing  the  infringing  machine]  differently  from  that  of 
either  Fisher's  or  Allenwood's.  So  that  we  have  the  same 
elements,  the  same  parts  and  things  combined,  and  the  only 
difference  is  in  the  form  or  construction  of  one  of  the  com- 
mon parts  used  in  the  combination. 

This,  in  the  complainant's  machine  is  a  plain  known 
mechanical  substitute  for  that  in  the  AUenwood  machine, 
that  is  all,  though  it  is  differently  constructed.  If  there  is 
anything  in  that  claim  that  can  be  patented,  it  is  the  form 
or  construction  of  the  joint,  and  this,  defendant's  joint 
[showing],  does  not  contain  that  form  or  construction,  but 
is  only  another  well-known  mechanical  substitute  for  Allen- 
wood's joint — a  different  known  substitute  for  the  same 
thing  from  that  employed  by  complainai^t.  It  seems  clear 
to  me,  when  we  come  to  analyze  and  compare  the  claims  of 
the  patents  relative  to  these  several  machines,  that  the  idea 
of  the  combination  of  the  two  last,  complainant's  and  de- 
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fendant's,  is  embraced  in  the  prior  one  of  AUenwood;  and 
if  there  is  any  difference,  it  is  in  the  form  and  constrnction 
of  this  joint;  and  if  that  is  patentable,  it  is  not  embraced 
in  the  defendant's  [the  infringing]  machine,  because  this  is 
in  a  different  form,  differently  consti*ucted.    In  that  respect, 
both  of  these  joints  in  complainant's  and  defendant's  ma- 
chines are  really  but  substitutes  for  this  in  Allenwood's. 
Defendant's  is  but  a  different  known  substitute  from  com- 
plainant's for  that  in  Allenwood's  machine.     This,  in  de- 
fendant's, may  be  better  or  worse  than  that  in  complainant's, 
but  it  is  only  another  known  substitute  for  the  same  part,  in 
Allenwood's  machine. '  There  may  be  an  infringement  by 
either  upon  that  of  AUenwood,  and  still  be  a  better  machine, 
or  it  may  be  a  worse  machine.     It  may  be  conceded,  for  the 
purpose  of  this  decision,  that  Fisher  used  the  same  combin- 
ation as  AUenwood,  and  that  it  may  yet  have  a  patentable 
element  in  it;  but  if  there  is  a  patentable  element  in  this 
combination,  it  is  in  the  form  and  construction,  by  substi- 
tuting a  better  known  joint  than  this  one  of  Allenwood's; 
but  if  so,  that  particular  construction  is  not  found  in  the 
defendant's  implement.      The  AUenwood  patent  is  owned 
by  defendants,  and  is  the  first  machine  embracing  the  com- 
bination of  the  several  parts.     This,  then,  in  my  judgment, 
is  a  protection  to  the  defendants  in  their  use  of  this  com- 
bination, in  the  form  adopted  by  them. 

My  conclusion  is,  that  the  second  claim  in  complainant's 
patent  is  the  combination  of  these  five  elements,  before 
mentioned,  and  that  this  combination  is  substantially  in  the 
AUenwood  machine,  the  Fisher  machine,  and  the  Craig 
machine.  Those  five  elements  are  in  all,  this  Allenwood's 
being  an  anticipation  of  the  complainant's  machine.  The 
latter  in  this  particular  is  not  a  different  niachine,  unless 
that  difference  consists  in  the  construction  of  one  of  these 
parts.  The  patentability  of  it,  if  any  exists,  consists  in 
that  change  in  the  construction  of  that  joint.  If  that  con- 
struction is  the  only  thing  patented,  then  this  joint  in  de- 
fendant's machine  has  a  different  construction,  although 
this  joint  is  a  known  substitute  for  those  in  both  the  other 
machines  [showing]. 
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My  judgment  is  that  this  AUenwood's  invention  is  an 
anticipation  of  this  machine,  so  far  as  this  combination 
and  claim  is  concerned,  other  than  the  form  of  construction, 
and  protects  the  defendants  in  the  use  of  this,  which  is  of  a 
different  construction.  If  I  am  right  in  this,  and  that  is 
the  conclusion  I  have  reached,  after  careful  and  thorough 
investigation  of  this  case,  there  must  be  a  decree  for  the 
defendants. 

Those  other  combinations,  covered  by  Fisher's  patent, 
may  still  make  the  plaintiff's  a  valuable  invention,  and  it 
may  be  patentable  in  those  particulars;  but  I  d6  not  think 
the  defendant's  machine  an  infringement  pf  any  patentable 
portion  of  that  machine  that  is  covered  by  any  claim  in  the 
patent  and  specifications. 

Decree  for  defendants,  with  costs. 


The  Hermine, 

District  Court,  District  of  Oreoon. 
August  18,  1874. 

1.  Description  of  Voyage. — Under  the  merchant  shipping  act  of  Eng- 

land of  1873,  the  shipping  articles  need  only  specify  the  maximum 
duration  of  the  engagement  of  a  seaman,  and  the  places  or  parts  of  the 
world  to  which  it  does  not  extend:  JIeld,ih&t  a  specification  of  the 
places  to  which  the  voyage  or  .engagement  might  extend,  was  an  implied 
agreement  that  it  was  not  to  extend  to  any  other,  and  therefore  a  suffi- 
cient compliance  with  the  act. 

2.  Suit /FOR  Wages  against  Foreign  Ship.— A  Court  of  Admiralty 

will  not  decline  jurisdiction  of  a  suit  by  foreign  seamen  against  a  for- 
eign vessel  to  recover  wages,  where  it  appears  that  the  voyage  has  been 
completed  or*  broken  up,  or  the  seamen  have  been  discharged  by  the 
wrongful  act  of  the  master. 

3.  Same  Subject. — Sembley  that  the  court  will  not  decline  jurisdiction 

where  it  appears  the  seamen  have  been  discharged  with  their  own  con- 
sent before  the  expiration  of  the  voyage,  without  the  payment  of 
wages  already  earned,  or  any  agreement  or  understanding  concerning 
them. 

4.  Desertion. — A  seaman  is  bound  to  stay  by  the  vessel  according  to  his 

agreement,  whether  the  master  takes  any  means  to  compel  him  to  do  so 
or  not,  and  therefore  where  seamen  leave  a  vessel  before  the  completion 
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of  the  voyage,  although  with  the  knowledge  of  the  master,  and  upon 
his  promise  that  they  shall  not  be  arrested  therefor,  but  without  his 
consent,  they  are  guilty  of  desertion. 

5.  Contracts  with  Seamen. — Contracts  with  seamen,  upon  a  discharge 

before  completion  of  voyage,  concerning  wages  already  earned,  will  be 
set  afdde  or  disregarded  by  Courts  of  Admiralty  if  inequitable. 

6.  Quantum  Mekuit. — Quantum  meruit,  what  seaman  entitled  to  on. 

Before  Deady,  District  Judge. 
The  facts  appear  in  the  opinion  of  the  court. 
Addison  C>  Gfibbs  and  Ellis  Hughes^  for  libellants. 
n^lliam  H,  Effinger,  for  claimants. 

Deadt,  J.  Peter  Whelan  and  five  others  bring  this  suit 
against  the  British  bark  HeiTnive  to  recover  the  sum  of 
$489.98  alleged  to  be  due  them  as  wages  for  services  as 
seamen  on  said  bark,  on  a  voyage  from  Liverpool  to  this  port. 

The  libellants  shipped  on  the  Hermine  at  Liverpool  on 
January  21,  1874,  as  ordinary  seamen,  **on  a  voyage  from 
Liverpool  to  Portland  (Oregon),  and  any  ports  and  places 
in  the  Pacific,  Indian  and  Atlautic  oceans,  China  and  East- 
em  seas;  thence  to  a  port  for  orders  and  the  continent  of 
Europe  (if  required),  and  back  to  a  final  port  of  discharge 
in  the  United  Kingdom:  term  not  to  exceed  three  years;" 
at  the  monthly  wages  of  3  pounds  5  shillings. 

It  is  alleged  in  tlie  libel,  that  the  libellants,  during  the 
voyage,  were  **fed  upon  very  poor  food,  of  such  poor  quality 
as  to  endanger  their  health  and  render  them  liable  to  scurvy 
and  other  sickness,"  and  that  therefore  they  asked  for  their 
discharge  at  this  port,  "unless  they  could  be  better  treated 
and  fed,"and  that  thereupon  the  master  discharged  them,  but 
refused  to  pay  them  their  wages. 

The  answer  of  the  claimants,  G.  H.  Fletcher  &  Co.,  of 
Liverpool,  denies  that  the  libellants  were  poorly  fed  or 
otherwise  improperly  treated  on  the  voyage,  or  that  they 
left  the  vessel  on  that  account,  or  that  the  master  dis- 
charged them*,  and  avers  that  the  libellants  deserted  the 
vessel  and  thereby  forfeited  their  wages. 

The  Hei^mine  arrived  at  this  port  on  August  5,  and  a  few 
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days  afterwards  the  libellaDts  asked  the  master — Alfred  H. 
Hiscock — for  their  discliarge.  He  replied  that  he  was  will- 
ing to  discharge  them  if  they  would  forfeit  the  wages 
earned,  as  he  would  have  to  pay  double  or  more  wages  for 
seamen  in  this  port,  to  take  their  place.  Boberts  wanted 
$15  but  finally  agreed  to  take  $5.  Bogers  agreed  to  the  same 
terms;  and  the  others  said  they  would  forfeit  their  wages  if 
the  master  would  give  them  a  legal  discharge. 

On  the  following  day,  Monday,  August  10,  the  libellants, 
by  the  direction  of  the  master,  met  him  at  the  British  con- 
sul's office.  The  matter  was  then  stated  to  the  consul,  who 
declined  to  discharge  the  men  unless  th^y  were  paid  in  full. 
This  the  master  declined  to  do,  and  the  consul  directed  the 
men  to  return  on  board.  Some  conversation  then  ensued 
between  the  master  and  the  men,  the  latter  being  still  anx- 
ious to  leave  the  vessel,  the  result  of  which  was,  that  the 
former  promised  if  the  libellants  left,  he  would  not  arrest 
them.  Thereupon  the  libellants  returned  to  the  vessel,  and 
after  some  hours  the  master  followed.  The  result  was  that 
the  master  paid  the  men  from  $3  to  $4  apiece,  except  Bob- 
erts, to  whom  he  paid  $8,  when  they  took  their  effects  and 
quietly  went  ashore  on  the  same  day.  In  addition  to  these 
sums  they  had  each  received  a  month's  wages  in  advance, 
and  $6  from  the  slop-chest  on  the  voyage. 

The  master  did  not  expressly  assent  to  the  libellants' 
quitting  the  ship,  but  he  had  good  reason  to  believe  they 
would  do  so,  and  took  no  means  to  prevent  it.  In  fact,  the 
money  paid  libellants  was  given  to  and  received  by  them 
with  the  tacit  understanding  that  if  they  were  allowed  to 
clear  out  without  being  troubled  or  arrested,  they  would 
make  no  further  claim  against  the  vessel. 

The  libellants  had  no  cause  to  complain  of  their  treat- 
ment on  the  voyage.  On  the  trial  they  testified  that  the 
beef  and  bread  were  bad,  but  the  weight  of  evidence  is  that 
both  were  as  good  as  is  usually  furnished  at  the  port  of  Liver- 
pool. They  were  otherwise  very  well  supplied  and  cared 
for,  and  were  in  good  health  during  the  whole  of  the  long 
voyage.  Neither  did  they  complain  of  bad  food  or  ill 
treatment  of  any  kind  to  the  British  consul,  although  they  had 
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ample  opportunity  to  do  so,  if  they  desired;  nor  did  they 
leave  the  vessel  on  that  account,  but  so  far  as  appears,  for 
the  purpose  of  bettering  their  condition  in  a  pecuniary 
point  of  view.  The  wages  out  of  this  port  average  $40  per 
month — more  than  twice  the  rate  at  which  they  were 
engnged  to  serve  on  board  the  Hei'mine  for  the  next  t,wo  and 
a  half  years*. 

It  is  admitted  that  the  answer  correctly  describes  the 
voyage  set  out  in  the  shipping  articles,  but  the  libellants 
maintain  that  the  description  of  the  voyage  beyond  this 
port  is  so  vague  and  uncertain  as  to  render  the  contract  so 
far  void,  and  therefore  the  libellants  are  entitled  to  their 
discharge  and  wages  here,  as  being  the  legal  end  of  the 
voyage. 

The  conii*act  having  been  made  in  a  British  port  for  ser- 
vice on  a  British  vessel,  its  validity  must  depend  upon  the 
law  of  that  country.  This  is  the  general  rule  of  law,  and 
it  is  particularly  applicable  to  cases  like  this  in  the  admi- 
ralty courts,  which  ''are  in  some  sense  international  courts 
charged  with  the  duty  of  declaring  the  l(^w  applicable  to 
ships."  {The  Acme,  2  Ben.  386;  The  Jerusalem,  2  Gal.  198; 
The  Infanta,  1  Abb.  Ad.  K.  267.) 

Section  149  of  the  English  merchant  shipping  act,  1854, 
provides  that  the  shipping  articles  shall,  among  other  things^ 
contain  the  following:  ''The  nature  and,  as  far  as  practica- 
ble, the  duration  of  the  intended  voyage  or  engagement." 

The  merchant  shipping  act,  1873,  amends  this  section, 
so  that  the  agreement,  "instead  of  stating  the  nature  and 
duration  of  the  intended  voyage  or  engagement,"  may 
"  state  the  maximum  period  of  the  voyage  or  engagement, 
and  the  places  or  parts  of  the  world  (if  any)  to  which  the 
voyage  or  engagement  is  not  to  extend." 

No  English  authorities  have  been  cited  upon  the  con- 
struction of  this  provision,  but  I  think  that  under  the  act 
of  1873,  if  not  the  one  of  1854,  the  description  of  the  voy- 
age is  sufficient.  The  maximum  duration  of  the  engagement 
is  fixed  at  three  years,  and  although  the  articles  do  not 
expressly  "state  the  places,  or  parts  of  the  world"  to  which 
it  is  not  to  extend,  I  think  they  do  so  sufficiently  when  they 
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mention  "the  places,  etc.,"  to  which  it  may  extend.  By  a 
necessary  implication  all  other  ''places  or  parts  of  the 
world"  than  those  mentioned  are  excluded  from  the  engage- 
ment— it  does  not  extend  to  them. 

Upon  this  point  counsel  for  libellants  cite  Snoto  v.  Wope^ 
2  Curtis,  301,  in  which  the  agreement  was  held  void,  be- 
cause the  articles  only  described  the  voyage  as  being  **  from 
the  port  of  Boston  to  Valparaiso,  and  other  ports  in  the 
Pacific  ocean,  at  and  from  thence  home,  direct,  or  via  ports 
in  the  East  Indies  or  Europe,"  without  any  limitation  upon 
the  time  to  be  occupied  in  making  such  voyage.  The  court 
held  that  the  agreement  was  void  because  it  did  not  comply 
with  the  act  which  required  that  the  agreement  should  de- 
clare **  the  voyage  or  voyages,  term  or  terms  of  time,"  for 
which  the  seamen  may  have  shipped.  But  in  the  case  at 
bar,  the  duration  of  the  engagement  is  limited,  and  it  is  to 
be  inferred  from  the  opinion  of  the  court  in  Snow  v.  Wope, 
that  if  there  had  been  a  like  limitation  in  that  case  the 
court  would  have  held  the  agreement  valid  notwithstanding 
no  definite  or  specific  voyage  was  described  in  it. 

On  the  part  of  the  claimant  it  is  objected  that  this  being 
a  suit  for  wages  earned  by  foreign  seamen  on  board  a  for- 
eign vessel,  the  court  ought  to  decline  the  jurisdiction  and 
remit  the  libellants  to  the  tribunals  of  their  own  countiy. 
Upon  this  point  counsel  cites:  The  Napoleon,  01c.  208;  Gra- 
ham V.  Hoskins,  Id.  224;  Davis  v.  Leslie,  1  Abb.  131;  T?ie 
Infanta,  Id.  268;  Bucket  v.  Klorkgefer^  Id.  405. 

The  rule  established  by  these  cases  is  to  the  effect  that 
the  court  will  not  take  jurisdiction  in  such  cases  unless  it 
is  necessary  to  prevent  a  failure  of  justice,  as  where  the  voy- 
age has  been  completed  or  abandoned,  or  the  seamen  dis- 
charged, or  the  contract  otherwise  dissolved  by  the  wrong- 
ful act  of  the  owner  or  master. 

These  cases  were  all  decided  in  the  same  court,  and  they 
carry  the  rule  agaiost  the  jurisdiction  to  the  extreme.  In 
considering  this  question,  in  Ben.  Ad.  section  282,  itissaid 
that  **  nothing  within  the  territory  of  a  nation  is  without  the 
jurisdiction.  *  *  In  the  present  state  of  international 
intercourse  and  commerce,  all  persons,  in  time   of  peace, 
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-    -       _ 

have  the  right  to  resort  to  the  tribuuala  of  the  nation  where 
they  may  happen  to  be,  for  the  protection  of  their  rights. 
The  jurisdiction  of  the  courts  over  tliem  is  complete,  ex- 
cept when  it  is  excluded  by  treaty."  In  The  Jeru8(demj  2 
Gal.  198,  Mr.  Justice  Story  states  the  rule  as  follows: 
**  Where  the  voyage  has  not  terminated,  or  the  seamen  have 
bound  themselves  to  abide  by  the  decisions  of  the  tribunals 
of  their  own  country,  foreign  courts  have  declined  any  in- 
terference, and  remitted  the  parties  to  their  own  tribunals 
for  redress.  But  where  the  contract  has  been  dissolved  by 
the  regular  termination  of  the  voyage,  or  by  the  wrongful 
act  of  the  other  party,  the  cases  are  not  unfrequent  in 
which  foreign  courts  have  sustained  the  claim  for  mariner  s 
wages-" 

In  any  view  of  the  matter,  this  appears  to  be  a  proper 
case  for  exercising  the  jurisdiction.  The  libellants  allege 
that  they  were  discharged  by  the  master  in  this  port  without 
the  payment  of  wages.  If  the  libel  be  true  the  voyage  i^ 
terminated  as  to  them  by  the  wrongful  act  of  the  master. 
Under  such  circumstances  it  would  be  mere  mockeiy  and  a 
denial  of  justice  to  remit  the  libellants  to  the  forums  of 
Great  Britain,  for,  being  discharged  in  this  port,  they  are 
practically  denied  the  means  of  access  to  such  forums.  In- 
deed, I  think  the  court  ought  not  to  decline  the  jurisdiction, 
even  if  it  appeared  that  the  libellants  were  discharged  with 
their  own  consent  without  the  payment  of  wages  or  any 
agi*eement  or  understanding  upon  the  subject,  or  upon  terms 
tbat  are  manifestly  inequitable  and  unjust.  In  such  case 
they  ought  to  recover  as  upon  a  'quanlum  meruit.  Being 
separated  from  the  vessel  with  the  consent  of  the  master,  if 
tbey  are  not  allowed  to  enforce  any  claim  which  they  may 
have  against  her,  in.  this  court,  it  is  a  practical  denial  of 
justice. 

But  upon  the  facts  of  tlie  case  the  libellants  appear  to 
have  been  guilty  of  desertion.  They  cannot  complain  that 
the  master  was  aware  of  their  intention  to  quit  the  ship  and 
took  no  means  to  prevent  it  or  to  compel  their  return  after 
they  had  left.  That  is  a  matter  between  him  and  his  owners. 
He  may  have  had  good  reason  to  believe,  as  he  stated  in  his 
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testiraony,  that  they  would  leave  the  ship  in  spite  of  him, 
and  that  it  was  no  use  to  try  to  prevent  it.  That  they  shipped 
with  the  intention  of  making  their  way  to  this  coast  and 
then  deserting  the  vessel. 

However  this  may  be,  the  libellants  were  bound  by  their 
contract  with  the  owners  to  stay  by  the  ship  until  the  com- 
pletion of  the  voyage,  unless  they  were  actually  discharged 
by  the  master,  or  so  mistreated  as  to  justify  their  leaving 
without  his  consent.  They  had  no  right  to  leave  the  ship 
simply  because  they  could  do  so,  or  because  the  master  as- 
sured them  that  he  would  not  trouble  them  for  it  if  they 
did.  Even  if  it  could  be  said  that  the  master  connived  at 
their  quitting  the  ship,  their  act  was  none  the  less  deser- 
tion. In  so  doing  they  willfully  violated  their  contract 
with  the  owners,  and  tKey  cannot  now  evade  responsibility 
therefor,  by  showing  that  the  master  was  aware  of  their  in- 
tention, and  took  no  means  to  prevent  it. 

Of  course,  the  master  is  the  agent  of  the  owners,  and  if 
it  appears  that  by  any  artifice  or  representation  he  had  in- 
duced the  libellants  to  quit  the  vessel  under  an  impression 
that  they  had  a  right  to  do  so,  the  case  would  be  altered. 

But  I  do  not  think  there  is  any  ground  for  supposing  that 
the  master  desired  to  get  rid  of  these  men  without  paying 
them  their  wages.  No  motive  is  shown  for  any  such  con- 
duct, and  so  far  as  appears,  the  vessel  can  gain  nothing  by 
their  leaving,  even  without  their  pay.  But  with  the  libel- 
lants the  case  is  otherwise.  They  evidently  acted  upon  the 
fact  that  they  could  command  more  than  double  the  wages, 
in  or  out  of  this  port,  they  were  receiving  on  the  Heimine. 
The  pretense  that  the  food  was  substantially  bad,  or  that 
they  were  otherwise  ill-treated,  is  evidently  an  after-thought. 
If  the  food  was  bad  they  could  and  should  have  complained 
to  their  consul,  especially  when  they  were  before  him  ou 
this  very  subject  of  being  discharged. 

But  supposing  it  to  be  true  that  the  libellants  not  only 
left  the  vessel  with  the  knowledge  of  the  master,  but  also 
with  his  consent,  still  I  do  not  think  they  are  entitled  to 
recover. 

In  the  first  place,  upon  this  theory  of  the  case  all  the  cir- 
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cnmstances  attending  the  payments  made  them  before  leav- 
iiigf  go  to  prove  that  such  payments  were  made  and  received 
in  satisfaction  of  any  claim  the  libellants  might  have  against 
the  ship  for  their  services.  It  was  competent  for  them  to 
agree  with  the  master  to  quit  the  vessel,  and  receive  so 
much  for  their  services.  True,  a  court  of  admiralty,  in  the 
interest  of  the  seamen,  will  look  into  such  contracts  and 
dealings,  and  if  any  substantial  advantage  has  been  taken 
of  them,  so  far  disregard  them,  and  do  justice  in  the 
premises. 

In  the  second  place,  if  the  libellants  were  discharged 
without  any  understanding  or  agreement  as  to  the  payment 
of  wages,  then  they  ought  to  recover  such  sum,  if  any,  as 
under  all  the  circumstances  they  are  equitably  entitled  to — 
as  upon  a  quantum  meruit.  Under  the  circumstances  what 
are  their  services  worth  to  the  vessel?  Allowing  the 
monthly  rate  of  wages  mentioned  in  the  articles,  according 
to  the  libel  there  is  due  the  libellants  about  eighty-one 
dollars  a  piece  at  this  port.  To  supply  their  places  from  here 
to  Liverpool,  allowing  four  months  for  the  voyage,  at  forty 
dollars  per  month,  will  cost  one  hundred  and  sixty  dollars 
per  man.  The  difference  between  that  and  the  price  the  libel- 
lants agreed  to  perform  the  same  services  for  is  ninety  dol- 
lars per  man — more  than  the  sum  claimed  by  the  libellants. 
It  follows  that  the  libellants,  having  failed  to  perform  their 
contract,  are  not  equitably  entitled  to  anything,  because  all 
the  circumstances  considered,  their  services  are  not  worth 
80  much  to  the  vessel  as  they  have  received  for  them. 

And  this,  is  so  upon  the  supposition  most  favorable  to  the 
libellants — that  the  Hermine  will  return  to  Liverpool  direct; 
for,  by  the  terms  of  their  contract,  they  might  be  required 
to  serve  two  and  a  half  years  before  being  discharged,  and 
to  supply  their  places  during  all  this  time  at  the  enhanced 
wages  of  this  port,  or  the  other  seas  mentioned  in  the 
articles,  would  add  very  much  to  the  loss  sustained  by  the 
vessel. 

Let  the  libel  be  dismissed,  and  a  decree  entered  for  the 
claimants  for  costs. 
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In  re  The  St.  Helen  Mill  Co. 

District  Court,  Districtt  of  Obeoov. 
August  29,  1874. 

^1.  Seal. — A  corporation  cannot  execute  a  deed  othenn'ise  than  under  ito 
Beal. 

2.  Mortgage — How  Created. — A  lien  by  way  of  mortgage  can  only 

be  crated  by  a  deed  under  seal. 

3.  Assignee  Represents  the  Creditors.  —  An  asBignee  represents  the 

rights  of  the  creditors  and  each  of  them,  as  well  as  the  bankrupt,  and 
may  therefore  maintain  or  defend  proceedings  in  regard  to  the  property 
of  the  latter,  which,  on  grounds  of  public  policy  or  otherwise,  he  would 
not  be  allowed  to. 

4.  Deed  of  Corporation.  —  A  corporation  cannot  make  a  deed  unless 

the  directors,  or  a  majority  of  them,  meet  together  as  a  board,  and  so 
determine;  and  the  only  evidence  of  such  meeting  and  action  is  the 
"  record  "  required  to  be  kept  by  the  secretary. 

5.  Stockholders*  Meeting. — A  stockholders'  meeting  has  no  authority 

to  elect  a  president  and  secretary  of  the  corporation. 

6.  Same — Notice  of. — Meeting  of  stockholders  without  notice  is  invalid. 

Before  Deady,  District  Judge. 
Objection  to  proof  of  debt  with  secin-Uy. 
Joseph  Simon  and  John  W.  WhaUey,  for  the  assigDee. 
William  Strong,  for  tbe  creditor. 

Deady,  J.  On  February  21,  1874,  the  St.  Helen  Mill  Co., 
a  corporation  duly  organized  under  the  laws  of  this  State, 
with  a  board  of  five  directors,  and  doing  business  at  St. 
Helen,  was  duly  adjudged  a  bankrupt,  and  thereafter  H.  S. 
Allen  was  appointed  assignee  of  its  estate. 

On  March  27,  1874,  S.  A.  Miles  made  proof  of  a  debt 
against  the  estate  of  the  bankrupt  of  $3714.28,  arising  upon 
the  promissory  note  of  the  corporation,  made  under  its  cor- 
porate seal  to  the  order- of  said  Miles,  on  Januaiy  7,  1873, 
for  the  sum  of  13239.38,  payable  one  day  after  date,  with 
interest  at  the  rate  of  one  per  centum  per  month,  with 
security — tbe  security  being,  as  claimed,  a  mortgage  executed 
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bj  said  corporation  upon  certain  lots  in  tlie  town  of  St. 
Helen. 

To  this  proof  of  debt  with  security,  the  assignee  made  ob- 
jection: 1.  That  said  pretended  mortgage  was  not  executed 
or  acknowledged  by  tlte  bankrupt.  2.  That  said  pretended 
mortgage  was  not  executed  by  the  authority  of  said 
bankrupt. 

The  answer  to  the  objections  is  irrelevant  and  immaterial. 

The  facts  of  the  case,  as  found  by  the  register,  are  sub- 
stantially as  follows:  A  few  days  after  the  making  of  the 
note — which  was  given  in  settlement  of  a  previous  indebted- 
ness— the  creditor  asked  the  directors  of  the  incorporation, 
or  some  of  them,  for  security,  at  the  same  time  giving  them 
to  understand  that  if  the  debt  was  secured  he  would  not  sue 
upon  it  at  the  following  April  term  of  court.  The  result 
wns,  that  after  some  informal  conversation  between  the  four 
persons  then  acting  as  directors  of  the  corporation,  it  was 
concluded  between  them  that  the  security  should  be  given, 
and  thereupon  3n  instrument  purporting  to  be  a  mortgage 
by  the  St.  Helen  Mill  Company  of  certain  lots  in  St.  Helen, 
belonging  to  it,  was  executed  to  the  creditor,  as  follows: 
**In  witness  whereof,  the  said  party  of  the  first  part  has 
hereunto  set  their  hands  and  seals  the  day  and  year  first 

above  written. 

**  St.  Helen  Mill  Co. 

**Wm.  Pickering,  [l.s.] 

"Secretary. 

"James  Dart,  [l.s.] 

"President." 

Said  Dart  and  Pickering  being  two  of  the  directors  afore- 
said^ and  acting  president  and  secretary  of  the  corporation ; 
and  on  the  same  day  said  Dart  and  Pickering  acknowledged 
said  instrument  ''to  be  their  free  act  and  deed,"  befoie  the 
county  clerk  of  Columbia  county. 

At  the  date  of  signing  this  instrument,  and  for  some  years 
previous,  said  corporation  had  a  corporate  seal,  and  never 
had  adopted  or  used  any  other  seal  upon  that  or  any  other 
occasion,  and  that  said  corporate  seal  was  not  afSxed  to  said 
instrument  aforesaid;  nor  did  said  directors,  at  any  formal 
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meeting,  ever  consider  or  authorize  the  execution  of  said 
instrument,  or  the  giving  of  any  security  to  said  Miles 
whatever. 

The  capital  stock  of  said  corporation  consisted  of  500 
shares,  and  at  the  annual  meeting  6i  stockholders  for  the 
election  of  directors  thereof,  on  January  6,  1873,  there  was 
only  406  shares  of  said  stock  represented;  and  no  notice  of 
said  meeting  was  given. 

Upon  this  state  of  facts  the  question  arises:  Is  this  instru- 
ment the  deed  of  the  coi*poration  ?  for  if  it  is  not  its  deed, 
it  is  not  a  mortgage,  and  is  therefore  no  security  for  the 
debt  in  question.  It  was  an  established  principle  of  the 
common  law,  that  corporations  aggregate  could  only  act 
tinder  their  common  seal.  (1  Black.  Com.  475;  Khme  v.  Chi- 
cago^ 3  111.  108.)  In  this  country  the  rule  has  been  much 
modified,  but  I  know  of  no  case  which  goes  so  far  as  to  hold 
that  a  corporation  can  execute  a  deed  otherwise  than  under 
its  corporate  seal.  The  exceptions  to  the  common  law  rule 
are  confined  to  cases  of  simple  contracts,  or  contracts  not 
under  seal.  A  conveyance  of  real  property  by  a  corporation 
must  be  under  its  corporate  seal,  {liichardson  v.  Scott  R.  W. 
&  M.  Co.,  22  Oal.  156.) 

In  Angell  and  Ames  on  Corporations,  sec.  295,  it  is  said: 
*'To  bind  a  corporation  by  a  specialty  it  is  necessary  that 
its  corporate  seal  should  be  a£Sxed  to  the  instrument.  *  *  * 
The  corporate  seal  is  the  onjy  organ  by  which  a  body  politic 
can  oblige  itself  by  deed ;  and  though  its  agents  affix  th^ir 
pi^vale  seals  to  a  contract  binding  upon  it,  yet  these  not 
being  seals,  as  regards  the  corporation,  it  is  in  such  case 
bound  only  by  simple  contract." 

In  Eagle  W.  M.  Co.  v.  Mouteilh,  2  Or.  285,  the  Supreme 
Court  held  ''  that  the  deed  of  a  corporation  must  be  sealed 
with  the  corporate  seal." 

Indeed,  counsel  for  the  creditor  practically  admits  that 
this  instrument  is  not  the  deed  of  the  corjioration,  and 
therefore  not  a  legal  mortgage,  but  insists  that  it  is  an  equi- 
table one,  and  therefore  entitled  to  be  recognized  and  en- 
forced in  a  court  of  bankruptcy  as  a  security  in  favor  of  a 
creditor. 
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Where  a  deed  or  agreement  of  sale,  absolute  upon  its 
face,  was  intended  by  the  parties  as  a  mortgage  or  security 
only,  equity  will  treat  it  and  give  eflPect  to  it,  as  such.  Such 
an  instrument  is  sometimes  called  an  equitable  mortgage, 
because  equity  treats  it  as  a  mortgage.  (1  Wash.  B.  502,  504, 
607.)  ■ 

Bnt  in  this  case,  the  instrnment  which  the  court  is  asked 
to  treat  as  a  mortgage  is  in  no  sense  the  deed  of  the  bank- 
rupt. **It  is  impossible  to  create  a  lien  by  way  of  mort- 
gage, by  any  instrument  which  is  not  a  deed  under  seal.  An 
instrument  not  thus  executed  would  not  be  a  mortgage, 
though  it  might  be  a  contract  for  a  mortgage."  (1  Wash.  B. 
604.)  But  if  it  be  admitted  that  this  instrument  as  between 
the  parties  to  it,  would  be  enforced  in  a  court  of  equity  as 
an  agreement  for  a  mortgage,  still  it  does  not  follow  that 
such  effect  can  be  given  to  it  in  this  proceeding  or  in  any 
proceeding  between  the  parties  now  before  the  court. 

**  An  agreement  to  mortgage  an  estate  as  a  security  for  a 
debt,  though  regarded  in  some  cases  as  an  equitable  mort- 
gage, can  have  no  validity  against' third  persons  who  acquire 
legal  interest  iii  or  liens  upon  the  property.  *  *  *  Equity 
may,  in  some  instances,  reform  an  instrument,  but  it  can- 
not make  one."  (IWash.  E.  514.) 

Now,  since  the  date  of  this  instrument  the  property  men- 
tioned therein  has  passed  to  the  assignee.  Upon  the  as- 
signment he  took  the  property  in  trust  for  the  creditors,  to 
apply  the  same  upon  their  several  claims  as  they  then  ex- 
isted, with  or  without  security.  The  assignee  not  only  suc- 
ceeds to  the  rights  and  liabilities  of  the  bankrupt,  but  he 
also  represents  the  rights  of  the  creditors  and  each  of  them; 
and  as  such  representative,  may  maintain  or  defend  proceed- 
ings in  regard  to  the  property  of  the  bankrupt,  which,  on 
grounds  of  public  policy  or  otherwise,  the  latter  would  not 
be  allowed  to.  {Carry,  i/t7to7?,  2  Story,  231;  Brocks.  Jhrril^ 
2  N.  B.  B.  745;  In  re  Wynne,  4  N.  B.  B.  6;  Allen  v.  Masse?/, 
Id.  76.) 

But  this  instrument  is  not  even  the  contract  of  the  cor- 
poration, and  therefore  equity  would  not  treat  it  as  an  agree- 
ment for  a  mortgage.     Upon  the  facts,  it  is  plain  that  the 
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corporation  not  ouly  did  not  give  the  creditor  a  mortgage, 
but  it  never  agreed  to  do  so.  The  corporation  act  provides 
that  "the  powers  vested  in  the  corporation  are  exercised 
by  the  directors."  (Or.  Code,  661.)  But  to  act,  they  or  a 
majority  of  them  must  meet  together  as  a  board,  and  that 
fact,  together  with  their  conclusion,  must  appear  from  the 
''record  of  the  official  business"  of  the  corporation,  which 
section  9  of  the  corporation  act  requires  to  be  kept  by  the 
secretary.  (Gashioiler  v.  Willis,  33  Cal.  16;  The  Califomia, 
1  Sawyer,  597;  D'Arcy  v.  T.  K.  H.  &  C.  Raihvay  Co.,  2  Exch. 
158.) 

In  this  case,  the  record  not  only  fails  to  show  that  at  any 
meeting  of  the  directors  it  was  resolved  or  voted  to  give  the 
creditor  a  mortgage  or  security  for  his  debt,  but  the  testi- 
mony of  the  directors  who  signed  this  instrument,  affirma- 
tively proves  that  it  was  only  signed  by  them  in  pursuance  of 
an  informal  understanding  among  the  majority  of  the  direct- 
ors, and  that  the  subject  never  came  before  the  directors  as 
a  board,  or  was  acted  upon  by  them  at  any  meeting  of  the 
same. 

Besides,  the  directors  who  signed  this  instrument  as 
**Pres."  and  "Sec."  were  never  duly  chosen.  It  appears 
from  the  record  that  the  stockholders  present  at  the  annual 
meeting  in  1873,  after  tlie  election  of  directors,  proceeded 
to  elect  a  president  and  secretary  of  the  corporation.  This 
was  an  unauthorized  act  and  void.  A  stockholders'  meeting 
has  no  power  to  elect  a  president  or  secretary.  The  author- 
ity to  do  this  is  vested  in  the  directors  "at  the  first  meeting" 
after  their  election  and  qualification.  (Or.  Code,  661;  Gash- 
toiler  V.  Willis,  supra.)  Indeed,  the  stockholders'  meeting  at 
which  these  directors  were  elected  was  illegal,  being  held 
without  notice,  and  less  than  the  whole  amount  of  stock 
represented. 

The  objections  to  the  proof  of  debt,  with  security,  are 
sustained  at  the  costs  of  the  creditor. 

Affirmed  on  petition  for  review  in  the  Circuit  Court,  Aug- 
ust 19,  1875.  Mr.  Justice  Field,  delivering  the  opinion  of 
the  court,  said : 
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Since  the  demuiTer  to  the  petition  in  this  case  was  argued, 
I  have  carefully  read  the  opinion  of  the  district  judge  upon 
the  questions  presented,  and  I  concur  fully  in  its  reasoning 
and  conclusions.  It  presents  with  clearness  and  precision 
the  law  as  to  the  necessity  of  a  corporation  attaching  its 
seal  to  an  instrument  to  render  it  operative  as  its  deed;  and 
holds,  in  accordance  with  the  uniform  current  of  the  author- 
ities, that  the  power  to  execute  a  mortgage  by  its  officers 
can  only  be  conferred  by  vote  of  the  directors  meeting  to- 
gether and  acting  as  a  board;  and  that  the  only  evidence  of 
such  vote  is  to  be  found  in  the  official  record  of  the  corpora- 
tion.    Upon  these  points  I  could  add  nothing  to  the  opinion. 


Philip  G.  Galpin  v.  Lucy  B.  Page, 

ClBCUIT  COUET,  DlSTEICT  OF  CaLIFORNU. 

August  31,  1874. 

1.  United  States  Courts— State  Laws.— The  courts  of  the  United 

States  are  not  bound  by  the  decisions  of  the  State  courts  upon  ques- 
tions of  general  law.  It  is  only  decisions  upon  local  questions  which 
are  peculiar  to  a  State,  or  adjudications  upon  the  meaning  of  the  con- 
stitution or  statutes  of  a  State,  which  the  courts  of  the  United  States 
adopt  as  rules  for  their  judgments. 

2.  Relation  of  National  Courts  to  State  Courts.— -Whilst  the 

courts  of  the  United  States  are  not  foreign  courts  in  their  relation  to 
the  State  courts,  they  are  courts  of  a  different  sovereignty,  exercising 
a  distinct  and  inde{>endent  jurisdiction,  and  are  bound  to  give  to  the 
judgments  of  the  State  courts  only  the  same  faith  and  credit  which  the 
courts  of  another  State  are  bound  to  give  to  them.  In  all  cases  the 
jurisdiction  of  a  State  court  may  be  inquired  into  when  its  judgment 
is  made  the  foundation  of  a  claim  in  the  Circuit  Coui:t,  but  the  inquiry 
can  proceed  no  further;  the  jurisdiction  existing,  the  merits  of  the 
controversy  involved  are  not  open  to  examination. 

3.  Presumptions  in  Favor  of  Judgments. — There  is  no  presumption 

in  favor  of  the  judgments  of  courts  of  general  jurisdiction,  except  as 
to  matters  and  persons  falling  within  the  scope  of  that  general  juris- 
diction. When  the  proceeding  is  special  and  outside  of  that  general 
scope,  either  as  to  subjects  or  persons,  the  presumption  ceases,  and  the 
record  must  show  a  compliance  with  the  special  authority,  by  which 
the  extraordinary  jurisdiction  is  exercised. 

4.  Personal  Judgments  on  Service  by  Publication. — There  can  be 

no  personal  judgment  upon  constructive  or  substituted  service  by  pub- 
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lication  against  a  non-resident  of  a  State,  except  as  a  means  of  reaching 
property  situated  at  the  time  within  the  State,  or  of  affecting  some  in- 
terest therein,  or  determining  the  status  of  the  plaintiff  with  respect  to 
the  non-resident  party. 
6.  Service  by  Publication. —When  constructive  or  substituted  service 
by  publication  in  a  personal  action  is  authorized  by  statute  in  place  of 
personal  citation,  the  statute  must  be  strictly  pursued. 

6.  Hahn  v.  Kelly  Disapproved.— The  case  of  ffakn  v.  Kelly^  decided 

by  the  supreme  court  of  California,  examined  and  disapproved. 

7.  Suits  in  rem— Infants.— Classification  of  suits  in  rem,  and  service  of 

process  upon  infants  of  tender  years,  considered. 

Before  Mr.  Justice  Field. 

This  was  an  action  to  recover  possession  of  a  lot  situated 
within  the  city  of  San  Francisco,  and  was  tried  by  the 
court  before  Mr.  Justice  Field,  without  the  intervention  of 
a  jury.  The  court  found  the  following  facts  and  conclusions 
of  law: 

A  jury  having  been  waived  by  a  stipulation  of  the  parties 
in  writing,  dulj-  filed,  and  the  cause  having  been  tried  by 
the  court  without  a  jury,  after  hearing  the  testimony  and 
argument  of  counsel,  the  court  being  sufficiently  advised, 
finds  the  following  facts  and  conclusions  of  law,  viz. : 

First.  On  the  fifteenth  of  July,  a.d.  1853,  Franklin  0. 
Gray  died  in  the  city  of  New  York,  intestate,  and  seised 
and  possessed  at  the  time  of  his  death  of  the  premises  in 
controversy. 

Second.  Said  Franklin  C.  Gray  left  surviving  him  his 
widow,  Matilda  C.  Gray.  In  December,  1853,  said  Matilda 
C*  Gray  gave  birth  to  Franklina  C.  Gray,  who  was  the  law- 
ful issue  of  said  Franklin  G.  Gray;  and  under  the  statutes 
of  California  the  said  Matilda  G.  Gray  and  said  Franklina 
0.  Gray  inherited  the  premises  in  controversy  as  heirs-at- 
law  of  said  Franklin  G.  Gray,  in  the  proportion  of  one-half 
thereof  to  each. 

Third.  At  the  time  of  the  death  of  said  Franklin  C.  Gray, 
and  since  then  to  the  present  time,  said  Matilda  C.  Gray, 
and  since  her  birth,  the  said  Franklina  C.  Gray,  have  both 
been  citizens  and  residents  of  tho  State  of  New  York,  and 
neither  of  them  was  in  the  State  of  California  in  the  years 
1853,  1854,  1855,  or  1856,  and  at  the  commencement  of  this 
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suit,  and  ever  since,  the  defendants  Lave  'been  citizens  and 
residents  of  the  State  of  California,  and  the  plaintiff  has 
been  a  citizen  and  resident  of  the  State  of  New  York. 

Fourth.  At  the  commencement  of  this  suit,  and  on  the 
fii*st  day  of  April,  1868,  plaintiff  was,  and  he  now  is,  the 
owner  in  fee  of  the  premises  in  controversy,  through  proper 
mesne  conveyances  and  proceedings  in  the  Probate  Court  of 
the  city  and  county  of  San  Francisco,  State  of  California, 
from  said  Matilda  C.  Gray  and  Franklina  C.  Gray,  except 
in  so  far  as  the  right,  title,  and  interest  of  either  of  them 
of  and  to  said  premises  were  divested  from  them  by  virtue 
of  a  sale  made  by  James  D.  Thornton,  commissioner,  on 
the  third  day  of  May,  1856,  under  a  decree  of  the  Fourth 
Judicial  District  Court  of  the  State  of  California,  hereinafter- 
mentioned,  at  which  side  Gwyn  Page  became  the  purchaser 
of  the  premises  in  controversy,  and  a  deed  thereof  was  exe- 
cuted to  him  by  said  commissioner,  under  said  decree,  on  the 
twenty-third  day  of  May,  1856;  and  thereafter  the  interest  of 
stiid  Piige  in  one-half  of  the  premises  sued  for  passed  by 
proper  conveyances  from  him  to  Joseph  B.  Crockett,  and 
from  him  to  defendant,  Lucy  B.  Page,  June  20, 1B63,  and  the 
interest  of  said  Page  in  the  other  half  of  the  premises  passed 
under  his  will  to,  and  is  now  vested  in,  the  defendant, 
Lucy  B.  Page. 

Fifth.  The  plaintiff  demanded  possession  of  the  premises 
of  defendants  before  the  commencement  of  this  suit,  and 
was  refused  by  defendants;  and  defendant,  Lucy  B.  Page, 
was  in  possession  when  demand  was  made  and  suit  brought. 

Sixth.  The  value  of  the  demanded  premises,  which  con- 
stitute water  lot  number  seven  hundred  and  fifty-nine,  as 
designated  on  the  map  of  the  city  of  San  Francisco,  is  ten 
thousand  dollars.  From  six  to  eight  months  prior  to  the 
commeticement  of  the  suit,  the  lot  in  question  was  covered 
with  the  waters  of  the  bay  of  San  Francisco  of  considerable 
depth,  and  not  in  a  condition  to  use.  About  eight  months 
prior  to  the  commencement  of  the  suit,  the  defendant,  Lucy 
B.  Page,  commenced  filling  the  lot,  and  continued  to  fill  it  till 
it  was  completed — about  the  time  of  the  commencement  of 
this  suit.  It  was  filled  with  solid  earth  and  therebv  reclaimed 
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from  tbe  sea,  and  made  fit  for  use  and  pat  in  a  condition  to 
rent,  and  the  expense  of  such  filling  was  paid  by  the  defend- 
ant Lucy  B.  Page.  Prior  to  the  said  filling  anil  reclamation 
from  the  sea,  the  monthly  value  of  the  rents  and  profits  of  the 
premises  was  nothing.  Subsequent  to  said  filling  and  re- 
clamation, that  is  to  say,  since  the  time  of  the  commence- 
ment of  this  suit,  April  17,  1868,  the  value  of  the  rents  and 
profits  has  been  thirty  dolhirs  per  month. 

Seventh.  The  filling  in  of  said  lot  for  the  purpose  of  re- 
claiming it  from  the  sea  and  rendering  it  fit  for  use,  is  a 
permanent  and  valuable  improvement,  and  the  value  of  such 
improvement  is  fourteen  hundred  and  ninety  dollars.  The 
said  defendant,  Lucy  B.  Page,  has  also  paid  street  assess- 
ments assessed  upon  said  lot  to  the  amount  of  three  hundred 
and  seventy-five  dollars  and  twenty-five  cents;  and  the  said 
street  improvement  is  a  permanent  improvement,  beneficial 
to  said  lot.  Said  defendant  has  also  paid  taxes,  State,  city 
and  county  taxes,  on  said  lot,  to  the  amount  of  five  hundred 
and  seventy-one  dollai*s. 

Eighth.  That  on  or  about  the  twenty-third  day  of  January, 
1854,  Jos.  C.  Palmer  and  Cornelius  J.  Eaton,  then  residents 
of  the  city  of  San  Francisco,  were  appointed  administrators 
of  the  estate  of  Franklin  C.  Gray,  deceased,  by  the  Probate 
Court  of  the  city  and  county  of  San  Francisco,  and  there- 
after duly  entered  upon  the  duties  of  their  trust  as  such 
administrators. 

Ninth.  That  subsequently,  in  February,  1854,  William 
H.  Gray,  a  brother  of  the  decedent,  brought  a  suit  in 
equity  in  the  Fourth  District  Court  of  the  said  State  against 
said  administrators,  said  Matilda  C.  Gray,  and  one  James 
Gray,  and  subsequently  the  complainant  added  Franklina 
0.  Gray  as  a  party  defendant.  The  bill  in  the  suit  alleged 
that  a  copartnership  had  existed  between  the  complainant 
and  decedent  since  1848,  and  that  it  embraced  all  their 
business  operations  and  all  their  purchases  of  real  property, 
although  the  titles  were  taken  in  the  individual  name  of  the 
deceased,  and  that  the  interest  of  the  complainant  extended 
to  one-third  of  all  acquisitions  of  every  kind  and  description 
of  both  copartners.     The  object  of  the  suit  was  to  settle  up 
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the  affaips  of  the  alleged  copartnership  and  to  obtain  a  de- 
cree for  the  one4hird  claimed  by  the  complainant. 

Tenth.  That  in  January,  1855,  said  Goi*nelius  J.  Eaton, 
who  had' been  a  clerk  of  the  deceased,  resigned  his  trust  as 
administrator,  as  aforesaid,  and  brought  suit  in  equity  in  the 
same  District  Court  against  Palmer,  the  remaining  admin- 
istrator, and  against  the  widow  Matilda  C.  Gray,  and  the 
infant  Franklina  G.  Gray.  The  bill  in  this  suit  alleged  that  a 
similar  partnership,  from  January,  1851,  had  existed  between 
himself  and  the  deceased,  embracing  all  the  real  and  per- 
sonal property  of  both,  and  all  their  business,  and  that  his 
intei'ests  in  the  partnership  extended  to  one-fourth  of  the 
property  possessed  at  tha  time,  and  of  all  future  acquisi- 
tions. The  object  of  the  suit  was  to  settle  up  the  affairs  of 
the  alleged  partnership,  and  to  obtain  a  decree  adjudging  to 
the  complainant  one-fourth  of  the  estate  claimed. 

Eleventh.  That  on  the  twenty-third  day  of  October,  1855, 
upon  the  stipulation  of  the  guardian  ad  lUeniy  who  had  pre- 
Tiously  been  appointed  for  the  infant,  and  the  attorney  for 
the  other  parties  who  had  appeared,  the  two  actions  were 
consolidated  into  one,  and  that  four  days  thereafter  a  decree 
was  entered  in  the  action  thus  consolidated.  Appended  to 
this  decree  is  the  following  statement,  signed  by  the  dis- 
trict judge.  , 

"  When  the  above  decree  was  signed,  it  was  stated  to  me 
in  court,  by  the  attorneys  or  some  of  them,  that  the  above 
decree  was  by  the  consent  and  agreement  of  all  the  parties 
thereto.  I  think  Governor  Foote  and  Gwyn  Page,  Esq., 
were  present  when  the  statement  was  made. 

'*JoHN  S.  Hager, 

•*  November  29, 1857.  District  Judge.  *' 

By  the  decree  it  was  adjudged  that  a  partnership  had  ex- 
isted between  Eaton  and  the  deceased  which  embraced  all 
the  property,  real  and  personal,  and  all  the  business  of  both; 
that  this  partnership  Commenced  in  1851,  and  that  in  it  Ea- 
ton had  an  interest  of  one-fourth;  that  a  similar  partnership 
had  co^existed  between  William  H.  Gray  and  the  deceased, 

in  which  William  H.  Gray  had  an  interest  of  one-third;  that 
7 
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this  latter  partnership  was  subject  to  the  partoership  of 
Eaton,  and  that  he  should  first  take  one-fourth  of  the  prop- 
erty, and  Gray  one-third  of  the  remaining  three-fourths,  and 
that  the  other  two-fourths  should  be  equally  divided  be- 
tween the  widow  and  the  child.  And  by  the  decree  James 
D.  Thornton  was  appointed  a  commissioner  to  take  and 
state  an  account  of  the  business,  profits  and  property  of 
the  two  copartnerships,  to  make  report  thereof  to  the 
court,  and,  upon  confirmation  of  the  sale,  to  execute  proper 
conveyances  to  the  purchasers.  On  the  first  day  of  March, 
1856,  the  said  commissioner  made  his  report  of  the  ac- 
counts taken,  showing  that  the  deceased  was  largely 
indebted  to  each  of  his  alleged  cctpartners.  By  a  decree  of 
the  court  made  on  the  seventh  day  of  April,  1856,  the  re- 
port of  the  commissioner  was  confirmed,  and  a  sale  of  the 
entire  property,  real  and  personal,  of  the  alleged  copartner- 
ship was  ordered.  The  property  was  accordingly  sold  by  the 
commissioner  at  public  auction,  and  Gwyn  Page  purchased, 
as  above-mentioned,  and  received  from  the  commissioner  a 
deed  for  the  same. 

Twelfth.  That  neither  in  the  suit  of  William  H.  Gray,  nor 
in  the  suit  of  Cornelius  J.  Eaton,  above  set  forth  in  findings 
eighth  and  ninth,  was  there  any  personal  service  of  original 
process  on  the  infant  Frauklina  C.  Gray,  nor  did  she  ever 
appear  in  either  of  said  actions;  that  an  attempt  was  made 
in  both  actions  to  obtain  service  on  the  infant  by  a  publica- 
tion of  the  summons  in  a  newspaper;  that  there  was  no 
affidavit  made  in  either  case  as  a  basis  for  an  order  of  pub- 
lication, and  in  the  action  of  Eaton  against  Palmer  and 
others  there  was  no  order  of  publication.  Afterwards  a 
guardian  ad  litem  was  appointed  for  the  infant  in  each  action 
upon  petition  of  the  claimants  therein.  The  other  defend- 
ants in  the  two  actions,  except  defendant  James  Gray,  ap- 
peared by  attorney,  and  answered  the  bills  of  complaint 
filed  against  them.  The  defendant,  James  Gray,  was  never 
served  with  process  nor  appeared  in  tlie  action  in  which  he 
was  named  as  defendant. 

Thirteenth.  That  in  the  fall  of  1867,  the  widow  Matilda 
G«  Gray  and  the  child  Franklina  C.  Gray,  took  an  appeal  to 
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the  Sapreme  Court  of  the  State  of  California,  from  the  de- 
cree in  the  action  consolidated  as  aforesaid,  aiid  thereafter, 
in  April,  1858,  the  decree  was  reversed  on  the  ground  that 
no  sufficient  service  of  summons  was  made  upon  the  infant 
Franklina,  under  the  statute,  in  the  case  of  Eaton  against 
Palmer,  and  that  until  such  service  no  guardian  ad  litem 
could  be  appointed  for  her;  and  on  the  further  ground  that 
the  evidence  presented  had  not  established  a  copartnership 
between  William  H.  Gray  and  the  deceased,  and  the  cause 
remanded  to  the  District  Court  for  further  proceedings. 

Fourteenth.  That  after  the  cause  was  remitted  to  the  Dis- 
trict  Court,  that  court  ordered,  after  hearing  counsel  for  the 
respective  parties,  a  new  trial  of  all  the  issues  as  to  all  the 
parties;  and  upon  this  order  the  same  remained  on  the 
calendar  for  trial  until  April,  1861,  when  the  District  Court 
entered  judgment  for  the  defendants  therein,  dismissing  the 
two  suits  consolidated  as  aforesaid  for  want  of  prosecution. 

Fifteenth.  That  Gwyn  Page,  the  purchaser  of  the  prem- 
ises in  controversy  at  the  commissioner's  sale,  was  the  attor- 
ney-at-law  of  William  H.  Gray,  the  plaintiflf  in  one  of  the 
suits  consolidated,  and  J.  B.  Crockett  was  his  law  partner, 
and  the  conveyance  of  the  latter,  of  his  interest. to  the  de- 
fendant Page,  was  made  after  the  reversal  of  the  decree  in 
the  consolidated  suit. 

Sixteenth.  That  the  action  against  the  defendant,  J.  B. 
Crockett,  was  dismissed  previous  to  the  former  trial,  by 
consent  of  parties,  and  the  action  thereafter  proceeded 
against  the  defendant  Lucy  B.  Page  alone. 

And  as  conclusions  of  law  from  the  above  facts,  the  court 
finds: 

1st.  That  the  proceedings  in  the  two  suits  of  Gray  and 
Eaton,  and  the  decree  rendered  in  the  consolidated  miction, 
were  void  as  to  the  infant  Franklina  C.  Gray,  for  want  of 
due  and  sufficient  service  of  original  process  upon  her;  and 
that  the  ruling  of  the  Supreme  Court  of  the  State,  on  appeal 
from  that  decree,  was  an  adjudication  that  the  jurisdiction 
of  the  District  Court  over  the  infant  never  attached. 

2d.  That  the  title  acquired  by  the  purchaser,  Gwyn  Page, 
he  being  one  of  the  attorneys  of  the  plaintiflf  Gray,  and 
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that  of  his  law  partner  Crockett,  fell  upon  a  reversal  of  the 
decree,  and  that  the  defendant,  having  acquired  her  interest 
after  such  reversal,  possessed  no  valid  title  as  against  the 
plaintiff,  the  grantee  of  the  original  owners. 

3d.  That  the  value  of  the  rents  and  profits  of  the  premi- 
ses to  which  the  plaintiff  is  entitled  are  offset  bj  the  value 
of  the  permanent  and  valuable  improvements  made  on  the 
premises  by  the  defendant;  and, 

4th.  That  the  plaintiff  is  entitled  to  judgment  for  the 
possession  of  the  premises  described  in  the  complaint 
against  the  defendant  Lucy  B.  Page. 

John  B.  Harmon^  for  plaintiff. 
Williams  &  TJiornton,  for  defendant. 

Mr.  Justice  Field.  The  material  questions  presented  for 
consideration  in  this  case  have  already  been  determined  by 
the  recent  decision  of  the  Supreme  Court  of  the  United 
States.  It  is  unnecessary,  therefore,  to  repeat  at  large  the 
facts  of  the  case;  tliey  are  given  in  the  report  of  the  deci- 
sion in  18  Wallace,  350.  It  will  be  sufficient  to  state  here  its 
general  features.  The  action  is  ejectment  for  the  posses- 
sion of  certain  real  property  situated  within  the  city  of  San 
Francisco,  both  parties  deraigning  title  from  the  same 
source,  Franklin  C.  Gray,  deceased,  who  died  in  the  city  of 
New  York  in  July,  1853,  intestate,  seised  of  the  premises 
in  controversy.  The  plaintiff  claims  through  conveyances 
executed  by  direction  of  the  Probate  Court  of  the  city  and 
county  of  San  Francisco,  which  administered  upon  the 
estate  of  the  deceased.  The  defendant  claims  under  a  pur- 
chaser at  a  commissioner's  sale,  had  under  a  decree  of  a 
District  Court  of  the  State,  having  jurisdiction  in  that  city 
and  county,  rendered  in  a  suit  brought  to  settle  the  affairs 
of  alleged  copartnerships  between. the  deceased  and  others. 
The  case  turns  upon  the  validity  of  this  decree  and  the 
commissioner's  sale  had  under  it. . 

The  suit  in  which  that  decree  was  rendered  was  one  into 
which  two  suits,  brought  by  different  parties,  had  been  con- 
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solidated.  One  of  them  was  brought  in  1854,  by  William  H. 
Gray,  a  brother  of  the  deceased;  the  other  was  brought  iu 
1855  by  Cornelius  J.  Eaton,  who  had  been  at  one  time  a 
clerk  of  the  deceased.  Each  of  these  complainants  alleged 
a  separate,  distinct  and  dormant  copartnership  between 
himself  and  the  deceased,  which  embraced  the  commercial 
business  in  which  the  latter  was  engaged  and  all  his  real 
estate  transactions.  Gray  alleged  that  his  interest  in  the 
business  and  property  of  the  copartnership  formed  between 
him  and  the  deceased  was  one-third.  Eaton  claimed  that 
his  interest  in  the  business  and  property  of  the  copartner- 
ship formed  with  him  was  one-fourth.  Each  of  these  com- 
plainants, alleging  a  universal  and  dormant  copartnership 
between  himself  and  the  deceased,  denied,  one  of  them 
under  oath,  any  copartnership  of  the  deceased  with  the 
other.  Subsequently,  however,  they  consented  to  a  consol- 
idation of  their  suits;  and  four  days  afterwards,  a  decree 
was  entered,  and  it  would  seem  from  the  certificate  of  the 
judge  appended  to  the  decree  that  it  was  by  consent  of  the 
parties,  adjudging  that  each  had  been  a  copartner  with  the 
deceased  as  alleged  by  him,  and  that  both  of  these  copart- 
nerships, dormant  and  unknown  to  each  other  as  they  w^ere, 
embraced  all  the  property  and  all  the  business  of  the  de- 
ceased. 

By  the  decree  a  reference  was  ordered  to  a  commissioner 
to  take  an  account  of  the  business,  profits  and  property  of 
the  two  copartnerships,  with  directions,  upon  the  confirm- 
ation of  his  report,  to  sell  all  the  property,  real  and  personal, 
of  both  copartnerships,  aiid  to  execute  proper  convey- 
ances to  the  purchasers.  At  the  sale  which  subsequently 
took  place,  one  of  the  attorneys  of  the  complainant.  Gray, 
became  a  purchaser  of  the  premises  in  controversy.  He 
afterwards  conveyed  an  undivided  half  to  his  law  partner, 
and  devised  the  other  undivided  half  to  the  defendant.  His 
law  partner  some  years  later  transferred  his  interest  also  to 
the  defendant. 

The  deceased,  Franklin  C.  Gray,  left  surviving  him  a 
widow,  Matilda  O.  Gray,  of  whom  a  posthumous  child  was 
bom  in  December  following,  named  Franklina  0.  Gray.   By 
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the  law  of  California  the  estate  of  the  deceased  vested  in 
the  widow  and  child  in  equal  shares;  and  they  both  were 
made  parties  to  the  suits  of  Oray  and  Eaton ;  in  the  first 
suit  the  child  being  made  a  party  by  a  supplemental  bill. 
Both  were  non-residents  of  the  State  of  California  and 
residents  of  the  State  of  New 'York;  and  their  absence  from 
this  State  and  residence  in  New  York  were  averred  in  the 
pleadings.  Constructive  service  upon  them,  by  publication 
under  the  statute,  was  therefore  attempted.  The  widow 
appeared;  and  upon  representation  that  service  had  been 
made  x\poii  the  infant,  a  guardian  ad  litem  was  appointed  for 
her,  and  he  consented  to  the  consolidation  of  the  two  suits, 
and,  it  would  seetn,  to  the  decree  rendered. 

Subsequently,  upon  appeal  to  the  Supreme  Court  of  the 
State,  the  decree  of  the  District  Court  in  the  consolidated 
suit  was  reversed,  on  the  ground  that  no  sufficient  service 
of  summons  had  been  made  upon  the  infant  Franklina  in 
the  case  brought  by  Eaton;  and  that,  until  such  service,  no 
guardian  ad  litem  could  be  appointed  for  her;  and  on  the 
additional  ground  that  the  evidence  presented  had  not 
established  a  copartnership  between  William  H.  Gray  and 
the  deceased.  The  case  was  accordingly  remanded  to  the 
District  Court j  and  subsequentlyi  the  two  suits,  after  being 
on  the  calendar  for  trial  for  nearly  a  year,  were  dismissed. 
The  plaintiff  acquired  his  interest  and  brought  the  present 
action  after  this  dismissal.* 

When  the  case  was  originally  here,  the  Circuit  Court  de- 
cided that  the  record  in  the  suits  of  Gray  and  Eaton,  in  the 
District  Court,  did  not  show  tl^t  due  service  of  summons 
by  publication  had  not  been  made  upon  the  infant  Frank- 
lina, and  as  the  District  Court  was  a  superior  court  of 
general  jurisdiction,  it  must  be  presumed  to  have  had  juris- 
diction of  the  subject-matter  and  of  the  parties  in  those 
suits;  and  that,  in  consequence,  the  sale  and  conveyance 
under  the  decree,  notwithstanding  its  subsequent  reversal 
on  the  grounds  stated,  passed  a  good  title  to  the  purchaser; 
the  court  holding  that  where  a  record  of  a^'udgment  of  a 
superior  court  of  general  jurisdiction  was  assailed  collater- 
ally, it  was  not  enough  that  the  record  did  not  affirmatively 
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show  jurisdiction,  but  that  it  must  affirmatively  show  that 
tlie  court  did  not  have  jurisdiction,  or  its  judgment  would 
be  valid  until  reversed  on  appeal  or  vacated  in  some  direct* 
proceeding  taken  for  that  puipose.  And  so  the  court  said 
that  ^*  at  the  time  of  the  sale,  a  purchaser  was  entitled  to 
rely  upon  the  validity  of  the  decree  (in  the  consolidated 
suit)  unless  it  affirmatively  appeared  on  the  face  of  the 
record  that  the  court  had  no  jurisdiction  of  the  infant." 

But  the  Supreme  Court  of  the  United  States  took  a  differ- 
ent view  of  the  case,  and  held  that  the  adjudication  of  the 
Supreme  Court  of  the  State,  that  no  sufficient  service  of 
summons  was  ever  made  upon  the  infant  Franklina,  and  that 
until  such  service  no  guardian  ad  litem  could  be  appointed 
for  her,  was  an  adjudication  that  the  jurisdiction  of  the 
District  Court  over  her  had  never  attached,  and  that  this 
adjudication  was  conclusive  and  binding  upon  the  Circuit 
Court  and  every  other  court,  when  brought  before  it  for  con- 
sideration. Into  its  soundness  the  Circuit  Court  could  not 
look;  for  it  possessed  no  revisory  power  over  the  decisions 
of  the  Supreme  Court  of  the  State.  The  adjudication  con- 
stituted the  law  of  that  case,  and  settled,  for  all  possible 
controversies,  the  character  of  the  decree  of  the  District 
Court.  Rendered  without  jurisdiction,  that  decree  was 
always  void,  so  far  as  it  affected  the  rights  of  the  infant 
Franklina,  and  unavailing  to  support  any  proceedings  under 
it  affecting  her  title. 

But  the  Supreme  Court  of  the  United  States  in  its  decision 
went  still  further,  and  held  that  the  rule  stated  by  the  Cir- 
cuit Court,  as  to  the  presumptions  which  the  law  implies 
in  support  of  the  judgments  of  superior  courts  of  general 
jurisdiction,  was  subject  to  many  exceptions  and  qualifica- 
tions and  had  no  application  to  the  case  at  bar;  that  such 
presumptions  were  limited  to  jurisdiction  over  persons  with- 
in the  territorial  limits  of  the  courts,  persons  who  could  be 
reached  by  their  process,  and  also  over  proceedings  which 
were  in  accordance  with  the  course  of  the  tommon  law.  In 
these  latter  particulars,  the  decision  was  in  affirmation  of 
doctrines  asserted  by  the  Circuit  Court  in  an  elaborate  and 
carefully  considered  opinion,  delivered  in  1865,  in  the  case 
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of  Gray  v.  Lammorey  which  grew  out  of  the  sale  under  the 
same  decree  of  the  District  Court  which  is  dow  before  us. 
*  The  doctrines  there  asserted  were  followed  in  the  subsequent 
case  of  Qray  \.  Mmyhy  and^  until  the  decision  of  this  case 
by  the  present  circuit  judge,  were  not  regarded  as  open  to 
contestation  in  the  Circuit  Court.  In  this  case  they  were 
overruled  by  him  upon  the  supposed  obligation  of  the  court 
to  follow  a  decision  of  the  Supreme  Court  of  the  State  in 
Hahi  v.  Kdly,  rendered  in  1868  (34  Cal.  391).  And  to  that 
case,  frequent  reference  has  been  made  by  counsel  on  the 
present  trial,  and  some  of  its  positions  have  been  pressed 
with  great  earnestness,,  as  though  they  were  decisive  of  the- 
points  now  under  consideration.  That  case  was  cited  to 
the  Supreme  Court  of  the  United  States.  Extracts  from  the 
opinion  in  the  case  constituted  the  principal  argument  be- 
fore that  court  of  one  of  the  counsel  of  the  defendants;  and 
if  its  positions  were  not  expressly  mentioned  in  the  opinion 
of  that  oourt,  it  was  not  because  they  had  not  been  carefully 
considered. 

That  case  was  brought  to  quiet  the  title  to  a  tract  of  land 
in  Alameda  county,  and  to  restrain  its  sale.  The  plaintiff 
asserted  title  to  the  premises  by  virtue  of  a  sale  under  a 
judgment  recovered  for  the  deficiency  remaining  of  a  mort- 
gage debt,  after  application  of  the  proceeds  received  upon 
a  sale  of  the  property  mortgaged.  The  suit  in  which  the 
mortgage  was  foreclosed  and  judgment  for  the  deficiency 
rendered,  was  prosecuted  without  personal  service  upon  the 
defendant,  upon  publication  of  summons;  and  the  validity 
of  the  judgment  was  assailed  upon  the  alleged  ground  that 
the  attempted  service  of  the  summons  by  publication  was 
defective  and  void.  The  decree,  however,  recited  that  it 
appeared  to  the  court  that  the  summons  and  complaint  had 
been  ''duly  served  on  the  defendants  according  to  law  and 
the  order  of  the  judge  of  the  court;"  and  the  Supreme  Court 
of  the  State  held  that  this  recital  was  a  direct  adjudication 
upon  the  point  2lnd  was  as  conclusive  upon  the  parties  as 
any  other  fact  decided,  provided  it  did  not  affirmatively 
appear,  from  other  portions  of  the  record,  that  the  recital 
was  untrue.     As  there  was  no  direct  contradiction  of  the 
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recital,  and  as  no  other  objection  than  the  one  mentioned 
was  taken,  this  ruling  as  to  the  effect  of  the  recital  disposed 
of  the  case  and  necessitated  a  reversal  of  the  decree  below. 
The  court,  however,  in  its  opinion,  did  not  confine  its  con- 
sideration to  this  point,  but  proc<}eded  to  lay  down  certain 
general  rules  as  to  the  presumptions  of  jurisdiction  attend- 
ant upon  the  judgments  of  superior  courts  of  general  jurist- 
diction,  and  to  declare  what  constitutes  the  record  in  this 
State  of  such  judgments,  and  the  conditions  upon  which 
they  may  be  collaterally  assailed.  Among  other  things,  it 
is  asserted  in  substance,  and  so  far  as  anything  in  an  opin- 
ion can  be  deemed  an  adjudication,  which  is  not  necessary 
to  the  decision,  it  adjudged: 

1.  That  a  judgment  of  a  court  of  general  jurisdiction 
could  not  be  attacked  collaterally,  except  for  matters  appa- 
rent upon  its  record;  that  it  was  not  necessary  that  the  juris- 
diction of  the  court  should  affirmatively  appear  upon  the 
record,  but  that,  in  the  absence  from  the  record  of  mutters 
affirmatively  disclosing  a  want  of  jurisdiction,  either  over  . 
the  subject-matter  of  the  action  or  the  person  of  the  defend- 
ant, such  jurisdiction  would  be  conclusively  presumed;  and 
that  this  conclusive  presumption  prevailed  in  all  cases  with- 
out reference  to  the  character  of  the  proceedings,  or  the 
residence  of  the  parties  against  whom  they  were  taken. 

2.  That  in  this  State  such  record  of  th^  court  consists  ^ 
only  of  the  papers  and  proceedings  which  compose  what  is 
designated  in  the  Code  of  Procedure  as  the  judgment-roll; 
and,  where  jurisdiction  is  exercised  over  persons  without 
the  territorial  limits  of  the  court  by  constructive  sei*vice 
upon  them  by  publication  of  summons,  and  judgment  by 
default  is  rendered  upon  such  service,  the  record  need  not 
contain  certain  material  proceedings,  without  which  juris- 
diction cannot  attach,  or  any  recital  or  evidence  of  such 
proceedings,  because  the  legislature  has  not  directed  such 
proceedings  to  be  incorporated  in  the  so-called  judgment- 
roll. 

We  do  not  regard  the  case  at  bar  as  one  where  any  col- 
lateral attack  is  made  upon  a  judgment  of  a  superior  court 
of  general  jurisdiction.    The  decree  in  the  consolidated 
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stitntional  reqnirement,  which  relates  to  the  faith  and  credit 
to  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State,  inasmuch  as  it 
declares  the  effect  of  the  records  and  judicial  proceedings 
of  the  States  when  authenticated,  as  provided  **t?i  evei'tf 
cmirt  within  the  United  States,^*  thus  making  its  provisions 
applicable  to  the  National  courts,  as  well  as  to  the  courts  of 
the  States.  The  power  of  Congress  to  prescribe  the  man- 
ner in  which  the  records  of  the  States  shall.be  proved  in 
the  National  courts,  and  the  effect  which  shall  he  given  to 
them,  is  independent  of  the  constitutional  provisipn.  Still 
the  law  is  to  have  the  same  construction  in  its  application 
to  the  National  courts  as  to  the  State  courts.  It  leaves  un- 
touched the  general  principle  that  the  jurisdiction  of  every 
court  is  open  to  inquiry,  when  produced  in  the  courts  of 
another  sovereignty. 

The  Circuit  Court  of  the  United  States  for  the  district  of 
California  has  the  same  authority  to  examine  into  the  juris- 
diction of  a  State  court  of  California,  when  its  judgment  is 
produced,  as  the  Circuit  Court  of  the  United  States  for  the 
district  of  New  York  has,  when  the  same  judgment  is  pro- 
duced before  that  tribunal.  All  the  Circuit  Courts  of  the 
United  States  have  the  same  relation  to  the  State  courts; 
and  each  will  take  notice  of  and  administer  in  proper  cases 
the  laws  of  the  States.  This  court,  for  example,  will  take 
notice  of,  and,  in  a  proper  case,  administer  the  law  of  New 
York,  just  as  it  will  take  notice  of  and  administer  the  law 
of  this  State.  In  all  cases  the  jurisdiction  of  a  State  court 
may  be  inquired  into;  but  the  inquiry  can  proceed  no  fur- 
ther; the  jurisdiction  »ditisting,  the  merits  of  the  contro- 
versy involved  are  not  open  to  examination. 

We  recur  now  to  the  rulings- in  Hahnv.  Kelly,  The  first 
position,  that  when  a  judgment  of  a  court  of  general  juris- 
diction is  produced  in  evidence,  it  can  only  be  collaterally 
attacked  for  matters  apparent  upon  its  record,  and  that,  in 
the  absence  of  such  matters,  the  jurisdiction  of  the  court 
must  be  conclusively  presumed,  is  with  certain  qualifica- 
tions and  exceptions  undoubtedly  correct.  These  qualifica- 
tions and  exceptions  arise  where  the  proceedings  or  the 
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parties  against  whom  they  are  taken  are  without  the  ordi« 
nary  jurisdiction  of  the  court,  and  can  only  be  brought 
within  it  by  pursuing  special  statutory  provisions.  As  we 
had  occasion  to  observe  in  a  previous  case,  ''AH  courts, 
even  such  as  are  designated  courts  of  superior  or  general 
authority,  are  more  or  less  limited  in  their  jurisdiction; 
they  are  limited  to  a  particular  kind  of  cases,  such  as  civil 
or  criminal;  or  to  particular  modes  of  administering  relief, 
such  as  legal  or  equitable;  or  to  transactions  of  a  special 
character,  such  as  may  arise  upon  the  high  seas;  or  to  the 
use. of  particular  process  in  the  enforcement  of  their  judg- 
ments." {Noi'to7iY.  JUaeder.)  When  we  speak  of  a  court  of 
general  jurisdiction  in  civil  cases,  we  do  not  mean  one 
which  has  jurisdiction  over  all  subjects  and  all  persons  and. 
of  all  process;  but  we  meai;  one  which  exercises  a  general 
jurisdiction,  in  law  or  equity,  according  to  the  well-estab- 
lished principles  kno^vn  to  those  departments  of  jurispru- 
dence, over  subjects  and  persons  within  certain  defined 
territorial  limits.  When  a  judgment  of  such  a  court  is  pro- 
duced, relating  to  a  matter  falling  within  the  general  scope 
of  its  powers,  the  jurisdiction  of  the  court  will  be  presumed, 
even  in  the  absence  of  the  formal  proceedings  or  steps  by 
which  the  jurisdiction  was  obtained;  and  such  jurisdiction 
cannot  ordinarily  be  assailed  except  on  writ  of  error  or 
appeal,  or  by  some  other  direct  proceeding.  But  when  the 
judgment  of  such  a  court  relates  to  a  matter  not  falling 
within  the  general  scope  of  its  powers,  and  the  authority  of 
the  court  over  the  subject  can  only  be  exercised  in  a  pre- 
scribed manner,  not  according  to  the  course  of  the  common 
law;  or  the  judgment  is  against  a  party  without  the  territo-f 
rial  limits  of  the  court,  who  was  not  served  within  those 
limits  and  did  not  appear  to  the  action,  no  such  presump- 
tion of  jurisdiction  can  arise.  The  judgment  being  as  to 
its  subject-matter  or  persons  out  of  its  ordinary  jurisdic- 
tion, authority  for  its  rendition  must  appear  upon  the  face 
of  its  record.  In  other  words,  there  is  no  presumption  in 
favor  of  the  judgments  of  courts  of  general  jurisdiction, 
except  as  to  matters  and  persons  falling  within  the  scope  of 
that  general  jurisdiction.     When  the  proceeding  is  special 
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and  outside  of  that  general  scope,  either  as  to  subjects  or 
persons,  the  presumption  ceases,  and  the  record*  must  show 
a  compliance  with  the  special  authority,  by  which  the  extra- 
ordinary jurisdiction  is  exercised.  This  doctrine  is  an 
obvious  deduction  from  principle,  and  is  sustained  by 
adjudged  cases  almost  without  number  in  the  highest  courts 
of  the  several  States,  and  in  the  Supreme  Court  of  the 
United  States.  There  is  running  all  through  the  reports 
the  emphatic  declaration  of  the  common  law  courts,  that  a 
special  authority,  conferred  even  upon  a  court  of  general 
jurisdiction,  which  is  exercised  in  a  mode  different  from  the 
course  of  the  common  law,  must  be  strictly  pursued,  and 
the  record  must  disclose  the  jurisdiction  of  the  court.  On 
this  subject  the  cases  speak  a  uniform  language,  with 
scarcely  a  dissentient  voice.     « 

The  tribunals  of  one  State  have  no  jurisdiction,  and  can 
have  none,  over  persons  or  property  without  its  territorial 
limits.  Their  authoi#ty  is  necessarily  circumscribed  by  the 
limits  of  the  sovereignty  creating  them.  Any  exertion  of 
authority  beyond  those  limits  would  be  deemed,  as  stated  in 
D'Arcy  v.  Kelchum,  11  How.  174,  in  every  other  forum  an 
illegitimate  assumption  of  power,  and  be  resisted  as  mere 
abuse. 

But  over  property  and  persons  within  those  limits  the  au- 
thority of  the  State  is  supreme,  except  as  restrained  by  the 
Federal  constitution.  When,  therefore,  property  thus  sit- 
•uated  is  held  by  parties  resident  without  the  State,  or  absent 
from  it,  and  thus  beyond  the  reach  of  the  process  of  its 
courts,  the  admitted  jurisdiction  of  the  State  over  the  prop- 
erty would  be  defeated,  if  a  substituted  service  upon  the  par- 
ties were  not  permitted.  Accordingly,  under  special  circum- 
stances, upon  the  presentation  of  particular  proofs,  substitu- 
ted service,  in  lieu  of  personal  service,  is  allowed  by  statute 
in  nearly  all  the  States,  so  as  to  subject  the  property  of  a  non- 
resident or  absent  party  to  such  disposition  by  their  tribunals 
as  may  be  necessary  to  protect  the  rights  of  their  own  cit- 
izens. In  this  State,  the  statute,  in  terms,  allows  a  construc- 
tive or  substituted  service  in  all  cases,  whether  upon  contract 
or  for  torts,  where  the  person  on  whom  the  service  is  to  be 
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made  is  a  non-resident  of  the  State  or  is  absent  from  it, 
whether  the  action  be  directed  against  property  within  the 
State,  or  merely  for  the  recovery  of  a  personal  judgment 
against  the  defendant.     Bat  so  far  as  the  statute  authorizes, 
upon  such  substituted  service,  a  persoual  judgment  against 
a  non-resident  except  as  a  means  of  reaching  property  sit- 
uated at  the  time  within  the  State,  or  affecting  some  interest 
therein,  or  determining  the  status  of  the  plaintiff  svith  re- 
spect to  such  non-resident,  it  cannot  be  sustained  as  a 
legitimate  exercise  of  legislative  power.     A  pure  personal 
judgment,  not  used  as  a  means  of  reaching  property  at  the 
time  in  the  State,  or  affecting  some  interest  therein,  or 
determining  the  status  of  the  plaintiff,  rendered  against  a  ^ 
non-resident  of  the  State,  not  having  been  personally  served 
within  its  limits  and  not  appearing  to  the  action,  would  not 
be  a  judicial  determination  of  the  rights  of  the  parties,  but 
an  arbitrary  declaration  by  the  tribunals  of  the  State  as  to 
the  liability  of  a  party  over  whose  person  and  property  they 
had  no  control.     The  validity  of  the  statute  can  only  be  sus- 
tained by  restricting  its  application  to  cases  where,  in  con- 
nection with  the  process  against  the  person,  property  in  the 
State  is  brought  under  the  control  of  the  court  and  subjected 
to  its  judgment,  or  where  the  judgment  is  sought  simply  aB 
a  means  of  reaching  such  property  or  affecting  some  interest 
therein,  or  to  cases  where  the  action  relates  to  the  personal 
status  of  the  plaintiff  in  the  State. 

Aliens  at  peace  with  the  United  States  are  allowed  access 
to  the  courts  of  the  States,  and  unless  the  statute  be  limited 
in  its  application  as  stated,  we  must  accept  the  conclusion 
that  personal  judgments  for  torts  by  one  alien  against  another, 
neither  of  whom  has  ever  been  within  our  borders,  may  be 
recovered  without  personal  service,  by  publication,  and  sub- 
sequently enforced  against  any  property  belonging  to  the 
defendant,  that  may  by  chance  be  brought  into  the  country. 
It  would  certainly  be  a  strange  application  of  the  statute  if 
an  inhabitant  of  Asia  could  recover  in  that  way  in  our 
courts  a  personal  judgment  for  an  alleged  tort  committed 
against  him  in  his  own  country  by  one  of  his  countrymen. 

An  attachment  of  the  property  of  a  non-resident  is  allowed 
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by  the  law  of  this  State  iuall  actious  upon  contracts,  express 
or  implied.  This  remedy,  with  the  ordinary  power  of,  a 
court  of  equity  to  enforce  mortgages  and  other  liens,  audio 
take  property  into  its  custody  where  there  is  danger  of  its 
removal  beyond  the  State  or  of  being  wasted,  and  the  in- 
formation imparted  to  third  parties  by  filing  a  notice  of  lis 
pendens  where  an  interest  in  real  property  is  the  subject  of 
the  litigation,  a£fords  sufficient  protection  to  citizens  of  the 
State  without  the  assumption  of  any  territorial  jurisdiction 
over  non-residents.  Be  this  as  it  may,  any  such  assump- 
tion can  find  no  support  in  any  principle  of  natural  justice 
or  constitutional  law. 

**  Where  a  party  is  within  a  territory,"  says  Mr.  Justice 
Story  in  Piquet  v.  Swan,  5  Mason,  43,  **he  may  justly  be 
subjected  to  its  process,  and  bound  personally  by  the  judg- 
ment pronounced  on  such  process  against  him.  Where  he 
is  not  within  such  territory,  and  is  not  personally  subject 
to  its  laws,  if,  on  account  of  his  supposed  or  actual  property 
being  within  the  territory,  process  by  the  local  laws  may, 
by  attachment,  go  to  compel  his  appearance,  and  for  his 
default  to  appear,  judgment  may  be  pronounced  against 
him,  such  a  judgment  must,  upon  general  principles,  be 
deemed  only  to  bind  him  to  the  extent  of  such  property, 
and  cannot  have  the  eflfect  of  a  conclusive  judgment  in  per' 
sonamy  for  the  plain  reason  that,  except  so  far  as  the  prop- 
erty is  concerned,  it  is  a  judgment  coram  nonjudice.  *  *  * 
The  principles  of  the  common  law  (which  are  never  to  be 
lost  sight  of  in  the  construction  of  our  own  statutes),  pro- 
ceed yet  further.  In  general,  it  may  be  said  that  they  au- 
thorize no  judgment  against  a  party,  until  after  his  appear- 
ance in  court.  He  may  be  taken  on  a  capias  and  brought 
into  court,  or  distrained  by  attachment  and  other  process 
against  his  property  to  compel  his  appearance;  and  for  non- 
appearance be  outlawed.  But  still,  even  though  a  subject 
and  within  the  kingdom,  the  judgment  against  him  can  take 
place  only  after  such  appearance.  So  anxious  was  the  com- 
mon law  to  guard  the  rights  of  private  persons  from 
judgments  obtained  without  notice  and  regular  personal 
appearance  in  court." 
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'*  Jarisdiction  is  acquired,"  says  the  Supreme  Court  in 
BoaiadVs  Lessee  v.  OLis^  9  Howard,  348,  "in  one  of  two 
modes:  firsts  as  against  the  person  of  the  defendant  by  the 
service  of  process;  or,  secondly,  by  a  procedure  against 
the  property  of  the  defendant  within  the  jurisdiction  of  the 
court.  In  the  latter  case,  the  defendant  is  not  personally, 
bound  by  the  judgment  beyond  the  property  in  question. 
And  it  is  immaterial  whether  the  proceeding  against  the 
property  be  by  attachment  or  a  bill  in  chancery.  It  must 
be  substantially  a  proceeding  in  rem," 

A  substituted  service  is  usually  made  in  the  form  of  a 
notice  published  iu  the  public  journals,  as  in  this  State. 
**  But  such  notice,"  says  Cooley  (p.  404),  in  his  treatise 
on  Constitutional  Limitations,  ''is  restricted  in  its  legal 
effect,  and  cannot  be  made  available  for  all  purposes.  It 
will  enable  the  court  to  give  effect  to  the  proceediog  so  far 
as  it  is  one  in  rem,  but  when  the  res  is  disposed  of,  the  au- 
thority of  the  court  ceases.  The  statute  may  give  it  effect 
so  far  as  the  subject-matter  of  the  proceeding  is  within  the 
limits  and  therefore  under  the  control  of  the  State;  but 
the  notice  cannot  be  made  to  stand  in  the  place  of  process, 
so  as  to  subject  the  defendant  to  a  valid  judgment  against 
him  personally.  In  attachment  proceedings,  the  published 
notice  may  be  sufficient  to  enable  the  plaintiff  to  obtain  a 
judgment  which  he  can  enforce  by  sale  of  the  property  at- 
tached, but  for  any  other  purpose  such  judgment  would  be 
ineffectual.  The  defendant  could  not  be  followed  into  an- 
other state  or  country,  and  there  have  recovery  against  him 
upon  the  judgment  as  an  established  demand.  The  fact  that 
process  was  not  personally  served  is  a  conclusive  objection 
to  the  judgment  as  a  personal  claim,  unless  the  defendant 
caused  his  appearance  to  be  entered  iu  the  attachment  pro- 
ceedings. Where  a  party  has  property  id  a  State,  and 
resides  elsewhere,  his  property  is  justly  subject  to  all  valid 
claims  that  may  exist  against  him  there;  but  beyond  this^ 
due  process  of  law  would  require  appearance  or  personal 
service  before  the  defendant  could  be  personally  bound  by 
any  judgment  rendered." 

In  Cooper  v.  Reynolds,  10  Wall.  308,  similar  doctrines  are 
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laid  down  by  tbe  Supreme  Court  of  the  United  States.     In 

that  case,  the  plaintiff  had  sued  the  defendants  in  Tennessee 

for  false  imprisonment,  and  upon  affidavit  that  none  of 

X/  them  were  to  be  found  in  his  county,  sued  out  a  writ  of 

attachment  against  their  property.  Publication  was  ordered 
by  the  court,  notifying  them  to  appear  and  plead,  answer 
or  demur,  or  that  the  suit  would  be  taken  as  confessed,  and 
proceeded  in  ex  parte  as  to  them.  Publication  was  had, 
and  the  defendants  having  made  default,  judgment  was 
eutered  against  them,  and  the  attached  property  was  sold 
under  it.  The  purchaser  having  been  put  into  possession, 
the  original  owner  brought  ejectment  for  the  premises.  In 
considering  the  character  of  the  attachment  suit,  the  court, 
speaking  through  Mr.  Justice  Miller,  said:  ''Its  essential 
purpose  or  nature  is  to  establish,  by  the  judgment  of  the 
coui't,  a  demand  against  the  defendant,  and  to  subject  his 
property,  lying  within  the  territorial  jurisdiction  of  the 
court,  to  the  payment  of  that  demand. 

''But  the  plaintiff  is  met  at  the  commencement  of  his 
proceedings  by  the  fact  that  the  defendant  is  not  within 
that  territorial  jurisdiction,  and  cannot  be  served  with  any 
process  by  which  he  can  be  brought  personally  within  the 
power  of  the  court.  For  this  difficulty  the  statute  has 
provided  a  remedy.  It  says  that,  upon  affidavit  being 
made  of  that  fact,  a  writ  of  attachment  may  be  issued  and 
levied  on  any  of  the  defendant's  property,  and  a  publication 
may  be  made  warning  him  to  appear,  and  that  thereafter 
the  court  may  proceed  in  the  case,  whether  he  appears  or 
not. 

"If  the  defendant  appears,  the  cause  becomes  mainly  a 
suit  in  pet'sonarrif  with  the  added  incident  that  the  property 
attached  remains  liable,  under  the  control  of  the  court,  to 
answer  to  anydemand  which  may  be  established  against 
the  defendant  by  the  final  judgment  of  the  court.  But  if 
there  is  no  appearance  of  the  defendant,  and  no  service  of 
process  on  him,  the  case  becomes,  in  its  essential  nature,  a 
proceeding  in  rem,  the  only  effect  of  which  is  to  subject  the 
property  attached  to  the  payment  of  the  demand  which  the 
court  may  find  to  be  due  to  the  plaintiff. 
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'^That  such  is  the  nature  of  this  proceediog  in  this  latter 
class  of  cases,  is  ^clearly  evinced  by  two  well-established 
propositions:  first,  the  judgment  of  the  court,  though  in 
form  a  personal  judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  that  suit.  No  gen- 
eral execution  can  be  issued  for  any  balance  unpaid  after 
the  attached  property  is  exhausted.  No  suit  can  be  main- 
tained on  such  a  judgment  in  the  same  court  or  in  any 
other;  nor  can  it  be  used  as  evidence  in  any  other  proceed- 
ing not  affecting  the  attached  property;  nor  could  the  costs 
in  that  proceeding  be  collected  of  defendant  out  of  any 
other  property  than  that  attached  in  the  suit.  Second,  the 
com-t,  in  such  a  suit,  cannot  proceed  unless  the  officer  finds 
some  property  of  defendant  on  which  to  levy  the  writ  of 
attachment.  A  return  that  none  can  be  found  is  the  end  of 
the  case,  and  deprives  the  court  of  further  jurisdiction, 
though  the  publication  may  have  been  duly  made  and 
proven  in  court." 

The  writer  of  the  present  opinion  thought  some  of  the 
objections  taken  to    the  preliminary  proceedings  in  the 
attachment  suit  referred  to  were  well  founded,  and  dis- 
sented from  the  judgment  of  the  court;  but  in  the  doctrine 
laid  down  in  the  above  citation  he  always  has  concurred. 
It  is,  in  our  judgment,  the  trae  doctrine,  and  the  only  doc- 
trine which  is  consistent  with  any  just  protection  to  the 
citizens  of  other  States.     Such  is  the  constant  intercourse 
between  citizens  of  different  States  at  the  present  time  that 
the  greatest  insecurity  to  property  would  exist,  if  purely 
personal    judgments  obtained  ex  parte,  without  personal 
citation,  upon  mere  publication  of  notice,  which,  in  the 
great  majority  of  cases,  would  never  be  seen  by  the  parties 
interested,  could  be  made  available  for  the  seizure  of  prop- 
erty afterwards  brought  within  the  State.     That  law  would 
be  intolerable,  if  valid,  which  would  permit  citizens  of  an- 
other State  to  come  into  this  State  and  recover  personal 
judgments  for  all  sorts  of  torts  and  contracts,  upon  mere 
service  by  publication  against  citizens  of  different  States 
who  have  never  been  within  the  State  or  possessed  any 
property  therein.     If  such  judgments  could  be  upheld  they 
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would  become  the  frequent  instruments  of  fraud  in  the 
hands  of  the  unscrupulous,  and  be  sprung  on  the  property 
of  the  unsuspecting  defendants  when  the  transactions  giving 
rise  to  the  judgments  have  passed  from  their  memory,  or 
the  evidence  respecting  the  transactions  has  perished.  We 
do  not  think  it  within  the  competency  of  the  legislature  to 
invest  its  tribunals  with  authority  having  any  such  reach 
and  force;  certainly  no  presumption  in  favor  of  their  juris- 
diction can  arise  when  a  judgment  of  this  character  is  pro* 
duced  against  a  non-resident  who  has  never  been  within 
the  State,  and  did  not  appear  to  the  action.  (Hare  &  Wal- 
lace's Notes  to  Smith's  Leading  Cases,  vol.  1,  p,  838;  Picquet 
T.  Stvan,  5  Mason,  536;  Monroe  v.  Douglas,  4  Sand.  .Ch. 
182.)* 


*  In  Oakley  v.  A^pinwaU,  4  Comstock,  620,  Mr.  Chief  Justice  Bronson, 
in  delivering  the  opinion  of  the  Court  of  Appeals  of  New  York,  said: 
**  When  the  courts  of  any  State  render  a  judgment  against  one  who  was 
not  a  citizen  of  that  State,  and  was  not  brought  into  court,  the  judgment 
is  held  absolutely  void  eveiywhere  else,  although  it  may  have  been  ex- 
pressly authorized  by  the  legislature  of  the  State  where  it  was  rendered. 
I  doubt  whether  such  a  judgment  is  of  any  force  in  the  State  where  it  was 
rendered.  Under  our  form  of  government  it  is  questionable,  to  say  the 
least,  whether  the  legislature  can,  in  any  case,  without  an  express  license 
from  the  people,  authorize  a  judgment  which  shall  operate  in  personam 
against  a  defendant  who  neither  appeared  nor  was  in  any  way  served  with 
process.  The  State  must  not  boast  of  its  civilization,  nor  of  its  progress  in 
the  principles  of  civil  liberty,  where  the  legislature  has  power  to  provide 
that  a  man  may  be  condemned  unheard/* 

In  WebHer  y.  RHif  11  How.  459,  it  appeared  that  the  legislature  of  the 
territory  of  Iowa  had  directed  that  suits  might  be  instituted  against  the 
owners  of  half-bredd  lands  lying  in  Lee  county  in  that  territory,  aud  notice 
be  given  to  the  owners  through  the  Iowa  Territorial  Oazette.  Suits  having 
been  instituted  by  notice  in  that  way,  and  judgments  recovered,  the  Su- 
preme Court  of  the  United  States  declared  that  they  were  nullities.  **  These 
suits,"  said  Mr.  Justice  McLean  in  delivering  the  opinion  of  the  court, 
'*were  not  a  proceeding  in  rem  against  the  land,  but  were  in  personatn 
against  the  owners  of  it.  Whether  they  all  resided  within  the  territory  or 
not,  docs  not  appear,  nor  is  it  a  matter  of  any  importance.  No  person  is 
reqiiired  to  answer  in  a  suit  on  whom  process  has  not  been  served,  or  whose 
property  has  not  been  attached.  In  this  case,  there  was  no  personal  notice 
nor  an  attachment  or  other  proceeding  against  the  land,  until  after  the 
judgments.  The  judgments,  therefore,  are  nullities,  and  did  not  authorize 
the  executions  on  which  the  land  was  sold. "   • 
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The  second  position  laid  down  in  Hahn  v.  Kelly,  requires 
ns  to  consider  what  papers  and  proceedings  constitute  the 
record  of  a  court  of  general  jurisdiction,  which  may  be 
looked  into  when  a  judgment  of  that  court  rendered  against 
a  person  without  the  territorial  limits  of  the  court,  upon 
constructive  service  by  publication,  is  assailed  collaterally 
for  want  of  jurisdiction.  In  that  case,  it  is  held  that  such 
record  consists  only  of  the  papers  and  proceedings  which 
compose  what  is  designated  in  the  Code  of  Procedure  as  the 
judgmenir-roU;  and  that  it  need  not  contain  the  affidavit  of 
the  party  and  the  order  of  the  court,  without  which  con- 
structive service  of  the  summons  by  publication  cannot  be 
made. 

The  statute  authorizing  constructive  service  by  publica- 
tion of  summons  upon  non-resident  and  absent  parties,  re- 
quires certain  facts  to  be  presented  by  affidavit  to  the  court 
in  which  the  action  is  pending,  or  to  a  judge  thereof,  or  to 
a  county  judge.  If  it  appear  upon  such  presentation  to  the 
satisfaction  of  the  court  or  judge  that  the  facts  exist,  an 
order  may  be  made  for  the  publication  of  the  summons, 
and  such  order  must  prescribe  the  period  and  designate  the 
paper  in  which  the  publication  is  to  be  made;  and  if  the 
residence  of  the  defendant  be  known,  the  order  must  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith 
deposited  in  the  post-office  directed  to  him  at  his  place  of 
residence.  The  service  of  the  summons  is  deemed  com- 
plete at  the  expiration  of  the  time  prescribed  by  the  order 
for  publication. 

The  statute,  in  the  same  title  which  treats  of  the  manner 
of  commencing  civil  actions,  after  stating  the  manner  in 
which  service  shall  be  made  in  case  of  personal  service, 
and  in  case  of  service  by  publication,  provides  in  sections 
almost  immediately  following,  that  **  Proof  of  the  service  of 
summons  shall  be  as  follows:  1.  If  served  by  the  sheriff, 
his  certificate  thereof.  2.  If  served  by  any  other  person, 
his  affidavit  thereof.  3.  In  case  of  publication,  the  affi- 
davit of  the  printer,  or  his  foreman  or  principal  clerk, 
showing  the  same;  and  on  an  affidavit  of  a  deposit  of  a 
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copy  of  the  summons  in  the  post-office,  if  the  same  has 
been  deposited." 

In  another  part  of  the  same  statute,  in  a  different  title 
and  chapter,  treating  of  a  different  subject,  'Hhe  manner  of 
giving  and  entering  judgment,"  it  is  provided  that  immedi- 
ately after  entering  the  judgment,  in  case  the  complaint  be 
not  answered,  the  clerk  shall  attach  together  the  summons 
with  the  affidavit  or  proof  of  service,  and  the  complaint 
with  a  memorandum  indorsed  thereon,  that  the  default  of 
the  defendant  in  not  answering  was  entered,  and  a  copy  of 
the  judgment;  and  that  these  papers  shall  constitute  the 
judgment-roll  in  the  case. 

Now,  it  is  evident  that  the  language  of  the  statute  in  the 
first  title  mentioned,  declaring  what  shall  be  proof  of  service 
of  the  summons,  must  be  limited  to  the  action  of  the  persons 
making  the  service  or  publication,  of  which  the  sections  im- 
mediately preceding  in  the  same  title  speak;  as  if  the  lan- 
guage were  as  follows:  ** Proof  of  the  service  of  sum- 
mons by  the  sheriff  or  other  person,  or  by  a  publisher  of  a 
newspaper,  as  above  provided,  shall  be  as  follows."  The 
obvious  meaning  intended  is,  that  the  proof  of  service, 
which  the  parties  performing  the  particular  duty  prescribed 
must  fuiiiish,  shall  be  the  certificate  or  affidavit  designated. 
It  does  not  mean  that  suck  certificate  or  affidavit  shall  be 
all  that  is  required  on  the  subject  of  service,  but  only  all 
that  is  required  of  those  particular  persons.  Any  other 
constructioh  would  lead  to  this  absurd  result,  that  an  affi- 
davit could  be  used  to  establish  conclusively  a  fact  to  which 
it  makes  no  reference.  Publication  of  a  summons  in  a 
newspaper  is  not  service  of  the  summons,  nor  is  an  affidavit 
of  such  publication  proof  of  service.  The  publication,  to  be 
of  any  avail,  must  be  in  a  paper  designated  and  for  the 
period  prescribed  by  the  order  of  the  court  or  judge.  The 
terms  of  such  order  must  therefore  be  connected  with  the 
affidavit,  or  the  proof  will  amount  to  nothing.  The  affidavit 
by  itself  is  only  a  portion  of  the  proof,  a  solitary  link  in  the 
chain  required.  The  printer  is  not  supposed  to  know  any- 
thing of  the  order,  and  is  not  called  upon  even  to  refer  to  it 
in  his  affidavit. 
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When,  therefore,  the  record  of  the  judgment  comes  to  be 
made  up,  it  must  necessarily  include  the  order  of  the  court, 
or  it  will  disclose  no  proof  of  service.  And  when  the  statute 
requires  the  clerk  lo  attach  with  other  papers  the  proof  of 
service,  it  means  not  merely  the  affidavit  which  the  publisher 
may  furnish  as  part  of  such  proof,  but  the  order  also,  without 
which  the  affidavit  establishes  nothing.  It  is  in  giving  to 
the  provision,  declaring  the  proof  which  the  officer  or  person 
making  personal  service  or  the  printer  publishing  the  sum- 
mons shall  furnish  of  their  acts,  the  'effect  of  a  declaration 
that  no  other  proof  of  the  service  was  necessary,  that  error 
in  our  judgment  was  committed  in  Hahn  v.  KeUy. 

That  the  ruling  in  that  case  left  the  judgment-roll  a  de- 
fective and  imperfect  record,  seems  to  have  been  felt  by  the 
court,  for  it  says:  ''In  our  judgment,  it  would  have  added 
to  the  completeness  of  the  record  to  have  made  the  proof 
of  service  by  publication  include,  also,  the  affidavit  of  the 
party,  and  the  order  of  the  court  directing  publication  to 
be  made,  for,  in  point  of  law,  they  constitute  a  part  of  the 
mode;  but  the  legislature  has  not  seen  proper  to  do  so,  and 
we  can  no  more  add  to  their  will  than  we  can  take  from  it." 

For  the  reasons  we  have  stated,  we  do  not  admit  that  the 
statute  sanctions  any  such  defective  record;  but,  on  the  con- 
trary, we  are  clear  that,  properly  construed,  it  requires  full 
proof  of  the  jurisdictional  facts  to  be  incorporated  into  the 
jndgment-rolL 

If,  however,  we^are  mistaken,  and  the  order,  which  is  the 
foundation  of  and  the  only  authority  for  the  publication,  is 
no  part  of  such  roll,  or,  if  not  mistaken,  we  are  bound  to 
accept  as  correct,  the  construction  of  the  statute  given  by 
the  State  court,  then  inquiry  into  the  jurisdiction  of  the 
court  cannot  be  limited,  on  a  collateral  attack,  to  the  con- 
tents of  the  roll.  The  remaining  record  of  the  proceedings 
would  be  of  equal  authority  and  verity,  and  could  be  equally 
relied  upon.  The  record  at  common  law,  which  imported 
absolute  verity,  was  a  history  of  all  the  acts  and  proceed- 
ings in  the  action,  from  its  initiation  to  final  judgment,  en- 
rolled upon  parchment  for  a  perpetual  memorial  and  testi- 
mony.    These  rolls  were  called  records  of  the  court,  and 
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were,  in  the  lauguage  of  Blackstone,  ''of  such  high  and 
supereminent  authority,  that  their  truth  was  not  to  be  called 
in  question."  A  record,  professedly  embra;cing  only  a  por- 
tion of  such  acts  and  proceediogs,  cannot  be  entitled  to  simi- 
lar implicit  credit,  and  cannot  equally  close  the  door  against 
collateral  attack.  The  use  of  the  same  designation  to  indi- 
cate a  different  collection  of  acts  and  proceedings,  cannot, 
of  course,  carry  with  it  the  same  import.  If  the  legislature 
should  declare  that  only  that  portion  of  the  proceedings  in 
an  action,  which  constitutes  the  judgment  itself,  should  be 
enrolled,  it  would  not  be  any  less  illogical  to  insist  that  to 
that  enrollment  parties  should  be  confined  when  questioning 
the  jurisdiction  of  the  court,  than  it  is  that  they  shall  be 
confined  to  any  other  defective  record  of  the  proceedings  in 
the  action. 

When  constructive  service  by  publication  in  a  personal 
action  is  authorized  by  statute  in  place  of  personal  citation, 
the  rule  prevailing  in  all  courts  is,  that  the  statute  must  be 
strictly  pursued.  We  are  not  aware  that  this  doctrine  has 
been  deuied  in  any  State  court.  It  has  been  repeatedly  as- 
serted by  the  Supreme  Court  of  this  State  in  the  most  em- 
phatic manner.  ''A  contrary  course,"  said  that  court  in 
JordajYi  V.  Giblin,  in  1859,  ''would  encourage  fraud  and  lead 
to  oppression."  (12  Cal.  100.)  "A  failure  to  carry  out  the 
rule  thus  prescribed,"  said  the  court,  speaking  through  Mr* 
Justice  Sanderson,  in  Bicketson  v.  Richardson^  26  Gal.  149, 
"  in  auy  particular  is  fatal  where  it  is  not  cured  by  an  ap- 
pearance." In  Forbes  v.  Hyde,  31  Cal.  342,  decided  in  1866, 
the  same  doctrine  is  recognized.  There  the  objection  to  the 
insufficiency  of  an  affidavit  made  to  obtain  an  order  of  pub- 
lication, was  allowed  on  a  collateral  attack  to  the  judgment 
under  which  the  plaintiff  claimed  title  in  ejectment.  As  the 
statute  only  requires  certain  facts  to  appear  by  affidavit  to 
the  satisfaction  of  the  court  or  judge,  we  should  be  inclined, 
in  the  absence  of  this  decision,  to  hold  that  defects  in  the 
affidavit  could  be  taken  advantage  of  only  on  appeal,  and 
could  not  be  urged  collaterally.  We  cite  the  case,  however, 
not  only  because  it  reiterates  the  rule  of  strict  construction, 
because  of  the  special  reason  it  gives  for  its  enforcement  in 
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this  State,  in  the  obseryation  that  there  is  probably  *  *  no 
State  in  which  so  many  have  waited  and  are  still  waiting 
for  their  adversaries  to  depart  in  order  that  suit  may  be 
brought  and  judgment  obtained  against  them  on  publication 
without  actual  notice."  ^'  It  may  be'important,"  continues 
Mr.  Justice  Sawyer,  in  delivering  the  unanimous  opinion  of 
the  court,  *'  to  the  interests  of  those  who  suppose  they  have 
acquired  rights  under  this  class  of  judgments,  that  they 
should  be  upheld.  But  it  is  equally  important  that  the  in- 
terests of  parties  who  have  only  been  constructively  served 
with  process,  and  who,  in  many  instances,  have  had  no 
actual  notice  till  they  have  been  condemned  unheard,  should 
be  protected.  If  a  judgment  is  void  for  want  of  jurisdic* 
tion,  all  those  who  have  acquired  interests  under  it  have 
done  so  in  full  view  of  the  condition  of  the  record;  while, 
on  the  other  hand,  a  defendant  is  liable  to  have  an  unjust 
judgment  rendered  against  him  without  any  knowledge  of 
the  pendency  of  the  action  till  it  is  too  late  to  protect  him- 
self. An  appeal  is  no  adequate  remedy  where  a  party  has 
no  notice;  for  the  time  to. appeal  is  very  brief,  and  may  ex- 
pire before  actual  notice  is  obtained.  In  the  language 
of  the  court  in  Smith  v.  Bice,  11  Mass.  612,  'The  very 
grievance  complained  of  is,  that  the  party  had  no  notice  of 
the  pending  of  the  cause,  and  of  course  no  opportunity  to 
appeal.'" 

Now,  if  the  rule  in  Hahn  v.  Kdly  be  correct,  we  have  this 
singular  result :  that  whilst  the  statute  must  b^  strictly  fol- 
lowed before  jurisdiction  can  be  acquired  over  the  person, 
a  party  against  whom  a  judgment  is  rendered  is  precluded 
from  examining  the  proceedings,  by  which  alone  it  can  be 
seen  whether  the  statute  has  been  followed.  In  other  words, 
the  court  says  no  jurisdiction  is  acquired  by  the  court  if  the 
requirements  of  the  statute  be  not  pursued,  but  the  record 
of  the  proceedings  taken  shall  always  be  a  closed  book. 

If  the  order  of  the  court  is  no  part  of  the  judgment-roll 
it  cannot  be  brought  before  the  court  on  appeal,  unless  a 
statement  or  bill  of  exceptions  be  made  up;  and  either  of 
these  proceedings  supposes  the  presence  of  the  parties  or 
counsel.    If  any  other  direct  proceedings  are  taken  they 
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might  result  in  vacating  the  judgment;  but  under  the  ruling 
in  the  case  cited,  the  record  being  regular  on  its  face,  the 
purchaser,  if  a  third  party,  would  be  protected,  and  the 
wronged  defendant  be  left  to  the  doubtful  chances  of  recoT- 
ering  the  value  of  his  property  by  action  against  the 
plaintiff. 

From  the  examination  we  have  thus  been  able  to  give  to 
the  case  of  Hahn  v.  Kelly^  we  do  not  find  in  it  sufficient 
reasons  to  depart  from  the  old  and  well-established  rules 
formerly  recognized  in  the  Supreme  Court  of  the  State,  the 
observance  of  which,  as  we  are  more  and  more  impressed 
every  day,  is  essential  to  the  protection  of  the  rights  of  all 
citizens,  whether  resident  or  non-resident  of  the  State. 

The  proceedings  for  constructive  service  by  publication, 
which  the  statute  authorizes,  are,  as  stated  by  Mr.  Justice 
Sanderson  in  the  case  of  Rickdson  v.  RicJiardson,  **  in  dero- 
gation of  the  common  law;"  that  is,  they  are  not  in  accord- 
ance vith  the  course  of  the  common  law. 

It  was  the  boast  of  that  law  that  it  condemned  no  one  in 
his  person  or  his  property  without  his  day  in  court.  That 
there  must  be  citation  before  hearing,  and  hearing,  or  op- 
portunity of  being  heard,  before  judgment,  was  a  cardinal 
principle  which  pervaded  all  its  judicial  proceedings.  And 
when  the  articles  of  compact  contained  in  the  ordinance  of 
1787,  for  the  government  of  the  Northwest  territory  declared 
that  its  inhabitants  should  always  be  entitled  ''to  judicial 
proceedings 'according  to  the  course  of  the  common  law,"  it 
was  believed  by  them  that  they  had  in  that  guarantee  the 
assurance  of  full  protection  to  all  their  private  rights;  and 
that  the  language  was  not  used  ''mainly  for  ornamental 
purposes,"  having  a  certain  "rotundity  of  sound  which  is 
pleasing  to  the  ear  "but  leaving  "no  definite  impression 
upon  the  understanding."*    (Hahn  v.  Kelly,  34  Cal.  411.) 

*  In  speaking  of  these  terms — ''proceeding  according  to  the  course  of 
the  common  law  "-r-the  court,  in  Hahn  v.  Kelly,  uses  this  language:  "Some 
words  are  used  to  express  ideas,  and  others  to  ornament  them.  The  more 
we  turn  this  expression  over,  and  examine  it  by  the  light  of  reason,  for  the 
purpose  of  determining  to  what  use  it  has  been  put,  the  more  we  are  in- 
clined to  the  opinion  that  it  has  been  used  merely  from  force  of  habit,  or 
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The  common  law  recognized  no  such  proceeding  as  a  per- 
sonal jadgment  without  the  appearance  of  the  party,  and 
probably  in  no  other  case  than  Hahn  v.  KeUy  were  proceed- 
ings to  outlawry  eyer  cited  as  a  mode  *' amounting  or  equiv- 
alent to  constructive  service,"  by  which  a  common  law  court 
obtained  jurisdiction.  **By  the  strict  rules  of  the  common 
law,"  says  the  Supreme  Court  of  New  Jersey,  in  HessY.  Cole, 
3  Zab.  [116"]  16,  "it  was  necessary  in  every  suit,  not  only 
that  the  defendant  should  be  served  with  process,  'but  that 
his  appearance  to  the  action  should  be  effected.  Every  stu- 
dent is  familiar  with  the  cumbrous  machinery  and  complicated 
process  by  which  the  courts  sought  to  compel  the  appear- 
auce  of  the  defendant.  He  is  familiar  also  with  the  prin- 
ciple, that  if  the  defendant  was  contumacious  and  refused 
to  appear  to  a  mere  civil  action,  the  proceedings  were  at  an 
end.  No  judgment  could  be  rendered.  Every  common 
law  record  shows  upon  its  face  that  the  defendant  was  either 
in  custody,  or  was  summoned  or  attached  to  answer  to  the 
action.  And  however  inconvenient  may  have  been  the 
strictness  with  which  the  principle  was  applied,  and  the  ex- 
tent to  which  it  was  enforced  in  ancient  common  law  pro- 
ceedings, the  principle  itself  is  by  no  means  peculiar  to  the 
common  law.  It  pervades,  in  fact,  every  code  of  law  and 
every  well-regulated  system  for  the  administration  of  jus- 
tice." 

The  opinion  in  Hahn  v.  Edly  is  not  only  singular  in  its 
reference  to  proceedings  to  outlawry  for  want  of  appearance 
of  a  party,  but  the  citations  from  Blackstone,  to  show  that 
the  courts  of  chancery  would  proceed  to  judgment  upon  a 
constructive  service  of  process  at  all  analogous  to  service 
by  publication,  establish  nothing  of  the  kind;  and  only 
seem  to  do  so  because  they  are  detached  from  their  context 

mainly  for  ornamental  purposes.  It  has  a  certain  rotundity  of  sound  which 
is  quite  pleasing  to  the  ear,  but  leaves  no  definite  impression  upon  the 
understanding.  It  is  simply  equivalent  to  a  knowing  look  or  a  solemn  shake 
of  the  head,  and  doubtless  it  was  first  used  in  that  sense.  When  first  em- 
ployed,  its  use  was  harmless,  for  there  was  then  no  mode  of  procedure  ex- 
cept such  as  the  common  law  prescribed,  but  its  continued  use  where  the 
modes  of  the  common  law  have  been  superseded  is  mischievous." 
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in  the  yolame.  They  relate  to  proceedings  to  compel  the 
appearance  of  parties  ofler  seitrice  of  the  subpceym,  which  is 
the  original  process  in  chancery,  as  any  one  will  see  who 
will  read  the  whole  page  in  Blackstone  from  which  the  cita- 
tions are  taken. 

Service  of  the  sabpoena  could  indeed  be  made  by  leaving 
a  copy  at  the  actnal  residence  of  the  defendant,  as  well  as 
by  delivering  a  copy  to  him  personally.  And  in  special 
cases  where  an  absent  or  absconding  defendant  had  ap- 
pointed a  person  to  act  as  his  agent  in  the  matter  litigated, 
substitnted  service  upon  such  agent  in  lieu  of  the  principal 
was,  upon  application  to  the  court,  sometimes  allowed. 
(Adams's  Equity,  324;  Hobhovse  v.  Courtney,  12  Simons,  130.) 
But  it  was  not  until  the  statute  of  6  George  II,  c.  25,  that 
proceedings  could  be  taken  by  pnblicati<)n  without  service- 
in  one  of  the  modes  indicated.  That  statute  authorized 
proceedings  by  proclamation  published  in  the  Lmidon  Gazelie, 
and  read  in  the  parish  church,  and  posted  in  the  Boyal  Ex- 
change, where  a  defendant  had  absconded  to  avoid  service. 
It  did  not  apply  to  a  citizen  or  subject  of  another  govern- 
ment who  had  never  been  in  the  realm. 

Passing  from  Hahn  v.  Kdly,  we  proceed  to  consider  the 
other  positions  taken  by  the  defendant  to  defeat  a  recovery. 
It  is  contended  by  her  counsel:  1.  That  the  cases  of  Oray 
and  Eaton  were  suits  in  rem,  and  that  the  decree  in  the 
consolidated  suit  bound  the  property  without  reference  to 
the  defective  service  of  summons  upon  the  infant.  2.  That 
the  District  Court  had  authority  to  appoint  a  guardian. 
ad  liiem  tor  the  infant  without  previous  service  upon  her; 
and  3.  That  the  decree  in  the  consolidated  suit  was  not 
reversed  as  to  the  widow  Matilda. 

1.  Suits  in  rem  may  be  divided  into  four  classes :  Ist, 
those  which  are  directed  primarily  against  particular  prop- 
erty, and  are  intended  to  dispose  of  it  without  reference 
to  the  title  of  individual  claimants;  2d,  those  which  are 
instituted  to  determine  the  status  of  particular  property  or 
persons;  3d,  those  which  are,  in  form,  personal  suits,  but 
which  seek  to  subject  property  brought  by  existing  lien  or 
by  attachment,  or  some  collateral  proceeding,  under  the 
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control  of  the  court,  bo  as  to  giro  effect  to  the  rights  of  the 
parties;  and  ith,  those  which  seek  to  dispose  of  property, 
or  relate  to  some  interest  therein,  but  which  touch  the 
property  or  interest  only  throngh  the  judgment  recorered. 
Proceedings  in  admiralty  for  the  forfeiture  of  a  vessel  or 
goods  are  instances  of  the  first  kind;  the  suit  is  there 
brought  against  the  vessel  or  goods  directly,  without  refer* 
ence  to  the  rights  of  persons,  and  all  parties  are  notified  to 
appear  by  a  designated  day  and  assert  their  claims,  or  the 
property  will  be  condemned.  Proceedings  in  the  probate 
court  upon  the  validity  of  a  will  are  instances  of  the  second 
kind;  the  judgment,  when  rendered,  operating  directly  upon 
the  status  or  condition  of  the  instrument,  determining  its 
validity  or  invalidity.  Proceedings  by  attachment  against 
the  property  of  debtors,  or  to  foreclose  a  mortgage,  or  other 
lien  upon  property,  or  to  partition  real  estate,  are  instances  of 
the  third  kind.  Proceedings  to  compel  the  execution  or  can- 
cellation of  a  conveyance  of  real  property  in  the  State  and 
proceedings  to  wind  up  and  dispose  of  partnership  property 
are  instances  of  the  fourth  kind.  The  third  and  fourth 
classes  mentioned  are  not  strictly  proceedings  in  rem;  but 
so  far  as  they  affect  property  in  the  State,  they  are  treated 
as  substantially  such  proceedings. 

In  proceedings  in  rem  notice  of  some  kind  is  required, 
but  as  all  property  is  supposed  to  be  in  the  possession  of  its 
owner,  either  in  person  or  by  agent,  a  seizure  of  property  is, 
of  itself,  considered  to  impart  notice  of  the  proceeding  to 
the  owner.  Therefore,  where  the  property  is,  at  the  out- 
set, taken  into  the  custody  of  the  court,  the  law  is  less  strict 
in  requiring  further  notice,  either  generally  by  proclama- 
tion to  all  persons,  or  specially  to  the  reputed  owner.  But 
where  the  property  to  be  affected  is  not  thus  at  the  outset 
taken  into  custody,  there  is  no  constructive  notice  given 
by  the  proceeding;  and  the  same  notice,  as  provided  by 
law,  must  be  given  to  the  defendant,  as  in  actions  where  a 
personal  judgment  for  damages  is  alone  sought.  ''  A  pro- 
ceeding," says  the  Supreme  Court  of  Vermont,  in  Woodruff 
V.  Taylor,  20  Vermont,  65,  wheie  the  law  on  the  subject  of 
suits  in  rem  is  stated  with  great  clearness,  '' professing  to  de- 
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termine  the  right  of  property  where  no  notice,  actual  or  con- 
structive, is  given,  whatever  else  it  might  be  called,  would 
not  be  entitled  to  be  dignified  with  the  name  of  a  judicial 
proceeding.  It  will  be  a  mere  arbitrary  edict,  not  to  be 
regarded  anywhere  as  the  judgment  of  a  court/' 

The  suits  of  Gray  and  Eaton  were  partly  in  personam^  and 
were,  at  the  same  time,  intended  to  subject  property  in  the 
State  to  the  disposition  of  the  court;  but  as  the  property 
waSj  not  taken  into  custody  at  the  outset,  there  was  no  con- 
structive notice  given  to  the  owners  or  claimants  by  the 
proceeding,  ^and  the  absent  and  non-resident  defendants 
could  only  be  brought  before  the  court  by  publication  of 
summons,  as  provided  by  statute,  and  this,  as  the  Supreme 
Court  held,  was  never  done,  so  far  as  the  infant  Franklina 
was  concerned. 

2.  As  to  the  authority  of  the  District  Court  to  appoint  a 
guardian  ad  lHem  for  the  infant  without  previous  service 
upon  her,  it  is  sufficient  to  observe  that  the  Supreme  Court 
.of  the  State  on  appeal  decided  that  no  such  authority  existed. 
The  statute  requires  service  of  summons  on  all  infants,  be- 
fore a  guardian  ad  litem  can  be  appointed,  and  makes  no 
difference  in  this  respect  between  an  infant  of  a  few  months, 
and  one  nearly  attaining  his  majority,  and  the  service  can 
no  more  be  dispensed  with  in  the  one  case  than  in  the  other. 
Besides,  there  is  wisdom  in  the  provision  requiring  service 
even  upon  an  infant  in  its  cradle^  for  the  papers,  through  its 
nurse  or  relatives,  would  almost  be  sure  in  suc]i  c€tse  to  find 
their  way  into  hands  of  parties  who  would  look  after  the 
interests  of  the  child.  Be  this  as  it  may,  it  is  the  proceed- 
ing required  by  the  legislature  before  the  jurisdiction  of  the 
court  can  attach;  and  as  Chief  Justice  Taney  said  of  a  mere 
formal  objection  which  was  insisted  upon  in  the  Supreme 
Court,  nothing  is  unimportant  or  to  be  disregarded  which 
the  legislature  has  prescribed  as  a  condition  for  exercising 
the  jurisdiction  of  the  court.  Where  personal  service  can- 
not be  made  by  reason  of  the  non-residence  in  the  State  or 
absence  of  the  infant,  service  must  be  made  by  publication 
as  in  other  cases.  Such  publication  is  the  prescribed  con- 
dition to  the  exercise  of  jurisdiction  over  the  infant. 
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3.  The  objection,  that  the  decree  of  the  District  Court 
in  the  consolidated  action  was  not  reversed  as  to  the  widow 
Matilda,  is  not  founded  upon  fact.  There  was  but  one  de* 
cree,  though  the  court  speak^s  in  its  opinion  as  though  there 
were  two  separate  decrees  before  it.  This  is  an  evident  in- 
advertence in  the  language  of  the  court,  arising  from  the 
fact  that  the  objections  to  the  validity  of  the  decree  were 
taken  to  the  separate  proceedings  had  before  their  consoli- 
dation. The  case  was  remanded  for  further  proceedings; 
and  on  filing  the  remittitur,  the  question  evidently  arose  a^ 
to  what  proceedings  should  be  had,  and  after  hearing  coun- 
sel fur  the  parties,  the  court  ordered  a  new  trial  on  all  th^ 
issues  as  to  all  the  parties.  Upon  this  or^er  the  case  re- 
mained on  the  calender  of  the  District  Court  for  trial  for 
over  a  year,  and  was  then  dismissed.  The  order  of  dis- 
missal was  entered  in  the  consolidated  suit,  and  it  would 
appear  for  greater  caution  in  the  separate  suits  also. 

The  decree  as  to  the  infant  Franklina  being  void  for  want 
of  jurisdiction  in  the  District  Court  over  her;  all  proceed- 
ings founded  upon  such  decree,  so  far  as  her  rights  are 
concerned,  necessarily  partake  of  the  same  infirmity.  The 
purchaser  of  the  premises  being  one  of  the  attorneys  of  the 
plaintiff  Gray,  the  law,  as  held  by  the  Supreme  Court,  im- 
putes to  him  knowledge  of  the  defects  in  the  proceedings 
which  were  taken  under  his  direction  and  that  of  his  part- 
ners. The  conveyance  of  the  undivided  half  to  his  law 
partner  was  made  after  the  reversal  of  the  decree,  and  the 
latter  also  took  his  interest  with  similar  knowledge  of  the 
defect.  Independently  of  this  fact,  their  title  fell  with  the 
reversal  of  the  decree.  On  this  subject  we  can  add  nothing 
to  what  was  said  in  the  opinion  of  the  Supreme  Court,  ex- 
cept that  the  doctrine  of  Beynolds  v.  Hari^  was  reaffirmed 
in  the  late  case  of  Reytwlda  v.  Hoamer,  reported  in  45  Cal. 
617. 

As  to  the  claim  for  rents,  we  are  of  opinion  that  the  cost 
of  filling  up  the  water  lot,  which  was  a  valuable  and  per- 
manent improvement,  is  a  just  offset  to  the  rents  received 
or  which  might  have  been  received  by  the  defendant. 
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It  follows  from  the  views  we  have  expressed  that  the 
plaintiff  is  entitled  to  judgment  for  the  possession  of  the 
premises;  and  such  judgment  will  be  entered  upon  the  find* 
ings  filed,  with  costs. 


In  re  C-  B,  Comstook  &  Co. 

» 

DiBTBiOT  Court,  District  of  Oregon. 
September  3, 1874. 

1.  Act  of  Cokoress  not  Retrospective.— The  provision  of  the  act  of 

June  22, 1874  (11  Stat.  181,)  amendatory  of  the  bankrupt  act,  requiring 
one-fourth  in  number  and  one-third  in  amount  of  the  creditors  to  join  in 
a  petition  for  an  adjudication  in  bankruptcy,  in  cases  commenced  prior 
to  its  passage  and  since  December  1, 1873,  does  not  apply  to  any  of  such 
cases  in  which  there  had  been  an  adjudication  prior  to  the  date  of  said 
act. 

2.  Adjudication  in  Bankruptcy.— A  petition  in  bankruptcy  is  an 

action  or  suit,  and  an  adjudication  of  bankruptcy  thereon  is  a  final 
judgment,  which  judgment  is  beyond  the  power  of  congress  to  annul 
or  set  aside. 

Before  Deaby,  District  Judge. 

On  December  16,  1873,  a  petition  in  bankruptcy  was 
filed  in  this  court  against  C.  B.  Comstock  &  Co.,  upon 
which  they  were  adjudged  bankrupts  on  Januaiy  9,  1874; 
which  adjudication  was  affirmed  in  -the  Circuit  Court  on 
May  9  thereafter. 

On  January  30,  the  Bank  of  British  Columbia  proved  a 
debt  against  the  estate,  of  $6620.28,  to  which  the  assignee, 
on  June  10,  filed  objections. 

On  July  31,  the  bank  moved  to  strike  the  objections  from 
the  files,  because  the  court  had  no  jurisdiction  to  proceed 
in  the  case  since  June  22,  1874,  for  the  reason  that  it  .ap- 
peared that  less  than  one-fourth  in  number  and  one-third 
in  amount  of  the  creditors  had  joined  in  the  petition. 

Thereupon  at  the  request  of  the  parties,  the  register  certi- 
fied the  question  to  the  judge  for  decision,  with  an  opinion 
against  the  motion. 
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WUUam  A,  EffingeVy  for  the  creditor. 
WUliam  Strong,  for  the  assignee. 

Deadt,  J.  Section  39  of  the  bankrapt  act,  as  amended 
by  section  12  of  the  act  of  June  22, 1874,  makes  it  necessary 
for  at  least  one-fourth  of  the  creditors  in  number  and  one- 
third  in  yalue  to  join  in  the  petition  to  have  their  debtor  ad- 
judged a  bankrupt;  and  provides  that  this  provision  ^' shall 
apply  to  all  cases  of  compulsory  or  involuntary  bankruptcy 
commenced  since  December  1,  1873.*' 

The  petition  in  tlus  case  was  not  brought  by  such  a  pro- 
portion of  the  creditors,  either  in  number  or  value. 

The  case  having  been  "commenced  since  December  1," 
is  within  the  mere  letter  of  the  act,  but  I  do  not  think  it  is 
within  the  intent  or  purpose  ^f  it. 

This  has  been  so  held  by  Hopkins,  D.  J.,  hire Raffanf, 
10  N.  B.  R  69;  by  Longyear,  D.  J.>  In  re  Avgell,  Id.  73; 
by  Krekel,  D.  J.,  In  re  Sosenthal,  1  Cent.  L.  J.  364;  by 
Withey^  D.  J.,  In  re  Pickering,  Id.  372;  and  by  Dillon,  C. 
J.,  In  re  Obear  and  In  re  Thomas;  Id.  362. 

A  petition  to  have  a- debtor  adjudged  a  bankrupt  is  to  all 
intents  and  purposes  an  action  or  suit.  The  direct  and  im- 
mediate object  of  the  proceeding  is  to  obtain  the  judgment 
of  the  court  that  the  debtor  is  a  bankrupt.  From  the  filing 
of  the  petition  until  the  court  pronounces  upon  this  ques- 
tion, the  action  is  pending.  But  so  soon  as  judgment  is 
given,  either  that  the  debtor  is  a  bankrupt  or  not,  it  is  no 
longer  pending.  The  action  has  passed  into  judgment — 
not  interlocutory  but  final.  True,  there  may  follow  long 
and  complicated  proceedings  in  the  court  concerning  the 
settlement  and  distribution  of  the  bankrupt's  estate,  but 
these  are  only  consequences  or  incidents  of  such  final  judg- 
ment. Upon  an  execution  to  enforce  an  ordinary  judgment 
in  an  action  at  law  to  recover  money  or  specific  property, 
there  may  be  proceedings  against  third  persons  for  the  pur- 
pose of  subjecting  money  or  property  due  from  or  held  by 
such  persons  to  the  satisfaction  of  said  judgment. 

A  decree  dissolving  the  marriage  relation  is  a  final  one, 
9 
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80  far  as  the  direct  object  of  a  suit  for  diyorce  is  concerneds 
although  the  court  may  thereupon  be  authorized  and  pro- 
ceed to  make  further  decrees  aud  orders,  and  change  and 
modify  the  same  from  time  to  time,  conceruiug  the  prop- 
erty of  t]ie  parties  and  the  custody  and  maintenance  of 
their  children. 

A  decree  admitting  a  will  to  probate  is  a  final  one  so  far 
as  the  validity  of  the  will  is  concerned,  although  the  courts 
as  a  consequence  of  such  decree,  may  proceed  to  administer 
and  distribute  the  estate  of  the  testator. 

Admitting  that  the  legislature  can  modify  or  change  the 
remedy  ina  particular  case,  even  aftec  the  commencement 
of  proceedings,  such  modification  or  change  would  only 
apply  to  pending  cases.  In  the  cases  suggested  there  is  no 
longer  a  remedy  to  be  affected  by  the  legislation.  It  is 
functus — merged  or  passed  into  judgment.  The  rights  of 
all  parties  to  the  proceeding  have  thereby  become  deter- 
mined and  vested,  beyond  the  reach  of  legislative  caprice 
or  control. 

So  in  the  case  at  bar.  The  petition  to  have  Comstock  & 
Co.  adjudged  bankrupts  was  no  longer  pending  when  the 
amendment  of  1874  took  effect.  It  had  served  its  purpose 
and  the  adjudication  upon  it  had  determined  the  status  of 
the  debtors,  and  authorized  the  court  to  distribute  their 
estate  among  their  creditors. 

Even  if  it  were  within  the  power  of  Congress  to  annul 
all  the'  many  adjudications  in  bankruptcy  that  were  had 
throughout  the  country  between  December  1,  1873,  and 
June  22,  1874,  upon  petitions  filed  since  the  former  date, 
the  act  would  be  such  an  unreasonable,  arbitrary,  and  un- 
just one  that  no  court  would  hold  that  Congress  so  intended 
unless  the  intention  was  expressed  in  the  plainest  and  most 
explicit  language.  So  long  as  the  act  was  capable  of  any 
other  construction  it  should  be  adopted  in  preference  to 
one  which  would  lead  to  such  monstrous  and  extraordinary 
results.     (See  //*  re  Obear  and  In  re  Thomas^  supra.) 

For  these  reasons  I  conclude  that  the  act  of  1874,  requir- 
ing tiiat  iu  all  cases  of  involuntary  bankruptcy,  commenced 
since  December  1,  a  certain  proportion  of  the  creditors 
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should  join  in  the  petition,  was  not  intended  to  apply  to  the 
cases  determined  before  its  passage.  As  was  said  In  re 
Raffaufy  snpra:  ''Its  requirements  are  satisfied  with  an  ap- 
plication of  its  provisions  to  existing  cases  before  adjudica- 
tion, and  such,  it  seems  to  me,  is  the  obvious  meaning  of 
the  amendment;"  and,  also.  In  re  Angelic  supra:  ''The  en- 
actment in  question  is  given  full  effect,  and  in  my  opinion 
all  the  effect  Congress  intended  it  should  have,  by  applying 
and  limiting  it  to  cases  still  pending,  and  undisposed  of  by 
adjudication." 

In  re  Jdid  I.  dk  S*  Co.^  10  N.  B.  B.  60,  and  Li  re  Scam- 
mon.  Id.  66,  it  was  held  that  the  act  of  1874  applied  to  all 
cases  commenced  since  December  1,  and  still  pending  or 
not  adjudicated  at  the  date  of  its  passage;  and,  therefore, 
that  the  petitions  in  such  cases  must  be  amended  so  as  to 
show  that  the  requisite  number  and  value  of  creditors  join 
in  it,  before  the  court  can  give  judgment.  In  the  first  case 
Blodgett,  D.  J.,  said:  "It  is  manifest,  then,  that  from  the 
time  this  becomes  a  law  no  person  can  he  adjudged  a  bank^ 
rupt  unless  the  requisite  number  of  creditors  join  in  the 
petition,  because  it  must  be  upon  their  petition:  *  ^  ^ 
Taking  the  whole  scope  of  the  act,  it  seems  to  me,  that  in 
all  petitions  where  adjudication  has  not  already  been  passed, 
the  allegation  must  come  from  the  petitioning  creditors, 
and  it  must  be  made  to  appear  affirmatively  that  the  re- 
quisite  Bomber  do  join  in  Se  petition;"  and  in  tbe  second 
one:  "The  evident  spirit  and  intent  of  the  amendment  is 
that  all  cases,  pending,  commenced  since  December  1,  shall 
conform  to  and  proceed  upon  the  requirements  of  the  law 
in  the  same  manner  as  new  cases." 

Now,  although  this  precise  question  was  not  before  the 
court  in  those  cases,  yet  the  plain  import  of  the  passages 
quoted  is,  that  when  the  cases  had  passed  into  judgment 
they  are  not  pending,  and  therefore  not  within  the  intention 
of  the  act. 

But  if  it  were  manifest  that  it  was  the  intention  of  con- 
gress that  the  act  should  apply  to  all  cases  commenced  since 
December  1,  whether  they  had  passed  into  judgment  or  not, 
it  is  equally  plain  that  it  is  not  within  its  power  so  to  prS- 
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vide.  The  necessary  effect  of  snch  an  enactment  in  this 
case,  would  be  to  annul  and  set  aside  the  judgment  deter- 
mining Comstock  &  Oo.  to  be  bankrupts,  and  to  grant  them 
a  new  trial.  This  would  be  the  exercise  of  judicial  power — 
a  power  tohich  congress  does  not  possess.  Bj  the  constitution 
(Art.  3,  Sec.  1)  it  is  provided:  ''The  judicial  power  of  the 
United  States  shall  be  vested  in  one  supreme  coutt,  and  in 
such  inferior  courts,  as  the  Congress  may  from  time  to  time 
ordain  and  establish." 

In  Wheelivg  Bridge  Case^  18  How.  431,  Mr.  Justice  Nel- 
son says:  "But  it  is  urged,  that  the  act  of  Congress  cannot 
have  the  effect  and  operation  to  annul  the  judgment  of  the 
court  already  rendered,  or  the  rights  determined  thereby  in 
favor  of  the  plaintiff.  This,  as  a  general  proposition,  is 
certainly  not  to  be  denied,  especially  as  it  respects  adjudi- 
cation upon  the  private  rights  of  parties.  When  they  have 
passed  into  judgment  the  right  becomes  absolute^  and  it  is  the 
duty  of  the  couH  to  enforce  it.*^  In  the  same  case,  at  page 
440,  Mr.  Justice  McLean  says:  ''The  Congress  and  the 
Court  constitute  co-ordinate  branches  of  the  government; 
their  duties  are  distinct  and  of  a  different  character.  The 
judicial  powo'  cannot  legislate^  nor  can  the  legislative  power 
act  judicially;''  and  at  page  449  Mr.  Justice  Greer  says: 
"Congress  cannot  annul  or  vacate  any  decree  of  this  court. 
The  assumption  of  such  a  power  is  without  precedent,  and, 
as  a  precedent  for  the  future,  it  is  of  dangerous  example." 
•  Counsel  for  the  motion  has  attempted  to  show  how  this 
act  may  be  applied  to  this  case  without  annulling  the  judg- 
ment, by  merely  staying  any  further  proceeding  herein,  as 
upon  a  siet  pivcessus,  until  the  petition  has  been  amended 
in  conformity  with  it.  But  this  implies  that  the  amendment 
can  be  made,  whereas  the  petitioner  may  not  be  able  to  get 
the  requisite  number  of  persons  to  join  in  the  petition,  and 
in  that  event  the  judgment  is  practically  annulled,  because 
no  proceedings  can  be  taken  under  it  or  in  consequence  of 
it.  But  if  the  amendment  can  be  made,  the  debtors  must 
be  allowed  to  controvert  it,  or  else  it  is  a  mere  fiction,  which 
may  be  alleged  as  a  matter  of  form,  to  give  the  court  juris- 
diction*    If  the  amendment  is  controverted,  a  trial  must 
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take  place  on  this  issue,  which  may  result  in  a  judgment 
dismissing  the  petition,  and  in  that  case  what  becomes  of 
the  former  judgment?  In  effect  it  is  annulled  from  the  time 
it  is  considered  within  the  purview  of  the  act  requiring  the 
amendment  of  the  petition. 

That  such  is  the  effect  of  applying  the  act  to  this  class  of 
cases,  it  seems  to  me  there  can  be  no  doubt.  For  instance, 
on  December  2,  1873,  the  law  of  this  State  being,  that  a 
party  might  bring  an  action  against  an  absent  debtor  and 
attach  his  property  within  the  State  to  satisfy  any  judgment 
which  he  might  obtain  therein,  upon  the  service  of  a  sum- 
mons by  publication,  suppose  A.  commenced  an  action  in 
that  manner  against  B.,  and  obtained  judgment  before  June 
22,  1874,  when  the  legislature  changed  the  law  and  pro- 
vided that  service  of  a  summons  should  not  be  made  by 
publication  except  upon  conditions  and  under  circum* 
stances  materially  different  and  in  addition  to  those  required 
by  the  old  law,  and  farther,  that  this  provision  should  be 
retroactive  and  apply  to  all  cases  commenced  since  Decem- 
ber 1, 1873,  can  it  be  claimed  that  this  act  could  be  applied 
to  the  case  of  A.  v.  B.  without  practically  annulling  and 
setting  aside  the  judgment  therein?    Manifestly  not. 

The  only  practical  solution  of  the  question,  is  to  hold 
that  the  act  of  1874  merely  applies  to  pending  cases — cases 
in  which  the  action  has  not  been  brought  to  a  termination — 
and  that  cases  which  have  passed  into  judgment  are  not 
pending  ones,  but  res  adjtuiicata,  and  therefore  beyond  the 
domain  of  legislation. 
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J.  P.  Robinson  v.  John  Satterlee. 

OlBCUIT  GoUBTy  DiBTBICT  OF  OaUFOBKU. 

Septembeb  7,  1874. 

1.  Jurisdiction—Leave  to  Renew  Motion.— Where  one  judge  has  de- 

nied a  motion,  another  jndge  of  the  same  court  has  jurisdiction  to 
grant  leave  to  renew  the  motion. 

2.  District  Judge  sitting  as  Circuit  Judge.— A  judge  of  a  United 

States  District  Court,  while  sitting  alone  as  circuit  judge,  in  the 
United  States  Circuit  Court,  has  the  same  powers  and  jurisdiction  as 
any  other  judge  sitting  in  the  same  court. 

3.  Dismissal  of  Bill  fob  Want  of  Replication.— Under  the  sixty- 

sizth  equity  rule  prescribed  by  the  United  States  Supreme  Court,  th« 
order  dismissing  the  complainant's  bill  for  want  of  a  replication  is  of 
course,  and  may  be  entered  in  the  clerk's  office  without  any  application 
to,  or  action  by  the  judge. 

4.  Same. — The  dismissal  is  final  unless  set  aside  by  the  court  upon  appli- 

cation duly  made  within  the  proper  time  in  pursuance  of  the  piovisions 
of  the  rule. 

5.  Same — Laches. — Where  a  bill  has  been  dismissed  for  want  of  a  replica- 

tion under  the  sixty-sixth  equity  rule,  a  motion  to  set  aside  the  dismis- 
sal made  nearly  five  years  after  the  entry  of  the  order  of  dismissal, 
without  ofTering  any  excuse  for  the  delay,  wUl  be  denied. 

6.  Supplemental  Answer- Former  Judgment.— Where  leave  to  set 

up  by  way  of  amended  answer  a  former  judgment  between  the  same 
parties  upon  the  same  subject-matter  had  been  denied,  pending  an  ap- 
peal from  the  judgment  sought  to  be  set  up,  leave  to  file  a  supplemental 
answer  setting  up  said  judgment  was  granted  upon  renewal  of  the 
motion  upon  leave  after  the  judgment  had  become  final  by  affirmance 
on  appeal.    (Per  Hoffman,  J.    See  statement  of  the  case.) 

Before  Mr.  Justice  Field  and  Sawteb,  Circuit  Judge. 

Motion  to  set  aside  an  order  granting  leave  to  file  a  supple- 
mental answer;  also/ to  set  aside  an  order  dismissing  the  bill 
under  the  sixty-sixth  equity  rule  for  failure  to  file  replica- 
tion. The  bill  was  filed  January  18^  1868.  The  defendant, 
Satterlee,  entered  his  appearance  March  2, 1868.  April  18, 
in  default  of  an  answer,  an  order  was  entered  taking  the 
bill  pro  confesso.  On  application  of  defendant,  Satterlee, 
the  default  was  opened  April  23,  "  with  leave  to  file  an  an- 
swer herein  within  five  days  denying  the  allegations  of  com- 
plainant's bill  and  setting  up  title  in  defendants.*'    On  the 
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same  day  a  further  application  for  leave  to  set  np  as  another 
answer,  by  way  of  estoppel,  a  judgment  between  defendants 
and  the  grantor  of  complainant  upon  the  same  subject-mat- 
ter, was  denied,  by  Deady,  District  Judge,  sitting  as  Circuit 
Judge.  On  April  27,  defendant  filed  his  answer  to  the  bill. 
On  July  8,  another  application  for  leave  to  file  an  amended 
answer,  was  denied  by  Mr.  Justice  Field,  ''it  appearing 
that  a  similar  motion  had  been  ^previously  considered  and 
denied."  On  August  21,  1869,  defendant,  Satterlee,  by 
leave  of  the  court,  applied  for  leave  to  file  a  supplemental 
answer  setting  up  the  prior  judgment  between  defendants 
and  the  complainants'  grantors,  upon  affidavits  excusing  de- 
fault; showing  mistake  in  his  prior  applications,  and  that  said 
judgment  which  he  sought  to  set  up  by  way  of  estoppel,  had, 
since  the  commencement  of  this  suit,  and  since  the  former 
application,  become  final,  by  its  having  been  affirmed  by  the 
Supreme  Court  of  the  Btate  on  appeal.  Leave  to  file  such 
supplemental  aliswer  was  granted  by  the  Court,  Hoffman, 
District  Judge,  presiding,  and  giving  a  written  opinion  upon 
the  application,  which  is  as  follows,  to  wit: 

Hoffman,  J.  **An  order  to  take  the  hill  pro  con fesso  having 
been  duly  entered  by  tbe  complainant's  solicitor  on  April 
18,  1868,  the  solicitor  for  the  defendants,  on  April  22, 
obtained  from  the  court  an  order  that  the  default  be  set 
aside,  and  that  he  have  leave,  on  payment  of  complainant's 
costs,  to  file  within  five  days  an  answer  denying  the  allega- 
tions of  the  complainant's  bill  and  setting  up  title  in  the  de- 
fendants. 

''On  the  succeeding  day,  the  solicitor  of  the  defendants 
moved  for  a  modification  of  this  order,  so  as  to  permit  them 
to  set  up  and  plead  a  former  recovery  in  favor  of  William 
S.  Reese  against  the  predecessors  and  grantors  of  the  com- 
plainants, for  the  lands  described  in  tbe  bill,  which  judg- 
ment and  recoveiy  was  obtained  in  the  District  Court  for 
the  Twelfth  Judicial  District  of  this  State. 

"  On  this  application,  an  order  was  entered  denying  to  the 
defendants  the  leave  applied  for.  It  is  now  stated,  that  the 
judgment,  leave  to  plead  which  was  denied,  was  by  mistake 
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described  as  a  judgment  rendered  in  the  Fifteenth  District 
Court  in  a  suit  between  the  administrator  of  Wm.  S.  Beese^ 
deceased,  and  the  grantors  of  the  complainants,  and  that 
the  judgment  intended  to  be  pleaded  was  the  judgment 
obtained  in  the  Twelfth  District  Court,  and  affirmed  on 
appeal  by  the  Supreme  Court,  and  not  the  judgment  sub- 
sequently obtained  in  the  Fifteenth  District  Court,  which 
had  not,  at  that  time,  become  final,  but  the  same  was  sus- 
pended by  an  appeal. 

'^On  July  8,  1868,  a  motion  was  again  made  for  leave 
to  file  an  amended  answer,  and  to  plead  the  final  judgment 
obtained  as  above  stated.  But  the  motion  was  denied  by 
the  presiding  judge  of  this  court  on  the  ground  that  *'a 
similar  motion  had  been. made  and  denied." 

^'A  motion  is  now  made  for  leave  to  file  a  supplemental 
answer  or  plea,  setting  up  the  judgment  obtained  by  the 
defendant,  Satterlee,  administrator  of  the  estate  of  Wm.  S. 
Beese,  against  George  D.  Bliss,  and  John  O'Connell,  in  the 
bill  of  complaint  mentioned,  which  judgment  has,  since  the 
denial  of  said  motions,  and  on  April  20,  1869,  by  the 
decision  of  the  Supreme  Court  of  this  State,  become  final 
and  conclusive. 

''If  this  were  merely  the  renewal  of  a  motion  already 
denied  on  its  merits,  the  fact  of  such  previous  denial  would 
not  prevent  the  court,  in  its  discretion,  from  giving  leave 
to  renew  it,  and  subsequently  granting  it. 

''In  IVhUe  V.  Munroe,  33  Barb.  B.  645,  the  court  says: 
'  It  is  entirely  in  the  discretion  of  a  court  to  hear  a  renewal 
of  a  motion  or  not.  They  can,  as  they  may  deem  advisable, 
hear  it  on  precisely  the  same  papers.  This,  of  course,  will 
be  rarely  allowed;  it  would  be  productive  of  serious  incon- 
venience, but  still  there  may  be  occasions  which  would 
render  it  essential  to  justice.  In  motions  such  as  these, 
not  appealable,  a  grievous  wrong  may  be  committed  by 
some  misapprehension  or  inadvertence  of  the  judge,  for 
which  there  would  be  no  redress  if  this  power  did  not 
exist.'  In  the  case  of  Siiman  v.  Hart,  14  Johns.  B. '76, 
the  court,  per  Spencer,  J.,  says:  'Courts,  to  prevent  vex- 
atious and  repeated  applications  on  tGe  same  point,  have 
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rules  which  preclude  the  agitation  of  the  same  question  on 
the  same  state  of  facts.  These  rales  are  for  the  orderly 
conduct  of  business,  and  are  not  founded  on  the  principle 
of  res  adjiidicata.  It  is  not  uncommon  in  courts  of  law,  to 
deny  a  motion  one  day,  and  on  another  day  to  grant  it  on  a 
more  enlarged  state  of  facts.' 

"That  the  doctrine  of  res  adjudiccUa  does  not  strictly  apply 
to  motions  in  the  course  of  practice  has  been  held  in  nu- 
merous other  cases.  (See  Beporter's  note  in  6  Hill,  490; 
Smith  V.  Spalding,  3  Bobertson's  B.  61&-17,  and  cases 
cited;  Cooper  t.  Jogger ,  1  Chitty's  B.  445.) 

"In  Belmont  v.  Tlie  E.  B.  B.  Co.,  62  Barb.  Sup.  Court  B. 
649,  the  court,  after  citing  numerous  cases,  says:  'It 
would  seem,  therefore,  that  if  it  be  possible  that  anything 
should  be  deemed  to  be  settled  by  authority,  the  proposi- 
tion that  a  motion  may,  upon  application  to  the  court,  be 
opened  and  heard  anew,  if  the  court,  in  its  discretion, 
thinks  sufficient  reason  exists  for  doing  so,  must  be  con- 
sidered as  conclusively  established.' 

"Such  being  the  authority  of  the  court  with  respect  to 
motions  once  made  and  denied,  it  is  its  duty  to  entertain  a 
motion  for  leave  to  renew  and  to  exercise  its  judicial  discre- 
tion, whether  to  grant  or  withhold  the  leave.  This  discretion 
it  is  bound  to  exercise,  whether  the  motion  has  been  origin- 
ally denied  by  the  same  judge  as  the  one  of  whom  leave  to 
renew  is  asked,  or  by  another. 

"If,  however,  in  this  case,  the  motion  now  made  had  been 
considered  and  decided  on  its  merits  by  Judge  Deady  and 
Mr.  Justice  Field,  I  should  feel  the  utmost  hesitation  in 
permitting  it  to  be  renewed. 

* '  But  the  motion  before  Judge  Deady  was  merely  to  amend 
the  order  to  opei\  the  default  previously  granted  by  him. 
If,  as  the  minutes  show,  it  was  a  motion  to  modify  by 
allowing  the  defendants  to  set  up  and  plead  the  former 
adjudication  in  SaUefiiee  v.  BlisB  and  O'ConneU,  it  may  have 
been  denied,  on  the  ground  that  that  suit  was  still  pending 
on  appeal  and  had  not  passed  to  final  judgment.  If,  on 
the  other  hand,  the  motion  was,  as  stated  by  counsel,  to 
allow  defendants  to  plead  the  judgment  obtained  in  Beesey. 
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Mahonepy  then  the  motion  denied  was  different  from  the 
present  one,  which  is  to  allow  the  defendants  to  set  np  the 
judgment  in  Satterlee  v.  Bliss  and  O'ConneU,  obtained  since 
the  former  motion  was  denied. 

''It  is  also  suggested  by  counsel,  that  the  motion  to  modify 
may  have  been  denied  on  the  ground  that  the  modification 
was  unnecessary,  as  the  defense  could  be  made  under  the 
order  opening  the  default  as  it  stood. 

'  *  The  motion  made  before  Mr.  Justice  Field  appears  to  have 
been  denied  on  the  sole  ground  that  a  similar  motion  had 
already  been  made  and  denied.  It  does  not  appear  that  if 
the  merits  had  been  presented  to  the  judge,  on  a  motion  for 
leave  to  renew,  that  the  leave  would  have  been  refused.  The 
fact  that  no  such  leave  had  been  obtained  was  of  itself  suffi- 
cient ground  for  refusing  to  entertain  the  motion.  (5  Hill^ 
493;  12  Wend.  290;  8  How.  Pr.  R.  115.) 

''In  the  present  case,  if  the  motions  heretofore  denied  were 
for  leave  to  set  up  the  judgment  in  Reese  v.  31ahoney,  the 
present .  motion  is  different,  for  it  is  for  leave  to  set  up  the 
judgment  in  Safierlee  v.  Bliss  and  O^Cqnnett. 

"Even  'slight  variations  in  the  form  of  the  motion  or  the 
character  of  the  relief  asked  for  seem  to  be  sufficient  (Bon- 
neU  V.  Henry  J  13  How.  Pr.  R.  142;  Frost  v.  Flivt,  2  Id. 
125)  to  allow  a  substantial  renewal.'  (3  Bobertson,  617.) 
iRxxt  if, the  motions  denied  were  for  leave  to  set  up  the 
judgment  in  Saitei'lee  v.  Bliss  and  O'Connell,  the  fact  that 
since  the  denials  of  those  motions  that  judgment  has  be« 
come  final,  and  for  the  first  tirne  available  to  the  defendants 
as  a  defense  to  this  action,  is  a  sufficient  reason  why  the 
motion  heretofore  properly  denied  should  now  be  granted. 
In  either  point  of  view,  the  matter  comes  before  the  court 
as  a  new  motion,  not  heretofore  made  or  denied,  or  as  a 
motion  renewed  on  grounds  not  heretofore  considered,  and 
on  a  state  of  facts  not  heretofore  existing.  (  WiUett  v.  Fay^ 
erwealher,  1  Barb.  72;  CazneauY.  Bryant,  6  Duer,  688.) 

"In  point  of  fact  the  judgment,  leave  to  set  up  which  was 
intended  to  be  asked  for,  was  the  judgment  in  Beese  v.  Jia- 
honey,  as  appears  by  the  defendant's  affidavit,  which  is  not 
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controverted,  and  the  motion  now  made  is  for  leave  to  set 
np  another  judgment  v^hich  has  since  become  final. 

''If,  as  alleged  by  the  defendants,  the  whole  subject-matter 
of  this  suit  has  been  already  adjudged  and  determined  be- 
tween these  parties  and  their  privies,  in  a  court  of  compe- 
tent jurisdiction,  lean  see  no  reason  why  the  defendants 
should  not  be  allowed  the  benefit  of  that  decision. 

''The  transcript,  consisting  of  a  large  printed  volume  and 
exhibited  in  court,  shows  the  litigation  to  have  been  very 
protracted.  After  a  long  trial  the  questions  of  fact  were 
submitted  to  a  jury,  and  the  questions  of  law  subsequently 
adjudicated  by  the  Supreme  Court — nemo  dibet  bis  vexaripro 
eadem  cavsUy  and  if,  as  alleged  by  counsel,  the  entire  right 
in  this  case  has  once  been  litigated  and  passed  upon,  why 
shonld  not  the  rule  be  applied  ?  To  deny  the  defendants 
the  benefit  of  a  rule  resting  on  such  solid  grounds  of  justice 
and  public  policy,  because,  through  accident  or  inadvert- 
ence, he  has  incurred  a  default,  would  appear  unreasonable 
and  unprecedented. 

"I  think,  therefore,  that  the  motion  for  leave  to  set  up  in 
a  supplemental  answer  the  judgment  in  Satlerlee  v.  Bliss  and 
O^ConneU  should  be  granted." 

In  pursuance  of  leave  so  granted,  the  supplemental  answer 
was  filed  on  the  same  day,  August  21, 1869.  On  September 
7,  1869,  the  next  rule  day  after  the  filing  of  the  said  answer 
having  passed  without  any  replication  or  exceptions  having 
been  filed  either  to  the  original  or  supplemental  answer,  and 
the  o'ause  not  having  been  set  down  for  hearing  on  bill  and 
answer,  the  defendants  entered  in  the  proper  form,  in  the 
clerk's  office,  a  rule  dismissing  the  complainant's  bill  for 
want  of  replication,  under  equity  rule  66.  The  cause  stood 
in  this  condition  as  dismissed  till  August  22, 1874,  when  the 
present  motion  was  made  to  vacate  the  order  of  August  21 » 
1869,  granting  leave  to  file  a  supplemental  answer.  Also,  the 
order  of  September  7,  1869,  dismissing  the  bill  under  rule 
66,  on  the  ground  that  both  orders  are  void  upon  their  face 
for  want  of  authority  to  make  them.  The  motion  was  made 
upon  the  record. 
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J.  B.  Felion  and  Wm.  H.  Patterson^  for  plaintiff. 
McAllisters  &  Bergin^  for  defendants. 

By  the  Court,  Sawyer,  Circuit  Judge.  We  have  no  doubt 
that  Judge  Hoffman  had  jurisdiction  to  grant  leave  to  de- 
fendant to  renew  his  motion  for  permission  to  file  an  amended 
and  supplemental  answer;  and  upon  the  hearing  of  the  ap- 
plication made  in  pursuance  of  leave  so  granted,  to  make  a 
valid  order  permitting  such  answer  to  be  filed,  notwith- 
standing the  fact  that  a  similar  application  had  before  beea 
denied  by  another  judge  of  the  same  court.  The  cause  was 
still  pending,  and  not  even  at  issue,  and  the  fact  that  a  sim- 
ilar application  had  before  been  heard  and  denied,  was  mat- 
ter addressed  to  the  sound  discretion  of  the  judge  in  view 
of  the  circumstances  presented  by  the  case. 

While  sitting  as  circuit  judge,  his  authority  was  co-exten- 
sive with  that  of  any  other  judge  sitting  in  the  same  court. 
His  action  was,  clearly,  not  void. 

The  answer  was  duly  served  and  filed  within  the  time,  and 
in  pursuance  of  the  leave  granted  by  the  order  of  the  courts 
and  was,  therefore,  regularly  filed. 

Under  the  sixty-sixth  equity  rule  prescribed  by  the  Su- 
preme Court  of  the  United  States,  the  complainant  was  re- 
quired, on  or  before  the  next  succeeding  rule  day,  either  to 
except  or  file  a  general  replication  to  the  answer.  And  the 
rule  provides  that,  *'if  the  plaintiff  shall  omtY,  or  refuse  to 
file  such  replication  within  the  prescribed  period,  the  defend- 
ant ahaU  he  eniiUed  to  an  order  aa  of  course,  for  the  dismissal 
of  the  suit;  and  the  suit  shall  thereupon  stand  dismissed^ 
unless  the  court  or  a  judge  thereof  shall,  upon  motion  for 
cause  sJwvm,  allow  a  replication  to  be  filed  nunc  pw  tunc^ 
the  plainiif  submitting  to  speed  the  causCj  and  to  such  other 
terms  as  may  be  directed." 

In  this  case  the  plaintiff  did  not  file  his  replication,  except 
to  the  answer,  nor  take  any  other  action  on  or  before  the  next 
succeeding  rule  day;  and  the  time  having  expired,  the  de-* 
fendant,  on  September  7,  1869,  procured  an  order  to  be 
entered  in  the  proper  order-book  before  the  clerk  dismissing 
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fhe  action,  as  he  was  entitled  to  do  under  the  rule.  This  is 
an  ordej'  of  course  entered  in  the  clerk's  office  under  the  rules, 
without  any  action  of  the  judge  in.  person.  The  rules  au- 
thorize the  entry  of  the  order  by  the  clerk,  and  no  other 
action  of.  the  judge  is  necessary.  That  these  and  other 
analogous  orders  of  course,  are  to  be  entered  in  the  clerk's 
office  by  the  clerk  without  the  interyention  of  ihe  judge, 
will  be  clearly  apparent  from  an  examination  of  equity  rules 
2,  4,  5,  12,  18,  38,  and  other  rules  in  connection  with  rule 
66.  (See  also  Conkling's  Treatise,  386,  third  edition.)  The 
order  of  defendant  haying  been  regularly  entered,  its  effect 
is  prescribed  by  the  rule,  *  WAc  suit  shall  ihei^eitpon  stand  dis- 
missed,'^ The  order  granting  leave  to  file  the  supplemental 
answer  was  made,  and  the  answer  filed  more  than  five  years, 
and  the  order  dismissing  the  bill  within  a  few  days  of  five 
years,  before  the  present  motion  was  made,  and  no  other 
action  of  any  kind  appears  to  have  been  taken  in  the  mean- 
time. The  bill  during  all  that  time  under  the  rule  has  stood 
as  dismissed;  and  the  motion  to  vacate  the  order  granting 
leave  to  file  the  answer,  and  the  order  dismissing  the  bill, 
are  now  made  on  the  sole  ground  that  these  orders  are  void — 
no  excuse  for  laches  being  attempted  to  be  shown. 

We  think  the  orders  valid,  and  that  no  groilnd  is  shown 
for  disturbing  them  at  this  late  date. 

It  was  suggested  that  many  cases  are  actually  heard  in 
this  court  without  replications,  the  bar  not  being  generally 
familiar  with  the  equity  rules.  This  is  doubtless  so,  the 
members  acting  in  some  cases  upon  the  assumption  that  the 
practice  in  equity  eases,  as  at  law,  is  governed  by  the  State 
practice.  When  no  objection  is  made  for  want  of  replica- 
tion, the  court  has  not  taken  the  trouble  to  see  that  the  rule 
has  been  strictly  complied  with.  The  rules  of  the  court, 
however,  are  very  simple  and  plain,  and  must  be  observed. 

It  would  be  difficult  to  account  for  the  complainant's 
slumbering  for  five  years  upon  his  rights  upon  any  theory 
that  he  was  ignorant  of  the  rules,  nor  could  any  such  reason 
be  admitted  if  it  were  the  fact.  He  was  prompt  enough  in 
taking  his  order  pi^o  confesso  under  a  similar  rule  (rule  18), 
entered  in  the  same  manner,  in  the  same  order-book,  on  de- 
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fendant*s  original  default.  Th^  court  will,  doubtless,  deal 
liberally  in  relieving  parties  from  their  excusable  defaults 
when  application  is  piomptly  made  aiid  good  cause  sJiotan,  as 
required  by  the  miles.    But  this  is  no  such  case. 

Motion  denied,  with  costs. 


Edward  Minturn  v.  Thos.  A.  Smith. 

Gmcurr  Coubt,  Distbiot  of  Gaufobnia. 

SsFTElfBEB  14,  1874. 

1.  Tax  Deed. — The  general  statute  authorizes  a  tax  collector  for  State 

and  county  taxes  to  execute  a  deed  upon  a  tax  sale,  and  further  pro- 
vides that  such  deed  shall  be  prima  facie  evidence  of  certain  facts  re- 
cited therein,  and  conclusive  evidence  of  the  regularity  of  the  proceed- 
ings in  all  other  respects.  A  subsequent  statute  provides  that  a  town 
tax  in  a  certain  town  shall  be  assessed  and  collected  at  the  same  time, 
and  in  the  same  manner  as  provided  by  said  general  act,  and  confers 
upon  the  town  treasurer  all  the  powers  exercised  by  the  tax  collector 
of  the  State  and  county  taxes  under  the  general  act,  but  makes  no 
provision  as  to  the  effect  of  the  tax  deed  executed  by  the  town  treas- 
urer. Held,  that  such  deed  wiU  not  be  prima  facie  evidence  of  the  reg- 
ularity of  the  prior  proceedings. 

2.  Tax  Deed— Cloud  on  Title.— A  void  tax  deed  which  the  statute  does 

not  make  pritna  facie  evidence  of  the  regularity  of  the  assessment  and 
sale,  does  not  cast  a  doud  upon  the  title. 

3.  Tax  Sale — Injunction. — An  injunction  will  not  be  granted  to  restrain 

the  collection  of  a  tax,  where  the  deed  issued  upon  a  sale  for  taxes 
would  not  cloud  the  title. 

Before  Mr.  Justice  Field  and  Sawysb^  Circuit  Judge. 
The  facts  sufBcientlj  appear  in  the  opinion  of  the  court. 
W.  W.  Graney  for  complainant. 
George  W.  Ik/Ur^  for  defendant. 

By  the  Court,  Sawteb,  Circuit  Judge.  The  question  in 
this  case  is,  whether  a  deed  issued  by  the  treasurer  of  the 
town  of  Alameda  upon  a  sale  for  town  taxes  under  the  act 
of  1872  to  incorporate  the  town  of  Alameda,  would  be  'prima 
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facie  evidence  of  title^  and  would,  therefore,  cast  a  cloud 
upon  the  title.     Section  7  of  the  act  is  as  follows : 

"The  annual  tax  authorized  by  this  act  to  be  levied  by 
the  board  of  trustees,  shall  be  levied,  assessed  and  collected 
at  the  same  time,  and  in  the  same  manner,  as  is  or  may  be 
by  law  provided  for  the  levying  and  collecting  State  and 
county  taxes  within  the  county  of  Alameda,  the  treasurer 
being  hereby  vested  with  the  same  powers  to  make  collec- 
tions for  taxes  as  is,  or  shall  be,  conferred  upon  tax  collec- 
tors for  the  collection  of  State  and  county  taxes  within  said 
county.*' 

This  is  the  only  provision  of  the  act  affecting  the  ques- 
tion. The  general  provisions  of  the  Political  Code  relating 
tp  the  collection  of  State  and  county  taxes,  have  no  appli- 
cation except  so  far  as  they  are  made  applicable  by  said  sec- 
tion seven.  The  general  statute  is  made  applicable,  so  far 
as  the  mode,  manner,  and  time  of  assessing  and  collecting 
the  tax  is  concerned,  and  the  treasurer,  with  respect  to  the 
town  tax,  is  vested  with  all  the  powers  that  are  conferred 
upon  tax  collectors  of  State  and  county  taxes  by  the  Politi- 
cal Code,  but  it  goes  no  further.  The  town  treasurer  may 
sell  for  town  taxes  legally  levied,  and  execute  a  deed  in  pur- 
suance of  such  sale,  because  the  tax  collector  of  State  and 
county  taxes  may  do  so.  The  power  of  the  treasurer  in 
spent  when  he  has  executed  the  deed.  • 

Section  7  does  not  say  what  the  effect  of  that  deed  shall 
be.  It  does  not  provide  that  it  shall  have  any  other  effect 
than  ordinary  deeds  executed  by  public  officers  upon  tax 
sales.  The  general  act  does  not  stop  with  authorizing  the 
tax  collector  to  execute  the  deed  prescribed,  but  goes  on  in 
sections  8786  and  8787,  to  provide,  that  the  deed  so  exe- 
cuted by  the  tax  collector  shall  be  prima  facie  evidence  of 
title  in  the  grantee  as  to  certain  enumerated  particulars,  and 
conclusive  evidence  as  to  all  others.  This  is  something  out- 
side and  beyond  the  powers  of  the  tax  collector.  It  is  in- 
tended to  change  a  rule  of  evidence — to  shift  the  burden  of 
proof  as  to  the  regularity  of  the  proceedings  resulting  in 
the  tax  deed  from  the  claimant  under,  to  the  party  claiming 
agaiustf  the  tax  deed. 
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The  act  tinder  which  the  tax  in  question  is  levied,  stops 
short  of  the  effect  of  the  deed  as  an  instrument  of  evidence. 
It  says  nothing  about  its  effect,  but  ends  with  the  powers  of 
the  treasurer.  Without  such  provision  the  deed  can  only 
have  the  effect  of  ordinary  tax  deeds.  The  act  must  be 
strictly  construed,  as  it  assumes  to  divest  title  to  land  in 
invitum.  That  such  is  the  rule,  is  clear  from  the  principal 
authority  cited  by  complainant,  Selby  v.  Smith,  2  Mich.  487. 
In  that  case  the  statute,  besides  the  provision  that  the  offi- 
cers should  proceed  in  the  same  manner  and  exercise  the 
same  powers  as  the  officers  under  the  general  act,  adds, 
"and  in  all  respects,  with  the  like  effect. ^^  It  was  upon  this 
clause  alone  that  the  title  was  sustained.  (See,  also,  1 
Blackford,  336;  Blackwell  on  Tax  Titles,  449  et  seq.,  and 
cases  cited.)  We  do  not  think  the  deed  which  the  treasurer 
is  authorized  to  issue,  T^ould  have  the  same  effect  as  evi- 
dence as  a  deed  executed  by  the  tax  collector  under  the  gen- 
eral law.  It  would  not  be  pnma/ade  evidence  of  title,  and 
consequently  would  not  cast  a  cloud  upon  the  title.  This  is 
settled  by  numerous  decisions  in  this  State.  {Huntington  v. 
Central  Pacific  R.  B.  Co.,  2  Sawyer,  514,  and  cases  cited.) 
There  is,  therefore,  no  ground  for  an  injunction. 

Motion  for  injunction  denied. 


In  re  Ah  Fong. 

m 

CiEouiT  Court,  District  of  Californu. 
Sepiember  21,  1874. 

1.  Police  Power. — The  police  power  of  the  State  may  be  exercised  by 

preoautionary  measures  against  tlie  increase  of  crime  or  pauperism,  or 
the  spread  of  infectious  diseases  from  persons  cotuing  from  other  coun- 
tries. The  State  may  entirely  exclude  convicts,  lepers  and  persons 
afflicted  with  incurable  disease;  may  refuse  admisdon  to  paupers, 
idiots  and  lunatics  and  others,  who  from  physical  causes  are  likely  to 
become  a  charge  upon  the  public  until  security  is  afforded  that  they 
will  not  become  such  a  charge;  and  may  isolate  the  temporarily 
diseased  until  the  danger  of  contagion  is  gone. 

2.  Power  of  State  to  .Exclude  Foreigners.— The  extent  of  the 

power  of  the  State  to  exclude  a  foreigner  from  its  territory  is  limited 
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by  the  right  of  self-defense.  Whatever  outside  of  the  legitimate  exer- 
cise of  this  right  affects  the  intercourse  of  foreigners  with  our  people, 
their  immigration  to  this  country  and  residence  therein,  is  exclusively 
within  the  jurisdiction  of  the  general  government,  and  is  not  subject 
to  State  control  or  interference. 

3.  Treaty  with  China  of  July  28,  1868.— The  sixth  article  of  the 

treaty  between  the  United  States  and  China,  adopted  on  the  twenty- 
eighth  of  July,  1868,  provides  that  Chinese  subjects  visiting  or  residing 
in  the  United  States  shall  enjoy  the  same  privileges,  immunities  and 
exemptions  in  respect  to  travel  or  residence  as  may  there  be  enjoyed 
by  citizens  or  subjects  of  the  most  favored  nation,  and  aa  the  general 
government  has  not  seen  fit  to  attach  any  limitation  to  the  ingress  into 
the  United  States  of  subjects  of  those  nations,  none  can  be  applied  to 
the  subjects  of  China. 

4.  Fourteenth  Amendment  of  the  Constitution.— The  Fourteenth 

Amendment  to  the  Constitution  declares  that  no  State  shall  deprive 
cny  person  of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  the  equal  protection  of  the  laws:  JIM,  that 
this  equality  of  protection  implies  not  only  equal  accessibility  t«  the 
courts  for  the  prevention  or  redress  of  wrongs,  and  the  enforcement  of 
rights,  but  equal  exemption  with  others  of  the  same  class  from  all 
charges  and  burdens  of  every  kind.  Within  these  limits  the  power  of 
the  State  exists,  as  it  did  previously  to  the  adoption  of  the  amendment, 
over  all  matters  of  internal  police. 
&  Statute-  of  California  conflicts  with  Act  of  Congress. —On 
the  thirty-first  of  May,  1870,  Congress  pa^ed  an  act  declaring  that 
**  no  tax  or  charge  shall  be  imposed  or  enforced  by  any  State  upon  any 
person  immigrating  thereto  from  a  foreign  country  which  is  not  equally 
imposed  or  enforced  upon  every  person  immigrating  to  such  State  from 
any  other  foreign  country,  and  any  law  of  any  State  in  conflict  with 
this  provision  is  hereby  declared  null  and  void:"  Held,  1.  That  the 
term  charge,  as  here  used,  means  any  onerous  condition,  and  includes 
a  condition  which  makes  the  right  of  an  immigrant,  arriving  in  the 
ports  of  the  State,  to  land  within  the  State  depend  upon  the  execution 
of  a  bond  by  a  third  party,  not  under  his  control,  and  whom  he  cannot 
constrain  by  any  legal  proceedings;  and,  2.  That  the  statute  of  Cali- 
fornia, which  prohibite  foreign  immigrants  of  certain  classes,  arriving 
in  the  State  of  California  by  vessel,  from  landing  until  a  bond  shall 
have  been  given  by  the  master,  owner  or  consignee  of  the  vessel  that 
they  will  not  become  a  public  charge,  and  imposes  no  condition  upon 
immigrante  of  the  same  class  entering  the  State  in  any  other  way,  is 
in  conflict  with  the  act  of  Congress. 

» 

Mr.  Justice  Field,  presiding. 
Application  for  discharge  on  writ  of  habeas  corpus. 

m 

The  facts  are  stated  in  the  opinion  of  the  court* 

10 
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T.  I.  Bergin  and  Leando'  Quini,  for  the  petitioner. 

2%o8.  p.  Byan,  District  Attorney  of  the  City  and  County 
of  San  FranoiBCO,  and  JU.  if.  Estee,  contra. 

Mr.  Justice  Field:  The  petitioner  alleges  that  she  is 
illegally  restrained  of  her  liberty  by  the  coroner  of  the  city 
and  county  of  San  Francisco,  and  asks  to  be  discharged 
from  such  restraint.  The  facts  of  the  case,  as  detailed 
in  the  proceedings  before  us,  are  briefly  as  follows:  The 
petitioner  is  a  subject  of  the  Empire  of  China,  and 
came  to  the  port  of  San  Francisco  as  a  passenger  on  board 
of  the  American  steamship  Japan,  owned  by  the  Pacific 
Mail  Steamship  Company,  and  under  the  command  as 
master,  of  J.  H.  Freeman.  On  the  arrival  of  the  steam- 
ship at  this  port,  which  was  on  the  tweuty-fourth  of 
August  last,  she  was  boarded  by  the  commissioner  of  immi- 
gration of  California,  who  proceeded,  under  the  provisions 
of  a  statute  of  the  State,  to  examine  into  the  character  of 
the  petitioner  and  other  alien  passengers.  Upon  such  ex- 
amination, the  commissioner  found,  and  so  declared,  that 
the  petitioner  and  twenty-one  other  persons,  also  subjects 
of  the  Empire  of  China,  arriving  as  passengers  by  the  same 
steamship,  were  lewd  and  debauched  women.  He  there- 
upon prohibited  the  master  of  the  steamship  from  landing 
the  women,  unless  he  or  the  owner  or  consignee  of  the  vessel 
gave  the  bonds  required  by  the  statute.  Neither  of  the 
parties  designated  would  consent  to  give  the  required  bonds, 
and  the  women  were  consequently  detained  by  the  master 
on  board  of  the  steamship.  They  thereupon  applied  for  a 
writ  of  habeas  corpus  to  a  District  Court  of  the  State  to 
inquire  into  the  cause  of  their  detention,  alleging  in  their 
petition  its  illegality,  on  the  ground  that  the  statute,  under 
which  they  were  held,  was  in  contravention  of  the  treaty 
between  the  United  States  and  the  Empire  of  China,  and  in 
conflict  with  .the  Constitution  of  the  United  States,  and 
denying,  also,  that  they  were  either  lewd  or  debauched 
women.  The  District  Court  granted  the  application,  and 
heard  the  petitioners,  and  after  the  hearing,  remanded  them 
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back  to  the  charge  of  the  master  of  the  steamship,  holding 
that  the  statute  of  Califoruia  was  neither  in  violation  of  the 
treaty  nor  the  Constitation,  and  that  the  evidence  presented 
justified  the  finding  of  the  commissioner,  that  the  petition- 
ers were  lewd  and  debauched  women.  The  petitioners 
thereupon  applied  to  the  Chief  Justice  of  the  State  for  an- 
other writ  of  habeas  co^-piis,  alleging  the  illegality  of  their 
restraint,  on  grounds  similar  to  those  taken  in  the  petition 
to  the  District  Court,  and  also  alleging  that  they  were,  since 
the  order  of  the  District  Court  remanding  them  to  the  cus- 
tody of  the  master  of  the  steamship,  about  to  be  forcibly 
returned  to  China  agaiAst  their  will  and  consent.  They 
therefore  prayed  that  with  the  writ  of  habeas  cm^ns  a  war- 
rant might  issue  to  the  sheriff  of  the  city  and  county  of  San 
Francisco  to  take  them  into  his  custody.  The  Chief  Justice 
granted  the  writ,  returnable  before  the  Supreme  Court  of 
the  State,  and  at  the  same  time  issued  a  warrant  command- 
ing the  coroner  of  the  city  and  county  to  take  the  parties 
into  his  custody  and  bring  them  before  the  court. 

Under  this  warrant  the  parties  were  taken  into  the  custody 
of  the  coroner,  and  in  his  custody  they  still  remain.  The 
Supreme  Court  sustained  the  ruling  of  the  District  Court, 
and  denied  the  application  of  the  parties  to  be  discharged, 
holding  that  the  statute  of  the  State,  under  which  they  were 
detained,  was  valid  and  binding  under  the  treaty  between 
the  United  States  and  China  and  the  Constitution  of  the 
United  States,  and  that  the  evidence  justified  the  finding  of 
the  commissioner  of  immigration  as  to  the  character  of  the 
women.  It  therefore  made  an  order  directing  that  the  cor- 
oner return  the  parties  to  the  master  or  owner  or  consignee 
of  the  steamship  Japan,  on  board  of  the  steamship,  and 
requiring  such  master,  owner,  or  consignee  to  retain  the 
parties  on  board  of  the  steamship  until  she  should  leave  this 
■port,  and  then  to  carry  them  beyond  the  State. 

The  order  further  provided,  that  in  case  the  steamship 
Japan  was  not  in  the  port  of  San  Francisco,  the'  coroner 
shoald  retain  the  parties  in  his  possession  until  the  arrival 
in  port  of  the  steamship,  and  then  enforce  the  order  return- 
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ing  the  parties  to  the  vessel,  or  retain  the  parties  until  the 
further  direction  of  the  court. 

The  petitioner  is  one  of  the  women  thus  held  by  the  cor- 
oner, and  she  now  invokes  the  aid  of  this  court  to  be  re- 
leased from  her  restraint,  alleging,  as  in  the  other  applica- 
tions, that  the  restraint  is  illegal,  that  the  statute  which  is 
supposed  to  authorize  it  is  in  contravention  of  the  treaty 
with  China  and  the  Constitution  of  the  United  States,  and 
averring  that  she  is  not  within  either  of  the  classes  desig- 
nated in  the  statute.  It  further  appears,  from  the  special 
traverse  to  the  return  of  the  coroner,  and  it  is  admitted  by 
counsel,  that  since  the  judgment  of  the  Supreme  Court,  the 
steamship  Japan  has  sailed  from  the  port  of  San  Francisco, 
and  will  not  probably  return  under  three  months,  and  that 
Freeman  has  been  discharged  from  the  service  of  the  steam- 
ship company,  and  is  no  longer  master  of  the  Japan. 

The  decision  of  the  District  Court,  and  of  the  Supreme 
Court  of  the  State,  although  entitled  to  great  respect  and 
consideration  from  the  acknowledged  ability  and  learning 
of  their  judges,  is  not  binding  upon  this  court.  The  peti- 
tioner being  an  alien,  and  a  subject  of  a  country  having 
treaty  relations  with  the  government  of  the  United  States, 
has  a  right  to  invoke  the  aid  of  the  Federal  tribunals  for 
her  protection,  when  her  rights,  guaranteed  by  the  treaty, 
or  the  constitution,  or  any  law  of  congress,  are  in  any  re- 
spect invaded;  and  is,  of  course,  entitled  to  a  hearing  upon 
any  allegation  in  proper  form  that  her  rights  are  thus  in- 
vaded. 

I  proceed,  therefore,  to  the  consideration  of  the  questions 
presented,  notwithstanding  the  adjudications  of  tixe  State 
tribunals. 

The  statute  of  the  State,  under  which  the  petitioner  was 
restrained  of  her  liberty  on  board  of  the  steamship,  is  found 
in  the  provisions  of  Chapter  I,  Title  VII,  of  the  Political 
Coda,  as  amended  by  the  last  legislature.  These  provis- 
ions require  the  master  ol  a  vessel  arriving  at  any  port  of 
this  State,  bringing  passengers  from  any  place  out  of  the 
State,  within  twenty-four  hours  after  its  arrival,  to  make  a 
written  report  under  oath  to  the  commissioner  of  immigra- 
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tion  at  such  port,  stating,  among  otber  things,  the  name, 
place  of  birth,  last  residence,  age  and  occupation  of  all 
passengers  who  are  not  citizens,  and  whether  any  of  the 
passengers  thus  reported  ''are  lunatic,  idiotic,  deaf,  dumb, 
blind,  crippled  or  infirm,  and  not  accompanied  by  any  rela- 
tives able  to  support  them,  or  are  lewd  or  abandoned 
women."  Then  follow  the  special  provisions  which  have 
given  rise  to  the  present  proceeding.  They  ate  contained 
in  sec.  2952  of  the  code  as  amended.  They  require  the 
commission  of  immigration  '*  to  satisfy  himself  whether  or 
not  any  passenger  who  shall  arrive  in  this  State  by  vessels 
from  any  foreign  port  or  place  (who  is  not  a  citizen  of  the 
United  States),  is  lunatic,  idiotic,  deaf,  dumb,  blind,  crip- 
pled or  infirm,  and  is  not  accompanied  by  relatives  who  are 
'  able  and  willing  to  support  him,  or  is  likely  to  become  per- 
manently a  public  charge,  or  has  been  a  pauper  in  any  other 
country,  or  is,  from  sickness  or  disease,' existing  either  at 
the  time  of  sailing  from  the  port  of  departure,  or  at  the 
time  of  his  arrival  in  this  State,  a  public  charge,  or  likely 
to  become  so,  or  is  a  convicted  criminal,  or  a  lewd  or  de- 
bauched woman;"  and  then  declare  that  **no  person  who 
shall  belong  to  either  class,  or  who  possesses  any  of  the  in- 
firmities or  vices  specified  herein,  shall  be  permitted  to  land 
in  this  State,  unless  the  master,  owner  or  consignee  of  said 
vesesl  shall  give  a  joint  and  several  bond  to  the  people  of 
the  State  of  California,  in  the  penal  sum 'of  five  hundred 
dollars,  in  gold  coin  of  the  United  States,  conditioned  to 
indemnify  and  save  harmless  every  county,  city  and  county, 
town  and  city  of  this  State,  against  all  costs  and  expenses 
which  may  be  by  them  necessarily  incurred  for  the  relief, 
support,  medical  care,  or  any  expense  whatever,  resulting 
from  the  infirmities  or  vices  herein  referred  to,  of  the  per- 
sons named  in  said  bonds,  within  two  years  from  the  date  of 
said  bonds;  *  *  *  and  if  the  master,  owner,  or  con- 
-signee  of  said  vessel  shall  fail  or  refuse  to  execute  the  bond 
herein  required  to  be  executed,*  they  are  required  to  retain 
such  persons  on  board  of  said  vessel  until  said  vessel  shall 
leave  the  port,  and  then  convey  said  passengers  from  this 
State;  and  if  said  master,  owner  or  consignee  shall  fail  or 
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refuse  to  perform  the  duty  and  service  last  herein  enjoined, 
or  shall  permit  said  passengers  to  escape  from  said  vessel 
and  land  in  this  State,  tliej  shall  forfeit  to  the  State  the 
sum  of  five  hundred  dollars,  in  gold  coin  of  the  United 
States,  for  each  passenger  so  escaped,  to  be  recovered  by 
suit  at  law." 

The  provisions  of  this  section  are  of  a  very  extraordinary 
character.  Th^y  make  no  distinction  between  the  deaf,  the 
dumb,  the  blind,  the  crippled  and  the  infirm,  who  are  poor 
and  dependent,  and  those  who  ar^  able  to  support  them- 
selves and  are  in  possession  of  wealth  and  all  its  appliances. 
If  they  are  not  accompanied  by  relatives,  both  able  and 
willing  to  support  them,  they  are  prohibited  from  landing 
within  the  State,  unless  a  specified  bond  is  given,  not  by 
them  or  such  competent  sureties  as  they  may  obtain,  but  by 
the  owner,  master  or  consignee  of  the  vessel.  Neither  do 
the  provisions  of  the  statute  make  any  distinction  between 
a  present  pauper,  and  one  who  has  been  a  pauper,  but  has 
ceased  to  be  such.  If  the  immigrant  has  ever  been  within 
that  unfortunate  class,  notwithstanding  he  may  have  at  the 
time  ample  means  at  his  command,  he  must  obtain  the  des- 
ignated bond  or  be  excluded  from  the  State.  They  subject 
also  to  the  same  condition,  and  possible  exclusion,  the  pas- 
senger whose  sickness  or  disease  has  been  contracted  on  the 
passage,  as  well  as  the  passenger  who  was  sick  or  diseased 
on  his  departure  from  the  foreign  port.  It  matters  not  that 
the  sickness  may  have  been  produced  by  exertions  for  the 
safety  of  the  ship  or  passengers,  or  by  attentions  to  their 
wants  or  health.  If  he  is  likely  on  his  arrival  to  become  a 
public  charge,  he  must  obtain  the  bond  designated,  or  be 
denied  a  landing  within  the  State.  Nor  does  the  statute 
make  any  distinction  between  the  criminal  convicted  for  a 
misdemeanor,  or  a  felony,  or  for  an  offense  malum  in  se,  or 
one  political  in  its  character.  The  condemned  patriot, 
escaping  from  his  prison  and  fleeing  to  our  shores,  stands 
under  the  law  upon  the  same  footing  with  the  common 
felon  who  is  a  fugitive  from  justice.  Nor  is  there  any  differ- 
ence made  between,  the  woman  whose  lewdness  consists  in 
private  unlawful  indulgence,  and  the  woman  who  publicly 
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prostitutes  her  person  for  hire,  or  between  the  woman 
debauched  by  intemperance  in  food  or  drink,  or  debauched 
by  the  loss  of  her  chastity. 

A  statute  thus  sweeping  in  its  terms,  confounding  by  gen- 
eral designation  persons  widely  variant  in  character,  is  not 
entitled  to  any  very  high  commendation.  If  it  can  be  sus- 
tained as  the  exercise  of  the  police  power  of  the  State  as  to 
any  persons  brought  within  any  of  the  classes  designated, 
it  must  be  sustained  as  to  all  the  persons  of  such  class. 
That  is  to  say,  if  it  can  be  sustained  when  applied  to  the 
infirm  who  is  poor  and  dependent,  when  unaccompanied 
by  his  relatives,  able  and  willing  to  support  him,  it  must  be 
sustained  when  applied  to  the  infirm  who  is  surrounded  by 
wealth  and  its  attendants,  if  he  is  thus  unaccompanied.  If 
it  can  be  sustained  when  applied  to  a  woman  whose 
debauchery  consistfct  in  the  prostitution  of  her  person,  it 
must  be  sustained  when  applied  to  a  woman  whose 
debauchery  consists  in  her  intemperance  in  food  and  drink; 
and  even  when  applied  to  the  repentant  Magdalen  who  has 
once  yielded  to  temptation  and  lost  her  virtue.  The  com- 
missioner of  immigration  is  not  empowered  to  make  any 
distinction  between  persons  of  the  same  class;  and  there  is 
nothing  on  the  face  of  the  act  which  indicates  that  the  leg- 
islature intended  that  any  distinction  should  be  made. 

It  is  undoubtedly  true  that  the  police  power  of  the  State 
extends  to  all  matters  relating  td  the  internal  government  of 
the  State,  and  the  administration  of  its  laws,  which  have 
not  been  surrendered  to  the  general  government,  and  em- 
braces regulations  affecting  the  health,  good  order,  morals, 
peace  and  safety  of  society.  Under  this  power  all  sorts  of 
restrictions  and  burdens  may  be  imposed,  having  for  their 
object  the  advancement  of  the  welfare  of  the  people  of  the 
State,  and  when  these  are  not  in  conflict  with  established 
principles,  or  any  constitutional  prohibition,  their  validity 
cannot  be  questioned. 

It  is  equally  true  that  the  police  power  of  the  State  may 
be  exercised  by  precautionary  measures  against  the  increase 
of  crime  or  pauperism,  pr  the  spread  of  infectious  diseases 
from  persons  coming  from  other  countries;    that  the  State 
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may  entirely  exclude  convicts,  lepers  and  persons  afflicted 
with  incurable  disease;  may  refuse  admission  to  paupers, 
idiots,  lunatics  and  others,  Avho  from  physical  causes  are 
likely  to  become  a  charge  upon  the  public  until  security  is 
afforded  that  they  will  not  become  such  a  charge;  and  may 
isolate  the  temporarily  diseased  until  the  danger  of  conta- 
gion is  gone.  The  legality  of  precautionaiy  measures  of 
this  kind  has  never  been  doubted.  The  right  of  the  State 
in  this  respect  has  its  foundation,  as  observed  by  Mr.  Jus- 
tice Grier  in  The  Passenger  Cases,  in  the  sacred  law  of  self- 
defense,  which  no  power  granted  to  congress  can  restrain 
or  annul. 

But  the  extent  of  the  power  of  the  State  to  exclude  a 
foreigner  from  its  territory  is  limited  by  the  right  in  which 
it  has  its  origin,  the  right  of  self-defense.  Whatever  outside 
of  the  legitimate  exe):cise  of  this  right  affects  the  intercourse 
of  foreigners  with  our  people,  their  immigration  to  this 
country  and  residence  therein,  is  exclusively  within  the 
jurisdiction  of  the  general  government,  and  is  not  subject  to 
State  control  or  interference.  To  that  government  the 
treaty-making  power  is  confided;  also,  the  power  to  regulate 
commerce  with  foreign  nations,  which  includes  intercourse 
with  them  as  well  as  traffic;  also  the  power  to  prescribe  the 
conditions  of  migration  or  importation  of  persons,  and  rules 
of  naturalization;  whilst  the  States  are  forbidden  to  enter 
into  any  treaty,  alliance,  or  confederation  with  other  nations. 

I  am  aware  that  the  right  of  the  State  to  exclude  from  its 
limits  any  persons  whom  it  may  deem  dangerous  or  injuri- 
ous to  the  interests  and  welfare  of  its  citizens,  has  been  as- 
serted by  eminent  judges  of  the  Supreme  Court  of  the 
United  States.  Mr.  Chief  Justice  Taney  maintained  the 
existence  of  this  right  in  his  dissenting  opinion  in  Ihe  Pas- 
seiigei'  Cases,  and  asserted  that  the  power  had  been  recog- 
nized in  previous  decisions  of  the  court.  The  language  of 
the  opinion  in  the  case  of  the  City  of  Neiv  York  v.  jUilu,  11 
Peters,  141,  would  seem  to  sustain  this  doctrine.  But 
neither  in  Ihe  Passenger  Coses  nor  in  the  case  of  the  City  of 
Neio  York  v.  Miln,  did  the  decision  of  the  court  require  any 
consideration  of  the  power  of  exclusion,  which  the  State 
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possessed;  and  all  that  was  said  by  the  eminent  judges  in 
those  cases  npon  that  subject  was  argumentative  and  not 
necessary  and  authoritative.* 

*  The  only  point  involved  and  decided  in  the  case  of  the  City  of  New  York 
V.  MUn,  11  Pet  102,  was  the  oonstitntional  power  of  the  State  of  New  York 
to  compel  the  master  of  a  vessel  with  passengers,  arriving  at  her  ports,  from 
any  country  out  of  the  United  States,  or  from  any  other  State  of  the  United 
States,  to  report  in  writing,  on  oath,  to  the  State  authorities,  under  a  pre- 
scribed penalty,  the  name,  place  of  birth,  and  last  legal  settlement,  age  and 
occupation  of  every  person  brought  as  a  passenger  in  the  vessel.  This  the 
Supreme  Court  held  that  the  State,  in  virtue  of  her  general  police  powers, 
had  the  constitutional  right  to  do.  In  the  course  of  the  opinions  of  Mr. 
Justice  Barbour  and  Mr.  Justice  Thompson,  general  language  is  used  indi- 
cating a  power  in  the  State  to  exclude  persons  from  her  limits  whom  she 
might  deem  dangerous  to  the  material  or  moral  welfare  of  the  State,  but  the 
language  was  wholly  unnecessary  to  the  decision  of  the  only  point  then  in 
judgment  before  the  court. 

The  facts  of  the  two  cases  known  as  The  Passenger  Cases  (7  How.  283), 
were  briefly  these:  One  of  the  cases  (Smith  v.  Turner)  went  to  the  Supreme 
Court  on  a  writ  of  error  from  the  Court  of  Errors  of  New  York.  The  other 
case  [Narris  v.  The  City  qf  Boston)  went  to  the  Supreme  Court  of  the  United 
States  from  the  Supreme  Court  of  Massachusetts.  The  New  York  case  arose 
substantially  upon  these  facts: 

A  statute  of  that  State  authorized  the  health  commissioner  to  demand  and 
receive,  and  in  case  of  neglect  or  refusal  to  pay,  to  sue  for  and  recover  of  and 
from  the  master  of  every  vessel  arriving  in  the  port  of  New  York  from  a 
foreign  port,  for  himself  and  each  cabin  passenger,  one  dollar  and  fifty  cents, 
and  from  the  master  of  each  coasting  vessel  for  each  person  on  board  twen- 
ty-five cents;  but  coasting  vessels  from  New  Jersey,  Connecticut  and  Rhode 
Island,  were  only  required  to  pay  for  one  voyage  in  each  month. 

Th9  moneys  thus  collected  were  denominated  in  the  statute  hospital 
moneys,  and  the  master  was  authorized  to  sue  and  recover  from  each  pas- 
senger the  amount  paid  on  his  account.  To  the  failure  on  the  part  of  the 
master  to  pay  within  twenty -four  hours  after  arrival  of  the  vessel,  was  at- 
tached a  penalty  of  one  hundred  dollars.  All  moneys  collected  from  this 
source,  in  excess  of  the  amount  necessary  to  defray  the  hospital  expenses, 
were  to  be  paid  over  to  the  treasurer  of  the  Society  for  the  Reformation  of 
Juvenile  Delinquents,  in  the  city  of  New  York.  , 

Upon  this  statute,  Smith,  the  master  of  the  British  ship  Henry  Bliss,  was 
sued  for  $295.  He  demurred  to  the  complaint,  on  the  ground  that  so  much 
of  the  statute  as  authorized  a  recovery  was  repugnant  to  the  Constitution  of 
the  United  States.  The  demurrer  was  overruled  in  the  State  courts,  and 
electing  to  stand  upon  his  demurrer,  the  case  was  taken  to  the  Supreme 
Court  of  the  United  States,  where  the  point  was  thus  sharply  presented  to 
the  court  for  decision.  That  tribunal,  after  the  most  exhaustive  and  elab- 
orate arguments  upon  the  question^  decided  that  the  act  of  the  legislature 


154  In  BE  Ah  IS'ono.  [Cir.  CI. 

opinion  of  the  Gonrt-«Mr.  JuBtice  Field.  [September, 

But  independent  of  this  consideration,  we  cannot  shut  our 
eyes  to  the  fact  that  much  which  was  formerly  said  upon  the 
power  of  the  State  in  this  respect,  grew  out  of  the  necessity 
which  the  Southern  States,  in  which  the  institution  of  slavei7 
existed,  felt  of  excluding  free  negroes  from  their  limits.  As 
in  some  States  negroes  were  citizens,  the  right  to  exclude 
them  from  the  Slave  States  could  only  be  maintained  by  the 
assertion  of  a  power  to  exclude  all  persons  whom  they  might 
deem  dangerous  or  injurious  to  their  interests.  But  at  this 
day  no  such  power  would  be  asserted,  or  if  asserted,  allowed, 

of  New  York,  in  the  particular  case  under  consideration,  was  repugnant  to 
the  Constitution  of  the  United  States,  and  void,  and  accordingly  reversed 
the  judgment  of  the  Court  of  Errors  of  New  York. 

In  the  case  of  Norris  v.  The  City  ,qf  Botton,  the  facts  were  substantiaUy  as 
follows:  Norris,  an  inhabitant  of  St  Johns,  in  the  province  of  New  Bruns- 
wick, Kingdom  of  Great  Britain,  was  master  of  a  vessel  belonging  to  the 
port  of  St  Johns;  he  arrived  with  nineteen  alien  passengers  at  the  port  of 
Boston.  Prior  to  landing,  he  was  compelled  to  pay,  under  a  law  of  Massa- 
chusetts, to  the  city  of  Boston,  two  dollars  for  each  passenger. 

The  statute  of  Massachusetts  authorized  the  municipal  authorities  to  ap« 
point  examiners,  whose  duty  it  was  to  examine  the  condition  of  all  passen- 
gers on  board  of  any  vessel  arriving  in  port  If,  upon  such  examination, 
there  were  found  among  said  passengers  "  any  lunatic,  idiot,  maimed,  aged 
or  infirm  person,"  incompetent,  in  the  opinion  of  the  examining  ofiBcer,  to 
maintain  himself,  or  who  had  been  a  pauper  in  another  country,  the  pas- 
senger was  not  permitted  to  land,  until  the  master,  owner,  consignee  or 
agent  of  the  vessel  gave  to  the  city  a  bond  in  the  sum  of  one  thousand  dol- 
lars, with  sufficient  sureties,  that  such  lunatic  or  indigent  passenger  would 
not  become  a  city,  town  or  State  charge  within  ten  years  from  the  date  of 
the  bond,  and  for  all  alien  passengers,  other  than  those  already  specified, 
the  master  was  required  to  pay  two  dollars  for  each  passenger  before  they 
could  land.  Appropriate  penalties  were  contained  in  the  statute  to  secure 
compliance  with  its  terms.  Norris  paid  the  two  dollars  for  each  passenger, 
as  prescribed  by  the  statute,  under  protest,  landed  his  passengers,  and  there- 
upon instituted  suit  for  the  recovery  of  the  mpney  he  had  thus  been  com- 
pelled to  pay.  In  the  State  courts  judgment  passed  in  favor  of  the  defend- 
ant, when  the  c^e  was  taken  to  the  Supreme  Court  of  the  United  States 
upon  a  writ  of  error,  where  the  judgment  was  reversed;  that  court  holding 
the  statute  of  Massachusetts,  under  which  payment  of  the  money  was  com- 
pelled, was  unconstitutional  and  void. 

In  the  opinions  of  the  justices  in  these  celebrated  cases,  language  is  also 
used  as  in  the  case  in  11  Peters,  expressive  of  the  right  of  the  State,  in 
exercise  of  its  police  power,  to  exclude  persons  from  her  limits;  but  from  the 
statement  of  the  cases,  it  is  obvious  that  no  such  question  was  before  the 
court.    (See  note  at  end  of  this  opinion. ) 
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in  any  Federal  court.  And  the  most  serious  consequences 
affecting  the  relations  of  the  nation  i^vith  other  countries 
might,  and  undoubtedly  would,  follow  from  any  attempt  at 
its  exercise.  Its  maintenance  would  enable  any  State  to 
involve  the  nation  in  war,  however  disposed  to  peace  the 
people  at  large  might  be. 

Where  the  evil  apprehended  by  the  State  from  the  ingress 
of  foreigners  is  that  such  foreigners  will  disregard  the  laws 
of  the  State,  and  thus  be  injurious  to  its  peace,  the  remedy 
lies  in  the  more  vigorous  enforcement  of  the  laws,  not  in 
the  exclusion  of  the  parties.  Gambling  is  considered  by 
most  States  to  be  injurious  to  the  morals  of  their  people, 
and  is  made  a  public  offense.  It  would  hardly  be  consid- 
ered as  a  legitimate  exercise  of  the  police  power  of  the 
States  to  prevent  a  foreigner  who  had  been  a  gambler  in  his 
own  country  from  landing  in  ours.  If,  after  landing,  he 
pursues  his  former  occupation,  fine  him,  and,  if  he  persists 
in  it,  imprison  him,  and  the  evil  will  be  remedied.  In  some 
States  the  manufacture  and  sale  6f  spirituous  and  intoxicat- 
ing liquors  are  fprbidden  and  punished  as  a  misdemeanor. 
If  the  foreigner  coming  to  our  shores  is  a  manufacturer  or 
dealer  in  such  liquors,  it  would  be  deemed  an  illegitimate 
exercise  of  the  police  power  to  exclude  him,  on  account  of 
his  calling,  from  the  State.  The  remedy  against  any  appre- 
hended manufacture  and  sale  would  lie  in  such  case  in  the 
enforcement  of  the  penal  laws  of  the  State.  So  if  lewd 
women,  or  lewd  men,  even  if  the  latter  be  of  that  baser  sort, 
who,  when  Paul  preached  at  Thessalonica,  set  all  the  city 
in  an  uproar  (Acts  xvii,  verse  5),  land  on  our  shores,  the 
remedy  against  any  subsequent  lewd  conduct  on  their  part 
must  be  found  in  good  laws  or  good  municipal  regulations 
and  a  vigorous  police. 

It  is  evident  that  if  the  possible  violation  of  the  laws  of 
the  State  by  an  immigrant,  or  the  supposed  immorality  of  his 
past  life  or  profession,  where  that  immorality  has  not  already 
resulted  in  a  conviction  for  a  felony,  is  to  determine  his 
right  to  land  and  to  reside  in  the  State,  or  to  pass  through 
into  other  and  interior  States,  a  door  will  be  opened  to  all 
sorts  of  oppression.    The  doctrine  now  asserted  by  counsel 
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for  the  commissioner  of  immigration,  if  maintained,  would 
certainly  be  invoked,  and  at  no  distant  day,  when  other 
parties,  besides  low  and  despised  Chinese  women,  are  the 
subjects  of  its  application,  and  would  then  be  seen  to  be  a 
grievous  departure  from  principle. 

I  am  aware  of  the  very  general  feeling  prevailing  in  this 
State  against  the  Chinese,  and  in  opposition  to  the  exten- 
sion of -any  encouragement  to  their  immigration  hither.  It 
is  felt  that  the  dissimilarity  in  ph}'sical  characteristics,  in 
language,  in  manners,  religion  and  habits,  will  always  pre- 
vent any  possible  assimilation  of  them  with  our  people. 
Admitting  that  there  is  ground  for  this  feeling,  it  does  not 
justify  any  legislation  for  their  exclusion,  which  might  not 
be  adopted  against  the  inhabitants  of  the  most  favored 
nations  of  the  Caucasian  race,  and  of  Christian  faith.  If 
their  further  immigration  is  to  be  stopped,  recourse  must 
be  had  to  the  Federal  government,  where  the  whole  power 
over  this  subject  lies.  The  State  cannot  exclude  them  arbi- 
trarily, nor  accomplish  the  same  end  by  attributing  to  them 
a  possible  violation  of  its  municipal  laws.  It  is  certainly 
desirable  that  all  lewdness,  especially  when  it  takes  the  form 
of  prostitution,  should  be  suppressed,  and  that  the  most 
stringent  measures  to  accomplish  that  end  should  be  adopted. 
But  I  have  little  respect  for  that  discriminating  virtue  which 
is  shocked  when  a  frail  child  of  China  is  landed  on  our 
shores,  and  yet  allows  the  bedizened  and  painted  harlot  of 
other  countries  to  parade  our  streets  and  open  her  hells  in 
broad  day,  without  molestation  and  without  censure. 

By  the  fifth  article  of  the  treaty  between  the  United 
States  and  China,  adopted  on  the  twenty-eighth  of  July, 
1868,  the  United  States  and  the  Emperor  of  China  recog- 
nize the  inherent  and  inalienable  right  of  man  to  change  his 
home  and  allegiance,  and  also  the  mutual  advantage  of  the 
free  migration  and  emigration  of  their  citizens  and  subjects 
respectively  from  the  one  country  to  pother,  for  purposes 
of  curiosity,  of  trade,  or  as  permanent  residents.  The  sixth 
article  declares  that  citizens  of  the  United  States  visiting 
or  residing  in  China  shall  enjoy  the  same  privileges,  immu- 
nities or  exemptions  in  respect  to  travel  or  residence  as  may 
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there  be  enjoyed  by  oitizens  or  sabjects  of  the  most  favored 
nation;  and,  reciprocally,  that  Chinese  subjects  visiting  or 
residing  in  the  United  States  shall  enjoy  the  same  privi- 
leges, immanities  and  exemptions  in  respect  to  travel  or 
residence  as  may  there  be  enjoyed  by  citizens  or  subjects  of 
the  most  favored  nation. 

The  only  limitation  upon  the  free  ingress  into  the  United  . 
.  States  and  egress  from  them  of  subjects  of  China  is  the 
limitation  which  is  applied  to  citizens  or  subjects  of  the  most 
favored  nation;  and  as  the  general  government  has  not  seen 
fit  to  attach  any  limitation  to  the  ingress  of  subjects  of  those 
nations,  none  can  be  applied  to  the  subjects  of  China.  And 
the  power  of  exclusion  by  the  State,  as  we  have  already 
said,  extends  only  to  convicts,  lepers  and  persons  incurably 
diseased,  and  to  paupers  and  persons  who,  from  physical 
causes,  are  likely  to  become  a  public  charge.  The  deten- 
tion of  the  petitioner  is  therefore  unlawful  under  the  treaty. 

But  there  is  another  view  of  this  case  equally  conclusive 
for  the  discharge  of  the  petitioner,  which  is  founded  upon 
the  legislation  of  Congress  since  the  adoption  of  the  Four- 
teenth Amendment.     That  amendment  in  its  first  section 

0' 

designates  who  are  citizens  of  the  United  States,  and  then 
declares  that  no  State  shall  make  or  enforce  any  law  which 
abridges  their  privileges  and  immunities.  It  also  enacts 
that  no  State  shall  deprive  any  person  (dropping  the  distinc-  ^ 
tive  designation  of  citizens)  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any  person  the  equal 
protection  of  the  laws.  The  great  fundamental  rights  of 
all  citizens  are  thus  secured  against  any  State  deprivation, 
and  all  persons,  whether  native  or  foreign,  high  or  low^are, 
whilst  within  the  jurisdiction  of  the  United  States,  entitled 
to  the  equal  protection  of  the  laws.  Discriminating  and 
partial  legislation,  favoring  particular  persons,  or  against 
particular  persons  of  the  same  class,  is  now  prohibited. 
Equality  of  privilege  is  the  constitutional  right  of  all  citi- 
zens, and  equality  of  protection  is  the  constitutional  right 
of  all  persons.  And  equality  of  protection  implies  not  only 
equal  accessibility  to  the  courts  for  the  prevention  or  redress 
of  wrongs,  and  the  enforcement  of  rights,  but  equal  exemp- 
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tion  with  others  of  the  same  class  from  all  charges  and 
burdens  of  every  kind.  Within  these  limits  the  power  of 
the  State  exists,  as  it  did  previously  to  the  adoption  of  the 
amendment,  over  all  matters  of  internal  police.  And  within 
these  limits  the  act  of  Congress  of  May  31,  1870,  restricts 
the  action  of  the  State  with  respect  to  foreigners  immigrate 
in^o  our  country .  "No  tax  or  charge,"  says  the  act,  "shall 
be  imposed  or  enforced  by  any  State  upon  any  person  immi- 
grating thereto  from  a  foreign  country  which  is  not  equally 
imposed  or  enforced  upon  every  person  immigrating  to  such 
State  from  any  other  foreign  country,  and  any  law  of  any 
State  in  conflict  with  this  provision  is  hereby  declared  null 
and  void."     (16  Statutes  at  Large,  144.) 

By  the  term  charge^  as  here  used,  is  meant  any  onerous 
condition,  it  being  the  evident  intention  of  the  act  to  pre- 
vent any  such  condition  from  being  imposed  upon  any  person 
immigrating  to  the  country  which  is  not  equally  imposed 
upon  all  other  immigrants,  at  least  upon  all  others  of  the 
same  class.  It  was  passed  under  and  accords  with  the 
spirit  of  the  Fourteenth  Amendment.  A  condition  which 
makes  the  right  of  the  immigrant  to  land  depend  upon  the 
execution  of  a  bond  by  a  third  party,  not  under  his  control, 
find  whom  he  cannot  constrain  by  any  legal  proceedings, 
and  whose  execution  of  the  bond  can  only  be  obtained  upon 
such  terms  as  he  may  exact,  is  as  onerous  as  any  charge 
which  can  well  be  imposed,  and  must,  if  valid,  generally 
lead,  as  in  the  present  case,  to  the  exclusion  of  the  immi- 
grant. 

The  statute  of  California  which  we  have  been  considering 
imposes  this  onerous  condition  upon  persons  of  particular 
classes  on  their  arrival  in  the  ports  of  the  State  by  vessel, 
but  leaves  all  other  foreigners  of  the  same  classes  entering 
the  State  in  any  other  way,  by  land  from  the  British  posses- 
sions or  Mexico,  or  over  the  plains  by  railway,  exempt  from 
any  charge.  The  statute  is  therefore  in  direct  conflict  with 
the  act  of  Congress. 

It  follows,  from  the  views  thus  expressed,  that  the  peti- 
tioner must  be  discharged  from  further  restraint  of  her 
liberty;  and  it  is  so  ordered. 
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Note. — Mr.  Justice  Wayne,  one  of  the  judges  composing  the  majority 
of  the  court  which  decided  the  Passenger  Cases,  sums  up  the  conclusions 
of  the  court,  as  follows  (7  How.  412): 

1.  That  the  acts  of  New  York  and  Massachusetts  imposing  a  tax  upon 
passengers,  either  foreigners  or  citizens,  coming  into  the  ports  in  those 
States,  either  in  foreign  vessels  or  vessels  of  the  United  States,  from  foreign 
nations  or  from  ports  in  the  United  States,  are  unconstitutional  and  void, 
being  in  their  nature  regulations  of  commerce  contrary  to  the  grant  in  the 
Constitution  to  Congress  of  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States. 

2.  That  the  States  of  this.  Union  cannot  constitutionally  tax  the  com- 
merce of  the  United  States  for  the  purpose  of  paying  any  expense  incident 
to  the  execution  of  their  police  laws;  and  that  the  commerce  of  the  United 
States  includes  an  intercourse  of  persons,  as  well  as  the  importation  of 
merchandise. 

3.  That  the  acts  of  Massachusetts  and  New  York  in  question  in  these 
eases,  conflict  with  treaty  stipulations  existing  between  the  United  States 
and  Great  Britain,  permitting  the  inhabitants  of  the  two  countries  "freely 
and  securely  to  come,  with  their  ships  and  t^argoes,  to  all  places,  ports,  and 
rivers  in  the  territories  of  each  country  to  which  other  foreigners  are  per- 
mitted to  come,  to  enter  into  the  same,  and  to  remain  and  reside  in  any 
parts  of  said  territories,  respectively;  also,  to  hire  and  occupy  houses  and 
warehouses  for  the  purposes  of  their  commerce,  and  generally  the  merchants 
and  traders  of  each  nation,  respectively,  shall  enjoy  the  most  complete  pro- 
tection and  security  for  their  commerce,  but  subject,  always,  to  the  laws 
and  statutes  of  thcf  two  countries,  respectively;"  and  that  said  laws  are 
therefore  unconstitutional  and  void. 

4.  That  the  Congress  of  the  United  States  having  by  sundry  acts,  passed 
at  different  times,  admitted  foreigners  into  the  United  States  with  their 
personal  luggage  and  tools  of  trade,  free  from  all  duty  or  imposts,  the  acts 
of  Massachusetts  and  New  York  imposing  any  tax  upon  foreigners  or  im- 
migrants for  any  purpose  whatever,  whilst  the  .vessel  is  m  tranaitu  to  her 
port  of  destination,  though  said  vessel  may  have  arrived  within  the  juris- 
dictional limits  of  either  of  th^  States  of  Massachusetts  or  New  York,  and 
before  the  passengers  have  been  landed,  are  in  violation  of  said  acts  of  Con- 
gress, and  therefore  unconstitutional  and  void. 

5.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as  they  impose 
any  obligation  upon  the  owners  or  consignees  of  vessels,  or  upon  the  cap- 
tains of  vessels  or  freighters  of  the  same,  arriving  in  the  ports  of  the  United 
States  within  the  said  States,  to  pay  any  tax  or  duty  of  any  kind  whatever, 
or  to  be  in  any  way  responsible  for  the  same,  for  passengers  arriving  in  the 
United  States  or  coming  from  a  port  in  the  United  States,  are  unconstitu- 
tional and  void;  being  contrary  to  the  constitutional  grant  to  Congress  of 
the  power  to  regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  to  the  legislation  of  Congress  under  the  said  power,  by  which 
the  United  States  have  been  laid  off  into  collection  districts,  and  ports  of 
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entry  established  within  the  same,  and  commercial  regulations  prescribed, 
under  which  vessels,  their  cargoes  and  passengers,  are  to  be  admitted  into 
the  ports  of  the  United  States,  as  well  from  abroad  as  from  other  ports  of 
the  United  States.  That  the  act  of  New  York  now  in  question,  so  far  as  it 
imposes  a  tax  upon  passengers  arriving  in  vessels  from  other  ports  in  the 
United  States,  is  properly  in  this  case  before  this  Court  for  construction, 
and  that  the  said  tax  is  unconstitutional  and  void.  That  the  ninth  sectioa 
of  the  first  article  of  the  Constitution  includes  within  it  the  migration  of 
other  persons,  as  well  as  the  importation  of  slaves,  and  in  terms  recognizes 
that  other  persons  as  well  as  slaves  may  be  the  subjects  of  importation  and 
commerce. 

6.  That  the  fifth  clause  of  the  ninth  section  of  the  first  article  of  the  Con- 
stitution, which  declares  that  "no  preference  shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the  ports  of  one  State  over  those  of  another 
State;  nor  shall  vessels  bound  to  or  from  one  State  be  obliged  to  enter, 
clear,  or  pay  duties  in  another,"  is  a  limitation  upon  the  power  of  Congress 
to  regulate  commerce  for  the  purpose  of  producing  entire  commercial  equal- 
ity within  the  United  States,  and  also  a  prohibition  upon  the  States  to  de- 
stroy such  equality  by  any  legislation  prescribing  a  condition  upon  which 
vessels  bound  from  one  State  shall  enter  the  ports  of  another  State. 

7.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as  they  impose 
a  tax  upon  passengers,  are  unconstitutional  and  void,  because  each  of  them 
so  far  conflicts  with  the  first  clause  of  the  eighth  section  of  the  first  article 
of  the  Constitution,  which  enjoins  that  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States;  because  the  constitutional  uni- 
formity enjoined  in  respect  to  duties  and  imposts  is  as  real  and  obligatory 
upon  the  States,  in  the  absence  of  all  legislation  by  Congress,  as  if  the 
uniformity  had  been  made  by  the  legislation  of  Congress;  and  that  such 
constitutional  uniformity  is  interfered  with  and  destroyed  by  any  State 
fmposing  any  tax  upon  the  intercourse  of  persons  from  State  to  State,  or 
from  foreign  countries  to  the  United  States. 

8.  That  the  power  in  Congress  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States  includes  navigation  upon  the  high  seas,  and 
in  the  bays,  harbors,  lakes,  and  navigable  waters  within  the  United  States, 
and  that  any  tax  by  a  State  in  any  way  affecting  the  right  of  navigation, 
or  subjecting  the  exercise  of  the  right  to  a  condition,  is  contrary  to  the 
aforesaid  grant. 

9.  That  the  States  of  this  Union  may,  in  the  exercise  of  their  police 
powers,  pass  quarantine  and  health  laws,  interdicting  vessels  coming  from 
foreign  ports,  or  ports  within  the  United  States,  from  landing  passengers 
and  goods,  prescribe  the  places  and  time  for  vessels  to  quarantine,  and  im- 
pose penalties  upon  persons  for  violating  the  same;  and  that  such  laws, 
though  affecting  commerce  in  its  transit,  are  not  regulations  of  commerce 
prescribing  terms  upon  which  merchandise  and  persons  shall  be  admitted 
into  the  ports  of  the  United  States,  but  precautionary  regulations  to  prevent 
vessels  engaged  in  commerce  from  introducing  disease  into  the  ports  to 
which  they  are  bound,  and  that  the  States  may,  in  the  exercise  of  such 
police  power,  without  any  violation  of  the  power  in  Congress  to  regulate 
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commerce,  exact  from  the  owner  or  consignee  of  a  quarantined  vessel,  and 
from  the  passengers  on  board  of  her,  such  fees  as  will  pay  to  the  State  the 
cost  of  their  detention  and  of  the  purification  of  the  vessel^  cargo,  and  ap- 
parel of  the  persons  on  board. 


The  United  States  v^  A.  C.  Wirt. 

District  Coubt,  District  of  Obsoon. 
SEPTEMBER  29,  1874. 

1.  Indians  presumed  to  belong  to  Tribe.— All  Indians  bom  and  resi- 

dent in  Oregon  are  prima  facie  members  of  some  Oregon  tribe,  and  are 
therefore  under  the  charge  of  the  superintendent  of  Indian  affairs  in 
Oregon,  appointed  in  pursuance  of  the  act  of  June  5,  1850  (9  Stat  437)> 
within  the  meaning  of  section  20  of  the  act  of  June  30,  1834  (4  Stat 
732),  as  amended  by  section  1  of  the  act  of  March  16,  1864  (16  Stat.  29). 

2.  If  Born  in  Minnesota. — ^An  Indian  bom  in  Minnesota  is  prima  fade 

not  a  member  of  an  Oregon  tribe,  though  he  might  become  such  by 
adoption. 

3.  Act  abolishing  Office  Inoperative. — The  clause  in  section  6  of 

the  act  of  Febroary  l7,  1873  (17  Stat.  463),  providing  for  the  abolishing 
of  Indian  superintendencies  after  June  30,  did  not  of  itself  abolish  any 
such  superintendency,  but  only  took  effect  when  and  as  the  President 
designated  and  appointed. 

4.  Payment  of  Salary,  Effect  of.— The  payment  of  a  superintendent's 

salary  until  September  1,  1873,  is  prima  facie  evidence  that  his  office 
was  continued  until  that  time,  although  he  was  notified  that  his  office 
was  one  of  those  selected  under  the  act  to  be  abolished. 

Before  Deady,  District  Judge. 

The  defendant  was  indicted  for  disposing  of  spirituous 
liquor  to  Indians  under  the  charge  of  T.  B.  Odeneal,  super- 
intendent of  Indian  affairs,  to  wit :.  Michelle  Martineau  and 
William,  contrary  to  section  20  of  the  Trade  and  Intercourse 
Act  of  June  30,  1834  (4  Stat.,  732),  as  amended  by  section 
1  of  the  act  of  March  16,  1864  (15  Stat.  29). 

The  jury  found  the  defendant  guilty  of  disposing  ol 
liquor  to  William  as  charged  in  the  indictment,  and  the 
defendant  moved  for  a  new  trial. 

Sufus  Mallory^  United  States  Attorney. 

John  F.  CapleSf  for  the  defendant. 
11 
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Deady,  J.  The  ground  of  the  motion  for  new  trial  is: 
1.  That  the  court  erred  in  charging  the  jury  that  the  Indian 
William  was  under  the  charge  of  a  superintendent  of  Indian 
affairs  appointed  by  the  United  States,  on  August  2,  1873; 
and  2.  That  the  evidence  is  not  sufficient  to  justify  the  ver- 
dict, because  there  was  no  testimony  that  Indian  William 
was,  on  the  date  aforesaid,  under  the  charge  of  a  superin- 
tendent of  Indian  affairs  appointed  by  the  United  States. 

From  the  evidence  it  appeared  that  Martineau  was  born 
in  Minnesota,  of  a  half-breed  Chippeway  woman,  by  a 
Canadian  Frenchman;  that  on  August  2,  1873,  and  prior 
thereto,  he  was  living  in  Clatsop  county,  and  married  to  a 
Clatsop  Indian  woman,  and  that  William  was  a  Clatsop 
Indian,  about  25  years  of  age,  and  the  step-son  of  Martineau. 

The  court  charged  the  jury  that  any  Indian,  being  a  mem- 
ber of  any  Indian  tribe  in  Oregon,  was  under  the  charge  of 
the  superintendent  of  Indian  affairs  in  Oregon,  appointed 
pursuant  to  section  2  of  the  act  of  June  5,  1850  (9  Stat.  437), 
which  authorized  the  President  to  appoint  such  superin- 
tendent, /'whose  duty  it  shall  be  to  exercise  a  general 
superintendence  over  all  Indian  tribes  in  Oregon;"  that  all 
Indians  born  in  Oregon  are  p'ima  facie  members  of  one  of 
such  tribes,  but  that  an  Indian  born  in  Minnesota  was  not 
prima  fade  a  member  of  any  such  tribe,  although  he  might 
possibly  become  one  by  adoption,  and  therefore  they  ought 
to  acquit  the  defendant  of  the  charge,  so  far  as  the  same 
related  to  Martineau,  irrespective  of  the  question  whether 
Le  was  an  Indian  within  the  meaning  of  that  term  as  used 
in  the  intercourse  act. 

By  section  6  of  the  act  of  February  18,  1873  (17  Stat. 
463),  it  is  provided: 

**That  after  June  30,  1873,  the  offices  of  four  of  the 
superintendents  of  Indian  affairs,  and  of  the  clerks  of  such 
superintendents,  are  hereby  abolished;  *  *  *  and  the 
President  may  assign  the  remaining  four  superintendents  to 
jurisdiction  over  such  agencies  as  he  may  deem  proper,  or, 
in  his  discretion,  dispense  with  any,  or  all,  of  the  said 
superintendents  and  their  clerks." 

At  the  passage  of  this  act,  T.  B.  Odeneal  was  superin- 
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tendent  of  Indian  affairs  for  Oregon.  On  June  28,  1873, 
be  received  a  communication  from  the  department  inform- 
ing him  that  his  superiutendency  was  one  of  the  four  selected 
bj  the  President  to  be  abolished  under  this  act,  but  he  was 
paid  his  salary  until  September  1;  and  in  the  meantime 
received  a  communication  from  the  commissioner  of  Indian 
affairs  concerning  the  selling  of  liquor  to  these  Clatsop 
Indians,  and  was  otherwise,  during  this  time,  addressed  by 
the  inspector  of  Indian  affairs  and  the  department  as  super- 
intendent. 

Upon  these  facts,  the  court  instructed  the  jury,  as  a 
matter  of  law,  that  Indian  William  was  under  the  charge 
of  Odeneal  as  superintendent  of  Indian  affairs,  on  August 
2, 1873. 

Judicial  kn6wledge  extends  to  the  public  and  private  acts 
of  the  executive  of  the  United  States.  The  evidence  upon 
this  point  was  therefore  addressed  to  the  court  and  it 
instructed  the  jury  as  to  the  fact. 

Counsel  for  defendant  insists  that  the  office  of  superin- 
tendent for  Oregon  was  abolished  after  June  30,  by  opera- 
tion of  the  act  aforesaid,  and  that,  in  any  view  of  the 
matter,  it  was  then  abolished  by  the  action  of  the  President, 
as  shown  by  the  communication  received  from  the  depart- 
ment on  June  28;  therefore  the  ruling  w.as  erroneous  and  a 
new  trial  ought  to  be  granted. 

The  act  of  Congress,  although  it  declares  in  so  many 
words  that  "the  offices  of  four  of  the  superintendents  *  * 
are  hereby  abolished,"  of  itself  could  not  produce  that  effect, 
because  it  does  not  mention  or  indicate  any  particular  four 
superintendents.  In  the  nature  of  things  the  act  could  not 
take  effect  as  to  any  particular  superiutendency  until  the 
President  so  declared.  If  he  had  taken  no  action  in  the 
premises,  the  act  would  have  remained  inoperative  and 
without  effect,  for  uncertainty.  Until  tiie  President  gave 
effect  to  it  by  assigning  "  the  remaining  four  superintend- 
ents" to  particular  ''agencies,"  and  thereby  impliedly  indi- 
cating the  four  whose  offices  were  to  be  abolished,  or  until 
he  dispensed  ''with  any  or  all  of  said  superin tendencies," 
none  of  them  were  abolished. 
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The  execution  of  the  act  was  by  its  terms  committed  to 
the  President.  If  he  did  not  abolish  the  office  in  Oregon, 
Odeneal  remained  superintendent  of  Indian  affairs.  The 
only  question  is,  was  he  continued  in  office  until  September 
1?  The  payment  of  his  salary  until  that  date  is  itself  piima 
facie  evidence  of  the  fact.  It  is  not  to  be  presumed  that 
his  salary  was  paid  for  two  months  after  he  was  out  of  office. 
Then,  there  are  the  other  circumstances  pointing  to  the 
same  conclusion. 

The  motion  for  new  trial  is  OTerruled. 


John  D.  Patterson  v.  Thomas  J.  Tatum. 

CiBCurr  CouBT,  District  op  Calitoenia. 
Septembeb  28, 1874. 

1.  Five  Hundred  Thousand  Acres  Grant  to  State.— The  grant  to  the 

State  by  the  act  of  Congress  of  September  4,  1841,  of  500,000  acres,  is 
not  of  any  specific  land,  but  of  a  specific  quantity  to  be  selected  under 
the  direction  of  her  legislature,  in  parcels  conformably  to  the  lines  of 
the  public  surveys,  out  of  any  public  land,  excepting  such  as  was  then 
reserved,  or  might  thereafter  at  the  date  of  the  selection  be  reserved 
from  sale  by  any  act  of  Congress  or  proclamation  of  the  President. 
When  the  selection  and  location  are  once  made  pursuant  to  the  State's 
directions,  of  lands  not  reserved,  but  subject  to  location,  the  general 
gift  of  the  quantity  becomes  a  particular  gift  of  the  specific  lands  lo- 
cated, vesting  in  her  a  perfect  and  absolute  title  to  the  same;  and  that 
title  passes  by  her  piiteni.  The  patent  takes  efiect  by  relation  as  of  the 
date  of  the  selection. 

2.  Commissioner  of  Land  Office,  Duties. — The  commissioner  of  the 

general  land  office  is  attached  to  the  Department  of  the  Interior,  and 
acts  under  the  direction  and  supervision  of  the  head  of  that  depart- 
ment in  all  matters  respecting  the  public  lands  of  the  United  States. 
The  legislation  of  Congress  respecting  his  office  stated. 

3.  Repeals  by  Revising  Acts. — The  doctrine  that  a  statute  is  impliedly 

repealed  by  a  subsequent  act  revising  the  \f  hole  mfitter  of  the  first,  does 
not  apply  when  the  revisory  statute  itself  prescribes  its  operation  upon 
the  previous  act;  when  that  is  done  no  other  effect  can  be  given  to  the 
revisory  act. 

4.  Presumption  as  to  Land  Titles  in  California.— All  titles  to  land  in 

California,  except  where  the  land  is  covered  by  tide-waters,  or  is  ac- 
quired by  accretion  from  the  sea,  come  either  from  the  United  States 
or  the  government  which  preceded  them.    In  the  absence  of  proof  that 
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the  title  is  obtained  directly  from  the  government,  the  legal  presump- 
tion is  that  the  title  is  in  the  United  States.  This  presumption  is  not 
only  one  which  would  arise  independent  of  any  legislation,  but  it  has 
been  expressly  declared  by  statute  in  that  State. 
5.  Patent,  a  Government  Conveyance.— A  patent  is  the  instrument  by 
which  the  government,  whether  State  or  National,  i>asaes  its  title ;  it 
is  the  government  conveyance.  But  if  the  government  possesses  at  the 
time  no  title,  that  fact  may  be  shown  in  an  action  of  ejectment.  The 
patent  is  evidence  of  title,  only  because  government,  being  the  original 
source  of  title,  the  presumption  of  law  is  that  the  title  remained  with 
the  government  until  some  other  disposition  of  it  is  shown.  A  court  of 
law  is  as  competent  to  pass  upon  the  question  whether  a  title  existed  at 
the  time  in  the  government,  as  it  is  whether  the  title  existed  in  an 
individual,  where  the  grantor  is  a  private  party.  The  cases  where  a 
party  must  resort  to  a  court  of  equity  for  relief  against  the  operation 
of  a  patent  stated. 

Before  Mr.  Justice  Field. 

This  was  an  action  to  recover  tLe  possession  of  a  parcel 
of  land  situated  in  the  connty  of  Stanislaus,  aud  was  tried 
by  the  court,  before  Mr.  Justice  Field,  without  the  inter- 
vention of  a  jury,  by  stipulation  of  the  parties.  The  court 
found  for  the  defendant. 

George  A.  Nourse,  for  the  plaintiff. 

C.  T.  BoUa,  and  B.  S.  Tttit/y  for  the  defendant. 

Mr.  Justice  Field.  This  is  an  action  for  the  possession 
of  certain  real  property  situated  in  Stanislaus  county  in  this 
State.  The  plaintiff  claims  title  to  the  demanded  premises 
under  a  patent  of  the  State  of  California,  bearing  date  Feb- 
ruary 14,  1871,  issued  upon  a  selection  of  the  premises  as 
part  of  the  five  hundred  thousand  a.cres  donated  by  the  act 
of  Congress  of  September  4,  1841. 

The  selection  was  made  by  the  locating  agent  of  the  State 
for  the  Stockton  district,  with  that  of  other  lands,  on  the 
first  of  May,  1868.  A  list  of  the  selections  was  on  that  day 
filed  by  the  agent  in  the  United  States  land  office  at  Stock- 
ton. This  list  was  approved  by  the  commissioner  of  the 
general  land  office  on  the  sixteenth  of  October,  1871,  and 
by  the  Secretary  of  the  Interior  on  the  eighteenth  of  the 
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same  month.  The  title  of  the  plaintiff  rests  upon  the  valid- 
ity of  this  selection. 

The  selection  coTered  nine  hundred  and  sixty  acres,  and 
objection  was  taken  to  the  validity  of  the  patent,  on  the 
ground  that  the  statute  of  the  State,  at  the  time,  prohibited 
the  purchase  of  more  than  three  hundred  and  twenty  acres 
by  one  person.  From  the  views  we  take  of  this  case,  it 
is  unnecessary  to  pass  upon  this  objection.  We,  therefore, 
refrain  from  expressing  any  opinion  upon  it. 

The  grant  to  the  State  by  the  act  of  Congress  of  Septem- 
ber 4,  1841,  is  not  of  any  specific  laud,  but  of  a  specific 
quantity  to  be  selected  under  the  direction  of  her  legisla- 
ture, in  parcels  conformably  to  the  lines  of  the  public  sur- 
Teys,  out  of  any  public  land,  excepting  such  as  was  then 
reserved,  or  might  thereafter  at  the  date  of  the  selection  be 
reserved  from  sale  by  any  act  of  Congress  or  proclamation 
of  the  President.  TVhen  the  selection  and  location,  as  is 
Siiid  in  Doll  v.  J/eot/or,  16  Cal.  320,  **are  once  made  pur- 
suant to  her  (the  State*s)  directions,  of  lands  not  reserved, 
but  subject  to  location,  the  general  gift  of  the  quantity 
becomes  a  particular  gift  of  the  specific  lands  located,  vest- 
ing in  her  a  perfect  and  absolute  title  to  the  same;  and  that 
title  passes  by  her  patent."  But  whilst  affirming  the  cor- 
rectness of  this  adjudication,  we  add  to  it  what  is  equally 
obvious,  that  when  the  selection  and  location  are  of  lands 
which  are  reserved  from  sale  and  are  not  subject  to  location, 
no  title  vests  in  the  SUite,  and,  of  course,  none  passes  by  her 
patent. 

The  State  patent  takes  effect,  by  relation,  as  of  the  date 
of  the  selection,  May  1,  1868.  The  defendant  contends, 
that  on  that  day  the  lands  selected  were  reserved  from  sale 
by  acts  of  Congress  passed  in  1862  and  1864,  and  proceed- 
ings taken  under  them.  And  he  produces  directions  of  the 
land  department,  to  show  that  the  premises  had  been  with- 
drawn from  sale  under  those  acts.  Two  questions  are  thus 
presented,  one  of  fact,  whether  the  lands  were  thus  reserved; 
the  other  of  law,  whether,  such  being  the  case,  the  defend- 
ant can  set  up  the  fact  in  this  action  to  defeat  the  plaintiff's 
recovery. 
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First,  as  to  the  question  of  fact.  By  the  act  of  July  1, 
18Q2  (12  Stats.  493,  sec.  3),  Congress  granted  to  the  Central 
Pacific  Bailroad  Company,  for  the  purpose  of  aiding  in  the 
construction  of  a  railway  and  telegraph  line  across  the  con« 
tineut,  alternate  sections,  designated  by  odd  numbers,  of 
public  land  on  each  side  of  the  road  to  the  extent  of  ten 
miles,  subject  to  certain  exceptions;  and  provided  that 
within  two  years  after  the  passage  of  the  act,  the  company 
should  designate  the  general  route  of  its  road,  as  near  as 
might  be,  and  file  a  map  of  the  same  in  the  Department  of 
the  Interior,  and  tha^  thereupon  tlie  Secretary  of  the  Interior 
should  cause  the  odd  sections  within  fifteen  miles  of  the  des- 
ignated route  to  be  withdrawn  from  pre-emption,  private 
entiy  and  sale. 

The  act  of  Congress  of  July  2,  1864  (13  Stats.  358,  sees. 
4  and  5),  amending  the  first  act,  increased  the  grant,  so  as 
to  include  the  alternate  odd  sections  to  the  distance  of 
twenty  miles  on  each  side  of  the  road,  and  extended  the  time 
for  designating  the  general  route  of  the  road,  and  filing  a  map 
of  the  same  one  year  beyond  the  original  period,  and 
increased  the  distance  within  which  the  lands  should  be 
withdrawn  from  pre-emption,  private  entry  and  sale,  when 
such  route  was  designated  and  map  filed,  to  twenty-five 
miles. 

The  act  of  1862  authorized  the  construction  by  the  Cen- 
tral Pacific  Bailroad  Condlpany  of  a  road  and  telegraph  line 
from  the  Pacific  coast,  at  or  near  San  Francisco,  or  the  nav- 
igable waters  of  the  Sacramento,  to  the  eastern  boundary  of 
California,  on  the  same  terms  and  conditions  upon  which 
the  construction  of  a  road  and  telegraph  line  was  authorized 
beyond  that  boundary.  The  right  to  construct  the  road  and 
telegraph  line  from  the  city  of  San  Jose  to  the  city  of  Sac- 
ramento, and  all  the  privileges  and  benefits  which  the  com- 
*pany  had  acquired  under  the  acts  of  Congress  were,  pre- 
vious to  March  3,  1865,  assigned  by  the  company  to  the 
Western  Pacific  Bailroad  Company,  a  corporation  also 
created  under  the  laws  of  California,  and  on  that  day  the 
assignment  was  ratified  and  confiimed  by  act  of  Congress. 
(13  Stats.  504.) 
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On  the  twenty-third  of  November,  1864,  the  oommissioner 
of  the  general  land  office  at  Washington  sent  a  communi- 
cation, purporting  by  its  heading  to  issue  from  the  Depart- 
ment of  the  Interior,  directed  to  the  register  and  receiver  of 
the  land  office  at  Stockton,  informing  those  officers  that  he 
inclosed  a  diagram  showing  that  part  of  their  district  em- 
braced within  the  twenty-five-mile  limit  of  the  Central  Pa- 
cific Bailroad,  and  directing  them  ''to  reserve  from  sale, 
location,  or  claims  of  any  kind,  the  vacant  odd  sections  and 
parts  of  sections"  within  those  limits,  as  shown  by  that  map. 

On  the  twenty-third  of  December  following,  the  commis- 
sioner sent  a  second  communication,  also  purporting  to  issue 
from  the  Department  of  the  Interior,  to  the  same  officers, 
referring  to  the  previous  one  of  November  23  as  transmitting 
a  diagram  of  the  route  of  the  Central  Pacific  Bailroad,  east 
from  Sacramento  city,  which  passed  through  their  district, 
and  added  that  he  then  transmitted  a  diagram  of  that  part  of 
the  western  division  of  the  road,  which  was  within  their  dis- 
trict, and  that  the  line  of  the  road  and  the  twenty-five  mile 
limit  were  indicated  by  red  lines,  and  informing  the  officers 
that  the  previous  instructions  sent  on  the  twenty-third  of 
November,  as  to  withholding  the  public  lands  from  sale 
within  the  twenty-five-mile  limit  of  the  road  eastward,  were 
applied  to  the  western  division  of  the  road,  and  that  they 
would  be  governed  accordingly. 

This  diagram  was  received  by  the  register  of  the  land  office 
at  Stockton,  on  the  thirty-first  of  January,  1865.  A  certified 
copy  ip  in  evidence,  and  it  is  admitted  that  the  premises  in 
controversy  are  odd  sections  within  the  twenty-five -mile 
limit,  as  designated  thereon.  The  indorsements  show  that 
it  was  made  from  a  map  dated  October  6,  1854.  That  map 
must,  of  course,  have  been  in  the  Department  of  the  Inte- 
rior, as  the  diagram  came  from  that  quarter.  It  shows  on 
its  face  the  general  route  of  the  Pacific  Bailroad  in  the' 
western  district.  Examined  in  connection  with  the  com- 
munication of  the  commissioner  of  the  general  land  office, 
the  conclusion  is  irresistible  that  a  map  of  the  general  route 
of  the  railroad  company  was  filed  in  the  Department  of  the 
Interior  by  the  Pacific  Railroad  Company,  as  required  by 
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the  act  of  Congress,  and  that  it  was  accepted  and  acted  upon 
by  the  Secretary  of  the  Interior  in  the  communication  to 
the  register  and  receiver  of  the  Stockton  district. 

The  position  that  the  communication  of  the  commissioner 
of  the  general  land  office  must  be  treated  as  the  separate 
act  of  the  commissioner,  and  not  as  the  act  of  the  Secretary, 
is  not  tenable.  The  statute  provides  that  the  Secretary  of 
the  Interior,  when  a  map  of  the  route  of  the  road  is  filed, 
"shall  cause"  the  lands  within  the  prescribed  limits  to  be 
withdrawn.  It  does  not  require  the  act  of  withdrawal  to 
be  personally  made  by  the  Secretary;  the  law  is  complied 
with  if  the  withdrawal  be  made  by  his  department;  that  is, 
through  the  officers  acting  under  his  general  supervision 
and  control.  The  commissioner  of  the  general  land  office 
is  attached  to  the  DepartmenI;  of  the  Interior,  and  acts 
under  the  direction  and  supervision  of  the  head  of  that  de- 
partment in  all  matters  respecting  the  public  lands  of  the 
United  States.  The  act  of  April  25,  1812  (2  Stats.  716), 
establishing  the  general  land  office,  put  the  office  in  the 
Department  of  the  Treasury,  and  placed  the  commissioner 
under  the  direction  of  the  head  of  that  department.  The 
act  of  July  4,  1846  (5  Stats.  107),  reorganizing  the  office, 
provided  that  the  executive  duties  prescribed  by  law  re- 
specting the  public  lands  should  be  subject  to  the  super- 
vision and  control  of  the  commissioner,  under  the  direction 
of  the  President.  But  the  office  still  continued  a  part  of 
the  Department  of  the  Treasury;  and  as  the. President  acts 
in  matters  belonging  to  the  departments  through  their  re- 
spective heads,  the  immediate  supervision  over  and  direc- 
tion of  the  commissioner  remained  with  the  Secretary  after, 
as  previous  to,  the  reorganization. 

The  proposition  of  counsel  that  a  statute  is  impliedly 
repealed  by  a  subsequent  act  revising  the  whole  matter  of 
the  first,  is,  undoubtedly,  correct.  The  authorities  are 
numerous  to  that  efifect.  Two  cases  recently  decided  by 
the  Supreme  Court  of  the  United  States,  in  addition  to 
those  cited  by  coun3el,  establish  this  position :  that  of  the 
United  States  v.  Tynen,  11  Wallace,  and  that  of  Henderson's 
Ibbacco,  in  the  same  volume.    But  the  implication  cannot 
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arise  when  the  revisory  statate  itself  prescribes  its  opera- 
tion upon  the  previous  act;  when  that  is  done,  no  other 
effect  can  be  given  to  the  revisory  act.  And  snch  was  the 
case  in  the  revisory  act  of  1846.  It  repeals  snch  provisions 
of  the  original  act  as  were  inconsistent  with  tha  new  act — 
none  other.  The  continued  direction  of  the  commissioner 
and  supervision  over  him  by  the  Secretary  of  the  Treasury, 
acting  as  in  all  other  cases  under  the  President,  as  pre* 
scribed  by  the  original  act,  was  not  inconsistent  with  any- 
thing in  the  new  act.  And  such  was  the  understanding  and 
practice  of  the  Treasury  Department,  until  the  Department 
of  the  Interior  was  established  in  1849,  when  the  land  o£Sce 
was  transferred  to  that  department,  and  its  Secretary  was 
required  to  '' perform  all  the  duties  of  supervision  and  ap- 
peal "  in  relation  to  that  office,  which  had  been  previously 
discharged  by  the  Secretary  of  the  Treasury. 

The  position  of  counsel  that  there  is  no  evidence  that  the 
odd  sections  covered  by  the  patent  of  the  defendant  were 
vacant  at  the  time  of  the  reservation  in  1865,  and  therefore 
they  cannot  be  so  regarded  in  this  action,  is  iiot  entitled  to 
any  consideration.  If  the  selections  were  not  then  vacant, 
they  were  not  vacant  in  1868,  when  selected  by  the  locating 
agent  of  the  State.  All  titles  to  land  in  California,  except 
where  the  land  is  covered  by  tide-waters,  or  is  acquired  by 
accretion  from  the  sea,  come  either  from  the  United  States 
or  the  government  which  preceded  them.  In  the  absence 
of  proof  that  the  title  is  obtained  directly  from  the  govern- 
ment, the  legal  presumption  is  that  the  title  is  in  the  United 
States.  This  presumption  is  not  only  one  which  would 
arise  independent  of  any  legislation^  but  it  has  been  ex- 
pressly declared  by  statute  in  that  State. 

Our  conclusion  from  the  evidence  is,  that  the  land  em- 
braced by  the  patent  to  the  plaintiff  was  reserved  from  sale 
when  selected  by  the  locating  agent,  as  part  of  the  five  hun- 
dred thousand  acres  granted  to  the  State,  and  that  such 
selection  was  inoperative  and  void.  The  approval  of  the 
commissioner  of  the  land  office  and  of  the  Secretary  of  the 
Interior,  of  the  list  of  selections,  so  far  as  the  list  embraced 
the  premises  in  controversy,  was  equally  inoperative.     No 
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interest  by  either  proceeding  was  vested  in  the  State.  This 
result  would  follow  without  any  legislation  to  that  effect, 
from  the  condition  annexed  to  the  grant,  that  the  selection 
must  be  made  from  lands  not  reserred  from  sale  by  any 
law  of  Congress  or  proclamation  of  the  President;  but,  as 
if  to  preclude  any  possible  discussion  upon  the  question, 
the  act  of  Congress  of  August  3, 1854,  providing  for  vesting 
the  title  in  the  States,  of  lands  certified  to  them,  declares 
that  in  all  cases  where  lands  are  granted  by  any  law  of  Con- 
gress to  any  State  or  territory,  and  the  law  **doe8  not  con- 
vey the  fee  simple  title  of  such  lands,  or  require  patents  to 
be  issued  therefor,"  the  lists  of  such  lands  certified  by  the 
commissioner  of  the  general  land  office,  where  the  lands  are 
not  of  the  character  embraced  by  the  acts  of  Congress,  and 
are  not  intended  to  be  granted  thereby,  shall,  so  far  as  such 
lands  are  concerned,  ''be  perfectly  null  and  void,  and  no 
right,  title,  claim,  or  interest,  shall  be  conveyed  thereby." 
(10  Stat,  at  Large,  346.) 

The  donating  act  of  1841  does  not  convey  the  fee  simple 
title  to  any  specific  lands,  or  require  patents  to  be  issued* 
therefor;  it  only  vests  an  immediate  right  to  a  specific 
quantity  to  be  afterwards  selected  under  direction  of  the 
State.  And  should  the  selection  be'  postponed  until  after 
the  land  is  reserved  or  otherwise  appropriated,  the  interest 
of  the  State  would  lapse  and  fail.  The  lands  donated  to 
the  State  are  precisely  those  to  which  the  act  of  Congress 
refers  when  it  declares  the  effect  of  the  list  certified  by  the 
commissioner. 

Second.  The  lands  selected  by  the  agent  of  the  State  hav- 
ing been  at  the  time  of  the  selection  thus  reserved  from 
sale,  and  the  selection  being  therefore  void,  the  second 
question  arises,  whether  the  defendant  can  set  up  this  fact 
to  defeat  the  plaintiff's  recovery  on  the  State  patent. 

The  defendant  claims  title  to  the  demanded  premises 
under  patents  of  the  United  States,  bearing  date  in  March, 
August,  and  September,  1873,  issued  to  different  parties 
upon  pre-emption  settlements  made  by  the  patentees  on  the 
fifth  of  July,  1870.  On  that  day  the  reservation  from  sale 
by  the  proceedings  already  detailed,  was  withdrawn,  and 
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the  lands  were  opened  to  pre-emption  and  homestead  en- 
tries. The  defendant  claiming  niider  the  patents  thus  is- 
sued, has  a  standing  in  a  court  of  law,  and  occupies  a  posi- 
tion with  respect  to  the  property  which  enables  him  to 
assail  the  title  of  the  plaintiff.  The  case  of  DoU  v.  MeadoVy 
to  which  the  counsel  refers,  and  upon  which  he  relies  to 
show  that  the  title  of  the  plaintiff  cannot  be  questioned  in 
this  action,  is  a  very  different  case  from  the  one  at  bar. 
There  the  controversy  was  between  the  holder  of  a  patent 
of  the  State,  and  a  trespasser  without  title;  and  it  was  held 
that  the  latter,  not  being  in  privity  with  a  common  or  para- 
mount source  of  title,  was  in  no  position  to  question  the 
validity  of  the  patent,  or  the  action  'of  the  officers  of  the 
State  by  whom  the  lands  were  selected.  We  adhere  to 
every  position  asserted  in  that  case  respecting  the  efficacy 
of  patents  and  the  conditions  upon  which  they  may  be  as- 
sailed. We  have  had  frequent  occasion^  during  a  some- 
what extended  judicial  experience,  to  reconsider  the  doc- 
trines there  stated,  and  upon  every  reconsideration  we  have 
felt  renewed  confidence  in  their  soundness.  But  they  can- 
not be  applied  to  a  case  entirely  dissimilar  in  its  facts, 
where  the  assailant  of  the  plaintiff's  patent  comes  clothed 
with  a  patent  of  the  United  States,  of  equal  dignity,  and 
equally  entitled  to  every  presumption  in  favor  of  its  validity. 
A  patent  is  the  instrument  by  which  the  government, 
whether  State  or  National,  passes  its  title;  it  is  the  govern- 
ment conveyance.  But,  if  the  government  possess  at  the 
time  no  title,  none  passes  by  its  execution.  It  is  of  itself 
evidence  of  title,  only  because  government  being  the  origi- 
nal source  of  title,  the  presumption  of  law  is  that  the  title 
remained  with  the  government  until  some  other  disposition 
of  it  is  shown.  But,  if  an  earlier  patent  is  produced,  the 
subsequent  one  ceases  to  have  any  operation.  The  title 
passing  by  the  first  conveyance  is  not  affected  by  the  second 
until  the  first  is  got  out  of  the  way.  If  the  first  was  issued 
from  improper  motives,  corrupt  actions,  erroneous  views  of 
duty,  or  mistaken  considerations,  as  to  matter  of  fact  or 
law  by  the  officers  of  the  government  to  whom  the  execu- 
tion and  issue  of  patents  ki^  intrusted,  a  court  of  law  can 
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afford  no  remedy  to  the  second  patentee;  he  mast  resort 
to  a  coart  of  equity  for  relief.  So,  also,  if  particular  facts 
respecting  the  condition  or  location  of  the  property  must 
be  previously  ascertained  and  determined  by  a  special  tri- 
bunal appointed  for  that  purpose,  and  that  tribunal  has 
come  to  erroneous  conclusions  upon  which  the  patent  has 
issued,  such  conclusions  cannot  be  questioned  collaterally, 
and  the  patent  be  thereby  invalidated  in  the  action  of  eject* 
ment.  Belief  in  such  cases  can  only  be  affqrded  by  a  direct  4^ 
proceeding  by  bill,  information,  or  scire  facias^  either  to  re- 
voke the  first  patent,  or  restrain  its  operation,  or  to  subject, 
where  equitable  grounds  exist,  the  land  to  certain  trusts  in  • 
the  first  patentee's  hands.  A  court  of  law  in  an  action  of 
ejectment  cannot  listen  to  any  objections  founded  upon 
such  considerations.  But  where  the  action  of  the  officers 
in  the  execution  and  issue  of  the  patent,  or  the  correctness 
of  the  conclusions  of  the  special  tribunal  is  not  assailed,  but 
the  objection  to  the  patent  reaches  beyond  such  action  and 
conclusions,  and  goes  to  the  existence  of  a  subject  upon 
which  such  officers  or  tribunal  could  act,  that  is,  to  the 
title  in  the  grantor,  no  such  difficulty  exists  in  its  consider-  > 

ation  in  a  court  of  law.    That  tribunal  isf  uUy  competent  to       ^^/ 
pass  upon  the  question  whether  a  title  existed  at  the  time  ' 

in  the  government,  as  it  would  be  whether  the  title  existed 
in  an  individual  where  the  grantor  is  a  private  party. 

In  F6U£%  Lessee  v.  Wendall,  9  Cranoh,  87,  the  question 
was  considered  as  to  how  far  in  a  court  of  law  inquiries 
tending  to  impeach  a  patent  could  be  considered,  and  it 
was  observed  that  the  laws  for  the  sale  of  public  lands  were 
intended  to  secure  the  regularity  of  grants,  and  to  protect 
the  incipient  rights  of  individuals  and  the  State  from  impo- 
sition; that  officers  were  appointed  to  superintend  the  busi- 
ness, and  rules  had  been  framed  prescribing  their  duty,  and 
that  when  all  the  proceedings  were  completed  by  a  patent, 
a  compliance  with  the  rules  was  presupposed.  It  would, 
therefore,  be  extremely  unreasonable,  said  the  court,  to 
avoid  a  grant  for  any  irregularity  in  the  conduct  of  offi- 
cers appointed  by  government  to  supervise  the  progressive 
course  of  a  title,  from  its  commencement  to  its  consumma- 
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tion  iu  a  patent;  but  that  the  great  principles  of  justice  and 
law  would  be  violated,  did  there  not  exist  some  tribunal  to 
which  an  injured  party  might  appeal  in  which  the  means  by 
which  an  elder  title  was  acquired,  might  be  examined,  and 
that  in  general  a  Court  of  equity  was  a  tribunal  better 
adapted  for  the  purpose  than  a  court  of  law.  '^But/*  adds 
the  court,  *' there  are  cases  in  which  a  grant  is  absolutely 
Toid,  as  where  the  State  has  no  title  to  the  thing  granted, 
or  where  the  q^cer  had  no  authority  to  issue  the  grant. 
In  such  cases  the  validity  of  the  grant  is  necessarily  exam- 
inable at  law."  In  Fattei'son  v.  Winn,  11  Wheaton,  381,  the 
Supreme  Court  refers  to  this  case,  and  after  giving  a  brief 
summary  of  the  positions  we  have  stated,  says:  ''We  may 
therefore,  assume,  as  the  settled  doctrine  of  this  court,  that 
if  a  patent  is  absolutely  void  upon  its  face,  or  the  issuing 
thereof  was  without  authority,  or  was  prohibited  by  statute, 
or  the  State  had  no  title,  it  may  be  impeached  collaterally 
in  a  court  of  law,  in  an  action  of  ejectment.  But,  in  gen- 
eral, other  objections  and  defects  complained  of  must  be 
put  in  issue,  in  a  regular  course  of  pleadings,  on  a  direct 
proceeding  to  avoid  the  patent." 

This  doctrine  was  recognized  in  Doll  v,  3Ieado7\  The 
court,  after  referring  to  a  previous  case,  and  observing  that 
a  patent  issued  by  the  government  for  any  land  not  em- 
braced in  the  grant  to  the  State,  would,  undoubtedly,  be 
void,  for  want  of  power  to  convey,  said:  **We  do  not  ques- 
'tion  this  proposition;  we  affirm  it  as  sound.  The  point  here 
is,  as  to  the  status  of  the  party  who  can  raise  any  question 
as  to  its  validity,  when  it  is  regular  on  its  face.  Nor  do  we 
question  the  further  proposition,  that  the  defendant  might 
have  disproved  the  evidence  of  title  furnished  by  the  patent, 
by  showing  that  the  land  in  question  was  not  included  in 
the  act  of  Congress,  or  was  within  the  exceptions  contained 
in  the  act  of  this  State.  We  only  annex  to  the  proposition 
the  qualification,  that  to  do  this,  he  must  first  have  brought 
himself  in  some  privity  with  the  common  source  of  title.  If 
he  was  a  mere  intruder,  not  possessing  any  claim  of  title, 
either  from  the  general  or  State  government,  he  would  not 
be  in  a  position  to  question  the  regularity  and  correctness 
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of  the  action  of  the  officers  of  the  State,  in  tLe  selection  of 
the  lands  or  the  issuance  of  the  patent." 

Nor  is  there  anything  in  the  language  of  the  court,  in 
Leeae  v.  Clark,  18  Gal.  635,  which  militates  against  these 
decisions.  There  a  patent  issued  upon  a  confirmation  of  a 
Mexican  grant,  was  under  consideration.  The  United 
States  had  stipulated,  in  the  treaty  by  which  California  ^'as 
acquired,  to  protect  its  inhabitants  in  their  property,  and, 
in  the  execution  of  the  obligation  thus  created,  had  estab- 
lished a  special  tribunal  to  examine  all  claims  to  property 
which  parties  asserted  they  possessed  upon  the  transfer  of 
jurisdiction  from  the  former  government.  Numerous  pro- 
ceedings were  required  to  be  taken  before  this  tribunal  and 
in  execution  of  its  decrees,  and  where  its  adjudication  was 
favorable  to  the  claimant,  a  patent  was  directed  to  be  issued 
to  him.  A  patent"  thus  resting  upon  the  judgment  of  a 
special  tribunal  was  something  more  than  an  ordinary  con- 
veyance of  the  government.  It  was  an  official  declaration 
that  the  grant  to  the  claimant  was  of  such  a  character  at  the 
date  of  the  cession  of  the  country,  that  it  was  entitled  to 
recognition  and  confirmation  by  the  United  States.  And  so 
the  court  vei^  justly  used  the  language  which  counsel  cites, 
that  upon  all  matters  of  fact  and  law,  essential  to  authorize 
its  issue,  the  patent  imported  absolute  verity.  And  what 
were  those  matters  of  fact  and  law?  These  only;  that  the 
claimant  had  a  valid  grant  at  the  date  of  the  cession,  that  is, 
a  genuine  grant  issued  by  the  former  government,  which,  was 
entitled  to  confirmation  under  the  treaty  and  the  laws  made 
to  carry  its  stipulations  into  effect,  and  that  by  subsequent 
proceedings  the  claim  of  the  grantee  had  been  definitely 
'  located  by  an  official  survey.  The  whole  proceeding  result- 
ing in  the  patent  was  one  between  the  government  and  the 
claimant;  it  bound  them  until  vacated  by  direct  proceedings 
instituted  for  that  puipose,  and,  of  course,  all  parties  in 
privity  with  either  by  title  subsequent.  But,  if  before  the 
grant  thus  confirmed  had  issued,  the  title  had  passed  from 
the  Mexican  government,  the  patent  notwithstanding  all  the 
formality  of  the  various  steps  preceding  its  issue,  would 
have  created  no  interest  in  the  patentee.     Such  previous 
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transfer  of  title,  supposing  alwayd  that  tlie  transfer  had  been 
judicially  recognized  and  confirmed,  could  be  set  up  in  ^n 
action  at  law  against  the  patent,  without  assailing  the  reg- 
ularity of  the  proceedings  of  the  land  commissioner,  or  of 
the  officers  of  the  United  States,  in  the  survey  and  location 
of  the  land.  Such  previous  transfer  being  established, 
would  not  make  the  patent  void,  but,  like  a  prior  convey- 
ance  of  the  same  property,  'would  render  it  inoperative. 

We  do  not  think  the  judgment  in  the  previous  action 
between  the  same  parties  can  be  deemed  an  adjudication 
estopping  the  defendant  from  setting  up  his  title  and  ques- 
tioning the  validity  of  the  plaintiff's  patent.  When  the 
first  action  was  tried  the  defendant  had  not  acquired  the 
title  of  the  government  by  his  patent,  and  was  therefore  in 
no  position  to  assail  the  plaintiff's  patent.  Such,  at  least, 
was  the  ruling  of  the  court,  which  must  be  regarded,  whether 
correct  or  othemv'ise,  as  the  law  of  that  case. 

It  follows,  from  the  views  we  have  expressed,  that  the 
law  is  with  the  defendant,  and  judgment  must  therefore 
pass  in  his  favor;  and  it  is  so  ordered. 


The  Ship  Invincible. 

District  Court,  District  of  California. 
October  14,  1874. 

Carrier — Negligence — Although  the  carrier  is  exempt  from  liability  for 
damage  or  deterioration  arising  from  the  nature  of  the  goods  or  of  the 
voyage,  yet,  if  there  has  been  a  want  of  proper  care  or  skill  on  his  part 
in  guarding  against  such  damages,  the  injury  will  be  ascribed  to  his 
negligence. 

Before  Hoffman,  District  Judge. 
McAllisiei'S  &  Bergin,  proctors  for  libellant. 
E.  Caseerly  and  W.  H.  L,  Barnes^  proctors  for  claimants. 

Hoffman,  J.    In  the  spring  of  1864  the  libellants  shipped 
on  board  the  Invincible,  then  lying  at  the  port  of  New  York, 
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and  bound  on  a  voyage  to  San  Francisco,  760  baskets  of 
champagne  in  two  lots,  one  of  600  baskets  and  the  other  of 
260.  By  the  terms  of  the  bills  of  lading  given  for  the  first 
lot,  the  wine  was  to  be  stowed  in  the  house  on  deck.  The 
second  lot  was  to  be  stowed  in  the  cabin  staterooms  and 
house  on  deck.  Under  these  contracts  669  baskejis  were 
placed  in  the  house  on  deck  and  the  remainder  in  the  cabin 
staterooms. 

On  the  arrival  of  the  ship  the  wine  stowed  in  the  state- 
rooms was  found  to  be  in  perfect  order.  But  that  stowed  in 
the  house  was  damaged  to  the  extraordinary  and  almost  un- 
precedented extent  of  67  per  cent,  of  its  entire  value.  At 
the  hearing  the  carrier,  after  proofs  of  this  loss  had  been 
given,  attempted  to  exciuse  himself  by  showing  that  the 
house  on  deck  was  an  unfit  place  for  the  stowage  of  goods, 
and  that  goods  so  placed  were '  exposed  to  extraordinary 
perils  to  which  cargo  below  decks  was  not  liable.  Although 
it  appeared  that  the  voyage  was  somewhat  rough  and  bois- 
terous, the  claimants  failed  to  show  that  the  injury  to  the 
goods  was  attributable  to  the  direct  operation  of  any  peril 
of  the  sea,  in  the  strict  sense  of  the  term,  but  he  estab- 
lished beyond  doubt  that  the  loss  of  the  wine  was  caused  by 
what  is  known  as  "blowage  and  breakage" — that  is,  escape 
of  the  contents  of  the  bottles,  either  through  their  mouths 
or  by  their  bursting. 

He  thus  proved  prima  facie ^  that  the  injury  was  occa- 
sioned by  natural  causes,  arising  from  the  inherent  qualities 
and  perishability  of  the  goods  themselves  and  the  nature  of 
the  voyage.  To  this  the  libellunts  replied  that  the  damage 
was  excessive  and  unprecedented,  and  that  it  could  not  be 
ascribed  to  the  intrinsic  infirmity  of  an  article  which  is 
every  year  brought  to  this  port  in  ehormous  quantities  with- 
out serious  loss.  Some  other  cause  for  the  injury  must 
therefore  be  sought  for,  and  this  was  to  be  found  in  the  total 
neglect  of  the  master  during  the  entire  voyage  to  give  to  the 
wine  proper  and  necessary  ventilation  by  opening,  as  occa- 
sion permitted,  the  doors  and  windows  of  the  house.     That 

through  this  omission  the  temperature  of  the  house  became 
12 
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BO  high  as  to  cause  the  wine  to  ^*blow"  and  the  bottles  to 
burst. 

It  is  not  pretended  on  the  part  of  the  carrier  that  any 
effort  whatever  was  made  to  ventilate  the  goods  during  the 
voyage  by  opening  the  windows  or  doors  of  the  bouse. 

The  master  seems  to  have  considered  it  his  right  and  his 
duty  tq  leave  the  goods  and  the  house  which  contained  them, 
in  the  same  condition  during  the  voyage  as  when  they  left 
New  York,  and  this,  though  apprised  by  the  leakage  of  wine 
through  the  scupper  holes  of  the  house  for  a  considerable 
period,  that  the  goods  from  some  cause  were  sustaining  great 
injury. 

The  answer  sets  up  that  the  excessive  heat  arose  upon  the 
decomposition  or  fermentation  of  the  straw  in  which  the 
bottles  were  packed,  caused  by  its  being  wetted  with  salt  or 
fresh  water. 

But  the  evidence  fails  to  sustain  this  allegation.  No 
noticeable  accident -happened  to  the  deck-house  during  the 
voyage.  The  chemical  experts  failed  to  detect  in  the  straw 
when  examined  here,  any  trace  of  the  presence  of  salt,  or 
to  discover  any  signs  of  chemical  changes  which  could  have 
generated  excessive  heat. 

But  even  if  the  heat  was  due  to  this  cause,  it  was  as  much 
the  duty  of  the  carrier  to  endeavor  to  mitigate  its  effects  by 
opening  the  doors  and  windows  of  the  house,  as  to  resort  to 
the  same  expedients  to  diminish  heat  caused  by  the  sun's 
rays.  Whether  his  omission  to  do  so  was  negligence  for 
which  he  is  liable,  is  the  real  point  of  the  case. 

The  answer  also  alleges  that  the  champagne  in  question 
was  a  spurious  article  of  inferior  quality,  and  the  loss  arose 
from  its  inherent  perishability  caused  by  ''defective  manu- 
facture, preparation,  bottling,  corking  and  packing." 

In  support  of  these  allegations  no  proof  whatever  is 
offered,  save  that  a  few  of  the  baskets  were  somewhat  rat- 
eaten. 

The  wine  was  the  ''Charles  Heidseck  Champagne,"  so 
well  known  and  extensively  used  in  this  country,  and  does 
not  appear  to  have  differed  in  the  mode  in  which  it  was 
manufactured,  prepared,  bottled  and  corked,  from  the  wine 
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which  the  libellauts,  whose  commercial  house  is  of  the  high- 
est  respeotjAbility,  have  for  years  been  in  the  habit  of  im- 
porting. 

The  fact  that  all  the  wine  stowed  in  the  cabin  arrived  in 
perfect  order,  would  seem  to  afford  decisive  proof  that  there 
could  have  been  no  such  defective  preparation  and  packing 
as  the  answer  alleges. 

The  whole  evidence  points,  I  think,  unmistakably,  to  the 
conclusion  that  the  blowing  and  breaking  of  the  bottles  was 
caused  by  the  excessive  heat  to  which  they  were  subjected 
by  being  stowed,  during  the  whole  of  a  voyage  in  which  the 
equator  was  twice  crossed,  in  a  deck-house,  tightly  closed 
and  exposed  on  its  roof  and  sides  to  the  direct  and  reflected 
rays  of  the  sun. 

The  question  is  thus  presented,  was  the  omission  on  the 
part  of  the  master  to  cool  and  ventilate  the  deck-house  by 
opening  its  doors  and  windows  when  the  weather  permitted, 
negligence  for  which  the  vessel  is  liable  ? 

The  libellants  contend  that  was  he  bound  to  do  so  by 
express  stipulation,  and  by  his  general  duty  as  a  carrier — 
especially  when  apprised  fty  the  leakage  of  the  vessel  that 
the  wine  was  sustaining  serious  injury.  The  claimants 
excuse  their  omission  on  the  grounds: 

1st.  That  by  express  agreement  the  goods  stowed  in  the 
deck-house  were  to  be  at  the  sole  risk  of  the  shipper,  and 
the  ship  was  in  no  case  to  be  liable  for  any  injury  that 
might  befall  them. 

2d.'  That  the  doors  and  windows  were  closed  and  fastened 
with  the  full  knowledge  of  Mr.  Crosby,  the  shipper,  and 
with  the  understanding  that  they  were  so  to  remain  during 
the  voyage. 

3d.  That  it  was  impracticable  to  open  the  doors  and  win- 
dows without  exposing  the  goods  to  injury  from  salt  or  fresh 
water  or  from  the  depredations  of  the  crew,  and  that  it  was 
not  the  duty  of  the  carrier,  nor  had  he  the  right  to  meddle 
in  any  way  with  cargo  stowed  under  the  supervision  and  by 
direction  of  the  shipper. 

1.  In  regard  to  the  alleged  agreement,  Mr.  Hastings,  part 
owner  of  the  ship,  testifies  that  he  consented  with  much 
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relactance  and  at  Mr,  Crosby's  earnest  request,  to  the  stow- 
age of  the  wines  in  the  deck-hoase,  and  that  it  was'  the 
express  understanding  that  the  ship  should  assume  no 
responsibility  and  incur  no  liability  ''of  any  name  or 
nature."  That  the  carpenter  and  stevedore  were  to  fit  up 
the  house  and  stow  the  goods  as  Mr.  Crosby  should  direct, 
and  that  thereafter  the  goods  were  to  be  at  the  sole  risk  of 
the  shipper.  In  these  statements  Mr.  Hastings  is  corrob- 
orated by  Deane,  the  ship-keeper.  Mr.  Crosby  denies  that 
any  such  agreement  was  entered  into. 

The  disputed  matter  of  fact  I  do  not  deem  it  necessary  to 
determine.  If  the  agreement  was  as  broad  and  absolute  as 
is  alleged,  parol  testimony  to  prove,  it  was  inadmissible,  for 
it  is  inconsistent  with  and  contradictory  to  the  written  stip- 
ulations of  the  bill  of  lading.  Nor  if  reduced  to  writing 
would  its  legal  effect  be  to  exonerate  the  carrier  from  the 
consequences  of  his  actual  negligence.  The  policy  of  the 
law  will  not  permit  a  common  carrier  to  stipulate  for  exemp- 
tion from  responsibility  for  the  negligence  of  himself  and 
his  servants.     {R.  B.  Co.  v.  Lockwood,  17  Wall.  357.) 

Whether  there  was  in  this  cas#  actual  negligence  is  the 
very  question  at  issue. 

2.  The  alleged  understanding  with  Mr.  Crosby  that  the 
doors  and  windows  of*  the  deck-house  should  be  tightly 
closed  and  so  remain  during  the  voyage,  was,  if  made, 
unqnestiouably  binding  on  him. 

An  agreement  between  the  parties  as  to  the  degree  and 
kind  of  attention  and  care  to  be  bestowed  on  the  merchan- 
dise during  ijie  voyage,  in  no  degree  contradicts  or  varies 
the  obligations  of  the  bill  of  lading.  It  merely  establishes 
by  mutual  consent  what  shall  be  accounted,  under  the  cir- 
cumstances of  the  case,  due  care  and  diligence. 

The  proofs  of  this  agreement  rest  on  the  depositions  of 
Mr.  Hastings  and  Mr.  Deane.. 

The  testimony  of  these  witnesses,  with  regard  to  the  re- 
lease of  the  ship  from  all  responsibility  for  the  goods,  *'  of 
every  name  and  nature,"  has  already  been  noticed. 

Mr.  Hastings  testifies  in  addition:  ''Mr.  Crosby  never 
said  one  word  to  me  about  ventilation  of  any  name  or 
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nature.  Never  raised  the  question  and  never  mentioned 
the  word  ventilation. 

^^'I  know  that  the  windows  and  holes  in  the  top  of  the 
house  were  stopped  up  by  Mr.  Deane  at  Mr.  Crosby's  re- 
quest. 

"  The  doors  were  locked  and  fastened  with  screws.  Mr. 
Deane,  the  carpenter,  fastened  them.  Mr.  Crosby  was 
there  at  the  time  and  .saw  they  were  fastened,  and  expressed 
himself  perfectly  satisfied  with  the  stowage  and  everything 
appertaining  to  his  wine.  Mr.  Crosby  was  present  at  the 
fastening.  I  told  him  the  captain  said  tlrnt  without  their 
being  fastened  the  locks  would  be  no  protection  against  the 
crew.  I  further  said  I  did  not  think  it  would  be  seaworthy 
and  might  vitiate  his  insurance,  as  all  policies  required  the 
hatches  to  be  fastened  securely  down  and  made  impervious 
to  wet." 

Mr.  Hastings  further  states  that  the  only  reason  assigned 
by  Mr.  Crosby  for  not  wishing  to  stow  his  wine  between 
decks,  was  the  danger  of  injury  by  moisture  or  sweat. 

Mr.  Deane  corroborates,  m  a  very  positive  manner,  Mr. 
Hastings's  statements. 

He  testifies  to  Mr.  Hastings's  reluctance  to  allow  the  goods 
to  be  stowed  in  the  deck-house,  and  to  his  positive  and  re- 
peated declarations  to  Mr.  Crosby  "that  he  would  take  no 
risk  whatever — neither  from  sailors,  heat  of  galley  nor  heat 
of  the  sun  upon  the  top  of  the  house." 

He  also  testifies  that  the  windows  were  boarded  over  by 
Mr.  Crosby's  direction ;  that  when  the  goods  were  all  stowed 
Mr.  Crosby  told  him  to  fasten  the  doors  with  screws  or 
nails,  and  that  he  would  take  all  the  risk  if  he  (the  witness) 
would  fasten  up  the  doors  and  windows  as  directed.  The 
credibility  of  this  witness  is  somewhat  impaired  by  his  evi- 
dent anxiety  to  shield  the  vessel  from  liability.  He  iterates 
and  reiterates,  on  almost  every  page  of  his  deposition,  that 
Mr.  Crosby  expressly  assumed  the  whole  risk  of  the  adven- 
ture, and  released  the  ship  from  all  liability,  being  appar- 
ently under  the  impression  that  such  an  agreement  would 
be  decisive  of  the  suit. 

Mr.  Crosby's  testimony  is  substantially  as  follows : 
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That  about  the  middle  of  March,  1863,  ''he  made  a  verbal 
agreement  ivith  Mr.  Hastings  for  stowage  of  the  champagne 
in  the  deck-house.  That  it  was  to  be  ventilated  and  pro- 
tected from  heat  when  at  sea,  and  during  the  voyage,  by 
keeping  the  doors  and  windows  of  said  deck-house  open. 
Mr.  Hastings  replied  that  he  would  do  anything  I  required, 
to  secure  ventilation  of  the  champagne.    *    *    * 

''  I  directed  Mr.  Hastings  to  have  strips  of  boards  nailed 
or  fastened  across  the  doors  a  few  inches  apart  on  the  inside 
of  the  deck-house,  to  secure  the  wine  from  falling  out  when 
the  doors  should  be  opened  for  ventilation.  He  replied  that 
it  should  be  done,  and  called  the  carpenter  and  requested 
me  to  give  directions  to  him." 

In  reply  to  the  ninth  interrogatory  he  states,  after  repeat- 
ing the  verbal  agreement  with  Mr.  Hastings,  above  detailed, 
that  the  latter  proposed  putting  in  an  iron  ventilator,  bat 
that  he  told  him  he  considered  it  of  no  importance — that 
the  doors  and  windows  would  afford  a  free  circulation  of  air, 
and  was  the  ventilation  he  wanted,  which  Mr.  H.  agreed  to 
furnish.  * 

He. further  states:  ''I  had  no  knowledge  whatever  of  the 
fastening  and  boarding  of  the  windows  or  the  fastening  and 
caulking  of  the  doors  of  the  deck-house." 

The  testimony  on  this  turning-point  of  the  case  is  thus 
found  to  be  irreconcilably  conflicting. 

Neither  of  the  witnesses  was  examined  in  court.  Their 
testimony  was  taken  by  deposition.  They  are  both  believed 
to  be  merchants  of  wealth  and  respectability. 

The  duty  of  determining  which  of  them  is  to  be  believed 
is  delicate  and  unpleasant.  I  shall  briefly  state  the  con- 
siderations upon  which  my  determination  is  founded : 

Several  years  previous  to  the  shipment  by  the  Invincible, 
the  attention  of  the  libellants,  who  were  largely  engaged  in 
the  business  of  importing  champagne  into  this  State,  had 
been  drawn  to  the  very  serious  losses  sustained  by  the  goods 
during  their  transit.  After  much  consideration  they  came 
to  the  conclusion  that  ventilation,  and  a  free  circulation  of 
air,  were  indispensable  to  the  preservation  of  the  wine. 
They  therefore  determined  to  ship  in  the  cabin  and  deck- 
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hoase  exclusiyely,  and  this  mode  they  had  parsued  for  six 
years  previous  to  the  shipment  in  this  case.  The  results 
were  of  the  most  satisfactory  character.  The  losses  which 
had  previously  been  so  great  as  to  create  apprehensions 
that  they  would  be  compelled  to  relinquish  the  business 
became  almost  nominal.  Mr.  Dibblee  states  that  out  of 
18,000  baskets  imported  during  five  years,  and  stowed  on 
deck,  the  percentage  of  loss  by  breakage  was  less  than  one- 
half  of  one  per  cent.,  and  by  bio  wage  less  than  one  per 
cent. 

The  clerk  of  the  libellants  gives  the  exact  figures  taken 
from  their  books:  Total  loss  on  18,602  baskets  champagne, 
imported  on  sixty  di£ferent  vessels  (exclusive  of  the  nomin- 
able),  246  baskets;  169  by  blowage,  76  by  breakage. 

Nor  was  this  practice  confined  to  the  libellants  alone.  It 
appears  in  evidence,  and  is  admitted  by  the  claimants'  wit- 
nesses, whose  testimony  was  taken  in  New  York,  that  it  is 
the  general  practice  of  shippers  of  champagne  wine  to  re- 
quire that  it  be  stowed  in  the  cabin  or  house  on  deck,  and 
that  such  is  the  usual  mode  of  carrying  it. 

Under  these  circumstances,  it  has  appeared  to  me  incred- 
ible that  Mr.  Crosby,  while  accepting  the  increased  risk  of 
sea  damage  incidental  to  stowing  the  goods  in  a  deck-house, 
should  have  renounced  the  only  possible  benefit  or  advan- 
tage which  he  could  expect  from  that  mode  of  stowage; 
should  have  consented  that  the  easy  and  efficient  means  of 
ventilation  afforded  by  the  deck-house  should  be  wholly 
neglected,  and  that  the  goods  should  remain  during  an  en- 
tire  voyage,  in  which  the  tropics  were  to  be  crossed  twice, 
in  a  room  with  windows  closed,  and  doors  fastened  and 
caulked,  and  exposed  to  a  temperature  which,  as  one  of  the 
witnesses  remarked,  would  be  like  that  of  an  oven. 

The  proofs  disclose  a  fact  which  affords  an  important  cor- 
roboration of  the  conclusion  derived  from  a  ptiori  con- 
siderations. 

Mr.  Crosby  states  he  requested  that  slats  should  be  nailed 
on  the  inside  of  the  door- ways  to  prevent  the  wine  from 
falling  out  when  the  doors  should  be  opened.  This,  Mr. 
Deane  informs  us,  was  in  fact  done  by  Mr.  Hastings's  order. 


184  The  Ship  Invincible.  [Disk.  Ct. 


Opinion  of  the  Coart--HoffiQan,  J.  [October, 


He  omits  to  state  the  reason  for  doing  it.  But  ivhat  reason 
can  be  assigned,  save  that  stated  by  Mr.  Crosby?  And  can 
the  fact  that  Mr.  HastiDgs  gave  orders  for  the  purpose,  be 
be  reconciled  with  the  supposition  that  he  did  not  expect 
that  the  doors  would  be  opened  at  all  during  the  voyage? 

I  think  these  considerations  are  decisive,  and  that  it  may 
be  concluded  with  tolerable  certainty  that  Mr.  Crosby  did 
not  expressly  or  by  implication  agree  to  renounce  the  ad- 
vantages to  be  derived  from  the  mode  of  stowage,  on  which 
he  insisted,  or  relieve  the  carrier  from  his  obligation  to 
exercise  reasonable  care  and  diligence  for  the  security  and 
preservation  of  the  goods  during  the  voyage.  I  also  think 
that  Mr.  Crosby  expressly  stipulated  for  the  employment 
during  the  voyage,  of  means  of  ventilation  which  the  deck- 
house afforded,  whenever  those  means  could  reasonably  and 
properly  be  used. 

But  if  this  last  proposition  be  deemed  not  to  have  been 
satisfactorily  proven,  I  will  briefly  consider  whether,  in  the 
absence  of  express  stipulation,  it  was  not  the  carrier's  duty, 
under  the  circumstances  of  this  case,  to  secure  the  safe 
transportation  of  the  goods  hy  the  employment  of  the 
means  which  Mr.  Crosby  states  he  expressly  promised  to 
adopt. 

That  under  the  common  bill  of  lading  the  carrier  is  ex- 
empted from  liability,  not  only  for  loss  by  perils  of  the  sea, 
but  also  for  damage  or  deterioration  arising  from  the  nature 
of  the  articles  or  the  voyage,  is  not  disputed. 

But  if  there  has  been  a  want  of  proper  care  or  skill  on 
his  part  in  guarding  against  such  dangers,  the  damage  will 
be  ascribed  to  negligence  and  not  to  the  perils  of  the  sea, 
or  the  nature  of  the  articles  or  voyage.  (Lanib  et  ah  v. 
Parkman,  Sprague's  Dec.  343.) 

''It  is  the  masters  duty,  as  representing  the  ship  owner, 
to  take  reasonable  care  of  the  goods  intrusted  to  him,  not 
by  merely  doing  what  is  necessary  to  preserve  them  on 
board  the  ship  during  the  ordinary  incidents  of  the  voyage; 
but,  also,  by  taking  reasonable  measures  to  check  and  ar- 
rest their  loss,  or  deterioration,  by  reason  of  accidents,  for 
the  necessary  effects  which  there  is  by  reason  of  the  ex- 
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oeption  in  tbe  bill  of  lading  no  original  liability.'*  (No- 
iara  et  al.  v.  Henderson  et  al.,  IV.  Mar.  Law.  Cas.,  p.  281.) 
In  this  case  tbe  carrier  was  beld  liable  for  tbe  neglect  of 
tbe  master  to  take  reasonable  care  (by  drying  tbem),  of 
beans  wbich  bad  been  wetted  by  a  peril  of  the  sea. 

So  in  the  case  of  ''The  Bark  Gentleman/'  Olcott's  Bep., 
110,  it  was  beld  culpable  negligence  in  the  master  to  have 
omitted  to  take  proper  means  for  the  preservation  of  a  cargo 
of  hides  by  beating,  or  ventilation,  during  a  detention  of 
the  vessel  for  thirty  days  at  the  Cape  de  Verde  Islands  by 
reason  of  unseaworthiness. 

What  is  the  reasonable  care  which  the  master  must  exer- 
cise will  depend  upon  the  circumstances  of  the  case;  and 
the  question  under  consideration  is :  Did  the  failure  of  the 
master  to  take  any  measures  whatever  to  prevent  or  arrest 
damage  to  the  goods,  caused  by  the  heat  to  which  they  were 
exposed,  constitute  a  want  of  reasonable  care  on  the  part  of 
the  carrier?  A  large  number  of  witnesses  testify  that  it  is 
neither  usual,  safe,  nor  proper  to  open  the  windows  and 
doors  of  a  deck-house  for  the  purposes  of  ventilation,  and 
that  to  do  so  would  expose  its  contents  to  danger  from  sea- 
water,  from  rain,  and  from  the  depredations  of  the  crew. 

On  the  part  of  the  libellants  many  witnesses  testify  pre- 
cisely the  reverse.  I  have  not  ascertained  by  counting, 
on  which  side  the  witnesses  are  the  more  numerous.  As 
to  the  comparative  weight  to  be  given  totheir  testimony, 
there  can  be,  I  think,  no  room  for  doubt. 

The  experience  of  any  one  who  has  sailed  in  tropical  lati- 
tudes is  sufficient  to  apprise  hipi  that  for  a  large  part  of 
the  time  the  doors  and  windows  of  a  house  on  deck  may  be 
kept  open  with  no  appreciable  danger  of  damage  to  its  con- 
tents by  fresh  or  salt  water.  The  houses  commonly  con- 
tain rooms  used  as  a  galley,  a  carpenter's  shop,  a  sail-room, 
and  often  a  forecastle  for  the  crew,  and  a  steerage  for  pas- 
sengers. The  uses  to  which  these  rooms  are  applied  renders 
it  indispensable  that  the  doors  and  windows  should  be  fre- 
quently if  not  constantly  open. 

They  can  be  readily  closed  at  a  moment's  notice.  The 
fact  that  the  houses  are  constructed  with  windows  would 
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seem  to  indicate  that  tbe  latter  are  intended  to  be  used  and 
used  with  safety,  and  the  pretension  tliat  it  would  have  been 
imprudent  or  improper  to  open  them  during  any  part  of  a 
voyage,  in  which  the  tropics  were  twice  traversed,  appears 
to  me  repugnant  to  common  experience  and  common  sense. 

The  danger  from  the  depredations  of  the  crew,  to  baskets 
of  wine,  by  opening  in  the  daytime  the  doors  and  windows 
of  a  room  where  the  doorways  have  slats  nailed  across  them 
on  the  inside,  and  the  windows  are  protected  by  rods,  seems 
to  me  wholly  imaginary. 

I  think  it  clear  that  in  this  case  it  was  the  obvious  duty 
of  the  master  to  use  the  efficacious  means  at  his  disposal  to 
prevent  or  check  the  damage  which  the  goods  might  sustain 
from  natural  causes,  and  that  to  relieve  him  from  that  duty 
he  must  establish  by  a  preponderance  of  proofs,  that  the 
shipper  dispensed  with  its  performance.  This,  he  has,  in 
my  view  of  the  evidence,  failed  to  do.  The  ship  is,  there- 
fore, liable  for  his  neglect. 

I  have  not  found  it  necessary  to  pass  upon  the  questions 
whether  certain  notes  of  counsel,  offered  as  substitutes  for 
depositions  which  have  been  lost,  are  admissible  in  evidence, 
as  my  determination  of  the  case  would  not  be  affected  by 
their  reception  or  rejection. 

At  the  hearing,  the  arguments  of  counsel  were  directed 
exclusively  to  the  question  of  liability  of  the  vessel.  Tbe 
amount  of  loss  was  not  discussed. 

I  hq.ve  not  been  able  exactly  to  ascertain  it  from  the  evi- 
dence. Although  it  is  probable  that  the  data  for  its  com- 
putation are  contained  in  the  proofs. 

It  will  therefore  be  referred  to  the  clerk  to  ascertain  and 
report  the  amount  of  damages,  unless  the  parties  can  fix  it 
by  agreement. 
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DiSTBIOT   COUBT^    DiSTRIOT   07   CaLEFORIOA. 

October  23,  1874. 

Salvage. — Sixteen  thousand  dollars  awarded  ai»  salvage  compensation, 
where  both  vessels  belonged  to  the  same  owners. 

Before  Hoffman,  District  Judge. 

McAUisie^'s  &  Bergin,  for  libellants. 
MiUon  Andros^  for  claimant. 

Hoffman,  J.  About  one  o'clock  in  the  afternoon  of  March 
16,  1874,  as  the  steamer  Colima  was  prosecuting  her  voyage 
from  Panama  to  this  port,  a  sudden  jar  or  shock  was  felt, 
followed  by  the  immediate  stoppage  of  her  engines.  On 
examination  it  was  found  that  three  blades  of  her  propeller 
were  broken,  and  that  her  steam  motive  power  was,  in  con- 
sequence, unavailable. 

Sail  was  at  once  made  upon  the  ship  and  she  was  headed 
for  the  land.  About  six  in  the  evening  she  came  to  anchor 
under  Cerros  Island,  distant  southerly  from  the  port  of  San 
Diego,  about  292  miles,  and  from  Cape  St.  Lucas,  north- 
erly, about  420  miles.  An  officer  was  immediately  sent 
ashore  to  hoist  a  signal  of  distress  on  the  island,  and  in  the 
morning  a  boat  was  dispatched  for  San  Diego  with  instruc- 
tions to  intercept  and  send  to  the  assistance  of  the  Colima, 
any  steamer  that  might  be  fallen  in  with,  or,  in  case  none 
was  met,  to  proceed  to  San  Diego  and  communicate  by  tel- 
egraph with  the  agents  of  the  Pacific  Mail  Steamship  Com- 
pany, at  this  city.  On  the  succeeding  day  another  boat 
was  despatched  southward  to  Cape  St.  Lucas  with  similar 
instructions  as  to  any  steamer  which  might  be  met. 

The  latter,  after  a  navigation  of  several  days,  fell  in  with 
the  steamship  Arizona,  bound  for  San  Francisco,  and  the 
master,  on  learning  the  situation  of  the  Colima,  proceeded 
without  delay  to  Cerros  island,  where  he  arrived  on  the 
morning  of  the  twenty-fifth.     Preparations  were  at  once 
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made  for  towing  the  Colima,  and  on  the  evening  of  the  same 
day  the  vessels  started  for  this  port,  where  they  arrived  on 
the  morning  of  March  30.  The  distance  from  Cerros  island 
to  San  Francisco  is  about  730  miles.  The  voyage  of  the 
Arizona  was  lengthened  by  her  entering  upon  the  service 
some  two  and  a  half  or  three  days. 

Her  deviation  was  not  considerable,  as  the  usual  courpe 
of  steamers  along  the  coast  is,  in  fine  weather,  not  far  from 
the  island,  and  such  was  in  fact  the  position  of  the  Colima 
when  the  accident  occurred. 

Both  vessels  belonged  to  the  same  owner,  the  Pacific  Mail 
Steamship  Company,  and  the  present  suit  is  brought  against 
a  portion  of  the  cargo  of  the  Colima  for  a  salvage  compen- 
sation, with  the  understanding  that  the  court  shall  deter- 
mine the  whole  amount  of  salvage,  if  any,  to  be  paid  by  the 
cargo;  such  amount  to  be  afterwards  apportioned  amongst 
the  shippers,  according  to  their  respective  interests. 

The  cause  of  the  accident  is  somewhat  obscure.  On  ex- 
amination here,  it  was  found  that  out  of  the  four  blades  of 
her  propeller,  three  were  entirely  gone,  and  of  the  fourth 
one-half  remained. 

The  external  appearance  of  the  casting  indicated  no  de- 
fect, but  on  close  inspection  of  the  i/on  at  the  place  of  frac- 
ture it  was  found  to  be  slightly  porous  or  honey-combed, 
showing  an  original  defect  in  the  manufacture.  The  experts 
testified  that  they  knew  of  no  test  by  which  this  defect  could 
have  been  detected. 

The  vessel,  with  the  same  propeller,  had  very  recently 
made  a  voyage  from  New  York  to  this  port  without  accident 
She  had  then  proceeded  to  Panama,  and  had  accomplished 
about  three-quarters  of  her  return  trip,  when  the  accident 
occurred.  At  the  time  it  happened,  the  sea  was  calm  and 
the  weather  moderate.  The  vessel  was  going  at  her  usual 
rate  of  speed. 

That  the  defect  in  the  casting  impaired  the  strength  of 
the  propeller  is  obvious,  but  whether  sufficiently  so  to  ac- 
count for  its  breaking  under  the  circumstances,  the  engineer 
was  unable  to  form  an  opinion. 

If  the  defect  was  such  as  to  render  the  vessel  unseaworthy 
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from  the  time  she  was  built,  it  is  difficalt  to  understand 
why  it  did  not  sooner  disclose  itself;  on  the  other  hand,  if  it 
was  not,  it  is  equally  difficult  to  account  for  the  accident.  No 
rocks  or  other  objects  upon  which  the  propeller  might  have 
struck  are  known  to  exist  in  the  part  of  the  ocean  where  the 
accident  occurred.  The  advocate  for  the  claimant  contends 
that  the  accident  was  caused  by  a  latent  defect  in  the  means 
employed  by  the  carrier,  the  consequences  of  which  the  law 
requires  him  to  bear.  That  this  defect  constituted  a  breach 
of  his  implied  warranty  of  seaworthiness  of  the  ship,  and 
that  as  the  carrier  and  the  salvor  are  the  same  corporation, 
he  cannot  recover  as  salvor  a  compensation  from  the  shipper, 
which  he  would,  as  carrier,  be  obliged  to  reimburse. 

In  the  view  I  take  of  this  case,  it  is  unnecessary  to  deter- 
mine whether  the  accident  was  solely  caused  by  the  defect 
in  the  propeller,  and  whether  that  defect  was  such  as  to 
render  the  vessel  unseaworthy,  and  the  carrier  liable  for  its 
consequences  under  the  rules  of  the  common  law  by  which 
the  liabilities  of  carriers  are  determined. 

The  cargo  of  the  Colima  was  shipped  under  bilk  of  lading 
which  provided,  among  other  things,  that  the  vessel  should 
not  be  liable  ''for  accidents,  loss  and  damage  from 
machineryy  hoUers  and  steam,  or  from  accidents  or  perils  of 
the  seas,  or  of  land  and  rivers,  or  of  sail  or  steam  navigation^ 
of  whatever  kind  or  nature  whatsoever." 

Although  these  stipulations  would  not  avail  to  exonerate 
the  carrier  from  liability  for  damages  caused  by  his  actual 
negligence,  yet,  if  they  are  to  have  any  force  at  all,  they 
must  exempt  him  from  liability  for  the  consequences  of  a 
secret  defect  which  no  diligence  could  discover  or  guard 
against,  and  where  the  previous  history  of  the  vessel  afforded 
the  strongest  grounds  for  the  belief  that  it  could  not  exist. 
The  point  was  expressly  ruled  in  the  case  of  Hie  Miranda 
(lY.  Mar.  Law.,  Cas.  440),  after  extended  argument. 

That  case  bears  in  all  its  details  so  striking  a  resemblance 
to  the  cases  at  bar,  that  if  its  authority  be  admitted,  it  is 
decisive  on  every  point  raised  in  the  latter.  The  Miranda, 
like  the  Colima,  became  disabled  at  sea  by  an  accident  to 
her  machinery,  and  was  towed  into  port  by  the  Boxana,  a 
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vessel  belonging  to  the  same  owners.  The  value  of  the 
property  was  considerable,  and  service  occupied  about  two 
days.  The  owners  of  the  Boxana  claimed  salvage  on  the 
cargo  of  the  Miranda.     It  was  contended  for  the  defense :  ' 

1.  That  the  owners  of  the  Boxana  were  bound  to  carry 
and  deliver  the  pargo  laden  on  board  the  Miranda,  to  Lon- 
don. That  they  would  not  have  fulfilled  this  contract  unless 
they  had  rendered  assistance  to  the  Miranda,  and  that  this 
assistance  must  therefore  be  considered  as  an  act  done  for 
the  sole  benefit  and  advantage  of  the  owners  of  the  Boxana. 

2.  That  implied  in  the  contract  between  the  owners  of 
the  Boxana  and  the  owners  of  the  cargo  of  the  Miranda, 
there  was  a  warranty  of  the  seaworthiness  of  the  Miranda. 
That  the  accident  arose  from  the  breach  of  such  warranty. 
And  that  the  owners  of  the  Boxana  were  therefore  liable  for 
all  the  consequences  of  such  breach,  and  so  were  not  entitled 
to  salvage  remuneration  for  averting  a  loss  which,  if  it  had 
happened,  would  have  fallen  on  themselves. 

.  Both  of  these  defences  were  overruled.  As  the  first  was 
not  insisted  on  at  the  argument  of  the  cases  at  bar,  it  is 
unnecessary  further  to  advert  to  it.  The  state  of  facts  under 
which  the  second  defence  was  interposed,  was  identical  with 
those  in  the  case  of  the  Colima. 

The  shaft  of  the  Miranda  broke  in  fair  weather  and  with- 
out any  assignable  cause,  except  a  latent  defect  existing  at 
the  commencement  of  the  voyage.  The  bill  of  lading  con- 
tained a  clause  exempting  the  vessel  from  liability  for  non- 
performance of  the  contract,  caused  by  ** accidents,  or  damage 
from  machinery,  hoilera  and  aieam.^  The  terms  of  the  bills 
of  lading  in  the  cases  at  bar  are  ''  accidents,  loss  and  damage 
from  machinery,  boilers  and  steam." 

As  to  the  nature  of  the  exemption  thus  created.  Sir  B. 
Phillimore,  delivering  the  judgment  of  the  court,  said: 

''But  I  think  the  true  question  in  the  case  is,  does  the 
exception  *  accidents  from  machinery,'^  include  the  present 
case  ?  I  must  come  to  the  conclusion  that  the  accident  in 
question  finds  its  place  among  the  excepted  perils;  it  is, 
therefore,  unnecessary  for  me  to  discuss  the  able  argument 
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which  has  been  addressed  to  the  court  with  respect  to  a 
warranty  of  seaworthiness  being  implied  in  the  contract." 

The  libellants  in  the  case  at  bar  being  thus  found  not  to 
be  liable  as  carriers  for  the  consequences  of  the  accidents 
to  the  machinery,  they  are  entitled  to  claim  as  salvors  a 
reasonable  compensation  for  their  service  to  the  cargo.  The 
amount  to  be  allowed  will  be  determined  on  a  consideration 
of  all  the  circumstances. 

The  Colima,  at  the  time  she  was  taken  into  tow  by  the 
Arizona,  though  not  in  immediate  peril,  was  in  an  exposed 
and  somewhat  dangerous  position.  If  a  gale  frotd  the  south 
or  southeast  had  suddenly  arisen,  she  would,  in  all  prob- 
ability, have  gone  ashore.  And  even  if  it  had  come  on  grad- 
ually there  is  some  doubt  whether  she  would  have  been 
able  to  put  out  to  sea.  Gapt.  Lappidge  is  of  opinion  that 
she  could  not  have  done  so;  bat  this  opinion  involves  the 
supposition  that  her  master  voluntarily  put  her  in  a  position 
from  which  it  was  impossible  with  any  wind  to  extricate 
her.  I  incline  to  think,  therefore,  that  under  favorable 
circumstances  she  might  have  succeeded  in  getting  to  sea. 
She  would  thus  have  avoided  an  impending  shipwreck,  but 
she  would  not  have  secured  her  final  safety — nor  the  ac- 
complishment of  her  voyage.  With  the  winds  which  prevail 
at  that  season  of  the  year,  an  attempt  to  reach  San  Fran- 
cisco by  the  use  of  .her  sails  would  have  been  hazardous — 
it  could,  if  practicable  at  all,  have  been  accomplished  only 
after  a  protracted  voyage,  before  the  expiration  of  which 
her  provisions  would  have  been  exhausted.  She  had  on 
board  286  passengers  and  the  ship's  crew. 

The  entire  cargo  was  destined  for  San  Francisco.  Its 
delivery  at  the  earliest  practicable  moment  was,  no  doubt, 
.of  great  importance  to  its  owners.  To  reach  its  destination 
at  all  it  must  either  have  been  transhipped,  or  the  vessel  on 
which  it  was  laden  must  have'been  towed  up,  as  was  in  fact 
done,  and  by  this  means  it  arrived  after  a  detention  far  less 
than  would  otherwise  have  been  incurred. 

All  these  ingredients  constitute  a  meritorious  salvage 
service,  from  which  the  owners  of  the  cargo  have  derived 
great  benefit. 
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"On  the  other  hand,  I  must  remember  *' (applying  the 
language  of  Sir.  B.  Phillimore,  in  the  Miranda,  mutandis 
miUatia,  to  this  case),  "that  the  Colima  was  owned  by  the 
owners  of  the  Arizona;  that  the  owners  of  the  Arizona  were 
earning  freight  for  the  carriage  of  the  cargo  of  the  Golima; 
that  no  material  deviation  occurred  to  the  Arizona  as  she 
towed  the  Colima  to  the  port  to  which  she  was  herself 
bound.  I  must  also  bear  in  mind  that  the  weather  was, 
with  some  inconsiderable  exceptions,  fine,  and  that  there 
was  no  appreciable  danger." 

It  must  also  be  remembered  that  San  Francisco  was  the 
only  port  on  the  coast  where  the  Colima  could  be  repaired, 
and  that  for  that  purpose  she  must  necessarily  have  been 
towed  thither.  The  interest  of  the  owners  as  well  as  regard 
for  the  safety  of  the  passengers,  would  have  required  them 
to  accept  the  services  of  the  Arizona,  even  if  there  had  been 
no  cargo  on  board. 

Another  consideration  is,  I  think,  entitled  to  much  weight. 
The  Pacific  Mail  Steamship  Company  is  the  owner  of  a 
fleet  of  stisamships  plying  regularly  between  this  port  and 
Panama. 

Except  when  they  avoid  the  land  during  fogs,  their  course 
is,  probably,  nearly  uniform,  and  confined  within  a  com- 
paratively narrow  belt  of  the  ocean. 

In  case  of  accident  they  may  count  with  tolerable  cer- 
tainty upon  being  able  to  intercept  and  obtain  assistance 
from  other  vessels  of  the  line. 

If  such  assistance  when  afforded  is  to  be  accounted  a 
salvage  service  of  a  high  order  of  merit,  and  to  be  compen- 
sated as  if  rendered  by  a  stranger  vessel,  a  direct  encour- 
agement is  held  out  to  the  company  to  relax  the  diligence 
which  it  is  their  duty  to  exercise,  and  to  send  their  vessels 
to  sea  with  imperfect  or  unreliable  machinery. 

Actual  negligence  can  rarely  be  proved,  for  the  best  ma- 
chinery is  liable  to  accidents.  And  the  company  might  in 
almost  every  instance  demand  and  receive  a  salvage  com- 
pensation for  performing  a  service,  the  necessity  for  which 
arose  from'  the  negligence  of  its  agents,  and  the  inconveni- 
ence of  affording  which,  falls  chiefly,  if  not  exclusively,  on 
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the  passengers  and  owners  of  the  cargo  on  board  the  salv- 
ing vessel. 

The  service  seems  to  have  been  somewhat  severe  and 
straining  upon  the  Arizona.  She  sustained,  however,  no 
serious  injury,  although  repairs  were  necessary  to  remedy 
some  derangement  to  her  machinery.  The  cost  of  these  is 
not  shown.  It  was,  probably,  inconsiderable. 
'  In  the  case  of  the  Miranda  the  value  of  the  ship  was 
X15,000;  of  the  cargo,  X18,755;  of  the  freight  in  course  of 
being  earned,  £1,875;  total,  £35,630,  stated  by  Sir  E. 
Phillimore  as  about  £36,000,  or  $180,000.  On  this  value  he 
decreed  £350,  less  than  one  per  cent.,  and  this  allowance  in- 
cluded compensation  for  the  loss  of  a  hawser  valued  at  £45. 

The  estimated  value  of  the  Golima  is  $500,000;  of  her 
cargo,  $700,000;  freight,  $40,000,  in  gold.  But  in  this  esti- 
mate the  market  value  of  the  cargo  is  given.  It  should, 
therefore,  be  reduced  by  deducting  the  freight.  The  total 
contributory  value  will,  therefore,  be  about  $1,200,000.  The 
Koxana  was  delayed  On  her  voyage  forty  hours.  The  Golima 
from  two  and  a  half  to  three  days.  The  value  of  the  coal 
consumed  by  the  Boxana  during  her  forty  hours  detention 
was  about  $190.  The  value  of  the  coal  consumed  by  the 
Colima  during  two  and  a  half  days  was  from  twelve  to  eigh- 
teen hundred  dollars. 

Guided  by  the  analogies  afforded  by  the  case  so  -  often 
cited,  I  shall  award  the  sum  of  sixteen  (16)  thousand  dol- 
lars to  be  paid  by  the  owners  of  the  cargo  laden  on  board 
the  Golima. 
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The  Hotspur. 

DisTBicT  Court,  District  of  Oregon. 

NOYEHBER  5y  1874. 

1.  REsassioN  OP  Seaman's  Contract.— Where,  on  a  voyage  from  Glas- 
gow to  Buenos  Ayres,  from  thence  to  Portland,  Or. ,  and  back  to  a  port 
in  the  United  Kingdom,  the  cook  and  steward,  who  is  not  a  seaman, 
is  disrated  a  few  days  out  from  B.  A.  on  a  charge  of  wasting  provisions, 
and  put  before  the  mast,  it  amounts  to  a  rescission  of  the  contract  by 

I  the  master,  and  the  steward  may,  when  he  arrives  at  Portland,  accept 

such  rescission,  and  claim  his  discharge;  but  what  compensation,  if 
any,  he  shall  have  for  his  services  depends  upon  the  particular  circum- 
stances of  the  case. 

2.  Contract  and  Services  of  Minor.  ^A  contract  by  a  minor  to  serve 

as  a  seaman  is  a  voidable  one,  and  may  be  avoided  by  such  minor  at 
any  time  before  its  completion,  and  thereafter  he  is  not  bound  by  it  in 
any  manner,  neither  can  he  sue  upon  it  for  his  serv^iceA,  but  may  re- 
cover the  value  of  such  services,  allowing  for  any  injury  which  the 
owners  may  sustain  by  reason  of  the  avoidance  of  the  contract. 

3.  British  Shipping  Act. — Where,  under  the  British  merchants  ship- 

ping act  of  1854,  the  duration  of  a  voyage  is  described  in  the  shipping 
articles  as  probably  twelve  months,  a  seaman  signing  the  articles  en- 
gages absolutely  to  make  the  voyage,  whether  the  duration  of  it  be 
i  more  or  less  than  that  period,  provided  the  master  in  good  faith  en- 

deavors to  accomplish  the  voyage  within  the  time  mentioned. 

Before  Deady,  District  Judge. 

Suit  for  seaman's  wages.  The  facts  sufficientlj  appear  in 
the  opinion  of  the  court. 

David  Goodselly  for  libellants. 

William  H.  Effinger^  for  the  claimants. 

Deadt,  J.  The  libellants,  Thomas  M.  Stewart,  John 
Brown,  William  McMasters,  Uuelling  Griffiths,  Archibald 
Crawford,  Charles  Freund,  and  John  McFarlane,  on  March 
10,  1874,  signed  articles  for  a  voyage  on  the  British  bark 
Hotspur,  **from  Glasgow  to  Buenos  Ayres,  and,  or  if  re- 
quired, to  any  port  or  ports  in  South  America,  north  or 
south  Pacific,  Australian  colonies,  Indian  or  China  seas, 
Mauritius,  West  Indies,  British  North  America,  or  States 
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of  America,  until  the  ship  returns  to  a  final  port  of  discharge 
on  the  continent  of  Europe  or  the  United  Kingdom,  with 
liberty  "to  call  at  any  port  for  orders.  Probable  period  of 
engagement,  twelve  months." 

The  vessel  arrived  at  Buenos  Ayres  on  May  28,  and  left 
there  in  ballast,  about  July  13,  for  this  port,  where  she  ar- 
rived on  October  20. 

A  short  time  out  from  Buenos  Ayres,  the  master  put 
Stewart,  who  shipped  and  served  up  to  that  time  as  cook 
and  steward,  in  irons  for  three  hours,  and  then  disrated  him 
and  put  him  before  the  mast,  upon  a  charge  of  wasting  pro- 
visions. From  thenceforth  Stewart  was  made  to  do  sailor's 
duty  on  deck  and  aloft,  besides  being  often  selected  to  do 
drudgery  and  disagreeable  or  unnecessary  work  about  the 
ship,  even,  sometimes,  when  it  was  his  watch  below.  He 
was  not  a  seaman,  and  when  aloft  was  subject  to  dizziness, 
on  account  of  which  his  life  was  in  danger. 

Apart  from  the  charge  of  "wasting  the  provisions,"  no 
complaint  is  made  of  his  conduct  either  before  or  afjber  be- 
ing disrated.  He  has  three  certificates  of  discharge  from 
service  on  British  vessels  since  1872,  in  which  his  capacity 
and  character  as  "cook  and  steward"  are  marked  "very 
good."  His  appearance  upon  the  witness  stand  indicated  that 
he  is  an  intelligent,  well-behaved  and  industrious  man. 

At  this  port,  libellant  demanded  his  discharge  of  the 
master,  and  being  refused,  he  brought  this  suit  for  his  dis- 
chHrge  and  wages. 

The  evidence  upon  the  charge  of  wasting  the  provisions 
is  very  meagre  and  unsatisfactory.  The  master  carried  the 
key  of  the  locker,  and  was  always  present  when  the  stores 
were  weighed  out.  The  log-book  is  not  produced,  and  it  does 
not  appear  that  any  entry  of  the  transaction  was  ever  made 
therein.  I  am  inclined  to  the  opinion,  that  the  master,  in 
putting  libellant  in  irons  and  disrating  him,  acted  without 
sufficient  cause,  and  that  in  sending  him  before  the  mast, 
and  treating  him  as  he  afterwards  did,  he  acted  harshly,  if 
not  cruelly. 

But  admitting  that  libellant  was  properly  disrated,  I 
think  he  is  entitled  to  his  discharge.    By  disrating  him, 
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the  master  abrogated  the  contract  to  serve  as  cook  and 
steward,  as  far  as  he  is  concerned.  This  contract  being 
thus  terminated,  the  master  onght  not  to  be  allowed  to 
hold  the  libellant  to  other  service  against  his  will.  True, 
if  the  libellant  desires  it,  he  may  be  bonnd  to  keep  him  on 
board,  and  return  him  to  the  final  port  of  discharge;  and 
in  such  case  he  might  lawfully  require  libellant  to  do  such 
duty  on  the  vessel  as  would  be  reasonable  under  the  cir- 
cumstances. But  where  the  person  disrated  is  unwilling  to 
longer  remain  on  board,  I  do  not  think  the  master  has  any 
power  to  compel  him  to  remain,  and  serve  in  a  capacity 
totally  different  from  that  in  which  he  engaged.  T^e 
master,  so  far  as  appears,  not  intending  to  restore  him  to 
his  position  as  cook  and  steward,  the  libellant  is  entitled 
to  his  discharge. 

No  authority  has  been  cited  upon  this  question,  but  this 
conclusion  seems  to  follow  from  the  application  of  general 
principles  to  the  case. 

As  to  the  question  of  wages,  I  am  not  clear  that  the  libel- 
lant is  entitled,  under  the  circumstances,  to  recover  accord- 
ing to  the  rate  stipulated  in  the  shipping  articles — four 
pounds  five  shillings  per  month.  Deducting  one  month's 
advance,  and  from  the  remainder  one-third  of  the  same, 
will  leave  about  ninety  dollars,  for  which  sum  the  libellant 
must  have  a  decree. 

Crawford,  Brown  and  Griffith,  as  appears  from  their  tes- 
timony 2ind  the  shipping  articles,  are  minors.  On  this 
ground  they  now  avoid  this  contract,  and  seek  their  dis- 
charge. 

This  is  a  voidable  contract,  and  may,  therefore,  be  avoided 
by  these  minors  at  their  pleasure.  Having  elected  to  avoid 
it,  it  is  abrogated,  and  the  master  has  no  longer  any  au- 
thority over  them  or  demand  upon  them  by  reason  of  it. 
The  result  is  they  are  discharged.  The  law  of  both  Great 
Britain  and  the  United  States  allows  an  infant  the  personal 
privilege  of  avoiding  such  a  contract  at  any  stage  of  the 
voyage,  and  the  owners  must  be  supposed  to  have  con- 
tracted with  him  on  this  basis.  They  were  to  be  bound, 
but  the  infants  were  at  liberty  to  avoid  the  agreement.     (1 
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Par.  on  Con.  262,  3  ed.;  Veni  v.  Osgood,  19  Pick.  572; 
Nickerson  v.  Boston,  12  Pick.  110;  Mores  v.  Stevens,  2  Pick. 
334.) 

Upon  avoiding  the  contract,  the  minor  cannot  sue  upon 
it,  but  is  entitled  to  recover  a  reasonable  compensation  for 
Lis  services,  as  though  no  such  contract  had  been  made. 
{Medbury  v.  Watroiw,  7  Hill,  111;  Mores  v.  Stevens,  supra.) 
In  ascertaining  the  valae  of  libellants'  services,  a  deduction 
must  be  made  for  any  injury  which  the  owners  will  suffer 
by  reason  of  the  sudden  termination  of  the  contract.  (Par. 
on  Con.  263,  n.  f.;  Mores  v.  Stevens,  supra.) 

Crawford  shipped  as  an  abIe-bodied.seaman  for  the  wages 
of  three  pounds  ten  shillings  per  month.  Griffith  and 
Brown  shipped  as  ordinary  seamen,  the  former  for  the  wages 
of  three  pounds,  and  the  latter  two  pounds  per  month.  It 
appears  that  the  bark  is  loading  with  wheat  for  a  port  in 
the  United  Kingdom.  The  wages  out  of  this  port  for  such 
a  voyage,  for  able-bodied  seamen  is  from  thirty  dollars  to 
forty  dollars  per  month,  and  for  ordinary  seamen  twenty 
dollars  to  thirty  dollars.  Allowing  the  vessel  five  months 
to  return  in,  the  owners  will  have  to  pay  to  persons  em-^ 
ployed  to  take  the  place  of  these  libellants,  in  addition  to 
the  wages  paid  them,  a  sum  equal  to  one  hundred  per 
centum  of  such  wages  for  that  period.  So  far  they  are 
directly  injured  by  the  avoidance  of  this  contract  under  the 
circumstances  stated. 

Deduct  then,  this  sum  from  each  of  the  libellants*  wages 
for  seven  and  one-half  months,  and  also  the  one  month 
advance,  and  the  remainder  is  the  amount  for  which  they  are 
entitled  to  recover. 

It  is  objected  on  the  part  of  the  claimant,  that  this  court 
ought  to  decline  jurisdiction  of  a  suit  by  a  seaman  against  a 
foreign  vessel,  unless  it  be  a  case  of  hardship.  Not  admit- 
ting, bat  that  this  coui*t,  in  time  of  peace,  ought  to  take 
jurisdiction  of  any  suit  brought  by  a  seaman  against  a  foreign 
vessel,  except  where  otherwise  provided  by  treaty,  and 
referring  to  what  this  court  said  upon  this  subject  in  the  Her- 
mine,  ante  p.  80,  it  is  sufficient  in  this  case  to  state  the  fact, 
that  unless  this  court  takes  jurisdiction  of  this  libel,  there 
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will  be  a  failure  of  justice.  By  avoiding  their  contracts,  as 
they  lawfully  might  do,  these  minors  became  separated  from 
the  vessel  in  a  foreign  port,  and  if  not  allowed  to  maintain 
a  suit  in  this  court  against  her,  for  the  compensation  to 
which  they  may  be  entitled,  they  will  be  without  remedy. 

Freund  and  McFarlane,  as  well  as  Stewart,  Brown  and 
Crawford,  also  claim  that  they  were  discharged  on  the 
morning  of  October  29,  because  ^the  mate,  having,  by  the 
previous  direction  of  the  master,  ordered  them  to  go  on  the 
wharf  and  truck  sacks  of  wheat  to  the  vessel,  and  they 
having  refused,  on  the  ground  that  such  work  was  not  ship's 
duty,  said  to  them,  with  many  opprobrious  and  obscene 
epithets,  **  Don't  want  you  any  more,  go  below,"  and  ordered 
the  cook  not  to  give  them  any  breakfast.  A  few  minutes 
after  this  scene,  the  master  came  out  of  the  cabin,  the  mate 
in  the  mean  time  having  told  him  what  had  occurred,  and 
went  ashore.  The  men  saw  him  go  off,  but  nothing  passed 
between  them.  The  men  went  ashore  in  the  course  of  an 
hour  and  met  the  master,  who  asked  them  what  was  the 
matter.  They  gave  him  their  account  of  the  transaction, 
and  said  the  mate  had  knocked  them  off,  and  they  had 
come  ashore  to  get  their  breakfasts  and  a  place  to  stay. 
The  master  replied  that  the  mate  had  no  authority  to  knock 
them  off,  to  go  back  on  ship-board,  and  they  should  be  fed, 
whether  they  worked  or  not.  The  men  declined  to  go,  and 
seemed  to  think  they  were  then  at  liberty  to  do  as  they 
pleased  about  the  matter.  The  master  then  asked  them  to 
go  with  him  to  the  British  Consul.  They  replied  as  if  they 
might  meet  him  there,  but  did  not.  On  the  following  Fri- 
day evening  they  went  aboard  and  got  their  chests  and  left 
the  vessel. 

By  the  custom  of  this  port  seamen  are  not  required  to 
lade  the  vessel.  Unless,  then,  the  libellants  have  expressly 
agreed  to  lade  the  vessel,  the  order  to  truck  wheat  was  un- 
lawful. But  the  simple  order  did  not  discharge  the  men 
nor  justify  their  leaving  the  ship.  If  they  were  willing  to 
assist  the  stevedore,  so  as  to  speed  the  lading  and  de- 
parture of  the  ship,  they  might  do  so,  and  if  not,  there  was 
no  harm  done  in  asking  them.    Neither  is  it  at  all  clear 
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that  the  mate  intended  to  knock  the  men  off.  The  direc- 
tion to  "go  below" — into  the  forecastle — was  a  lawful  one, 
and  may  have  been  intended  and  understood  in  connection 
with  what  preceded  it,  as  a  declaration — if  jou  won't  truck 
i¥heat,  there  is  nothing  else  for  you  to  do,  go  -below. 

But  be  this  as  it  may,  the  mate  had  no  power  to  dis- 
charge the  libellants,  and  if  he  attempted  to  do  so,  instead 
of  clutching  at  the  circumstance  as  an  excuse  to  leave  the 
vessel  and  recover  their  wages,  they  should  have  appealed 
to  the  master  the  first  opportunity.  In  any  case,  after 
meeting  the  ma^er  on  the  shore  and  being  informed  by 
him  that  the  mate  had  no  authority  to  kn<}ck  them  off,  and 
being  directed  by  him  to  return  on  board,  with  the  assur- 
ance that  they  should  have  their  meals  and  need  not  work, 
they  ought  to  have  returned  to  duty  at  once. 

Their  refusal  to  do  this,  taken  in  connection  with  all  the 
circumstances  of  the  case,  indicates  that  the  libellants  were  ' 
seeking  an  excuse  to  leave  the  vessel,  with  the  law  on  their 
side,  so  that  they  could  recover  their  wages  for  the  outward 
voyage,  and  be  discharged  in  a  port  where  wages  are  much 
higher  than  the  final  port  of  discharge  to  which  the  vessel 
was  bound. 

For  the  reasons  suggested,  the  libellants  were  not  dis- 
chained  by  the  action  of  the  mate  on  the  occasion  in  ques- 
tion, and  therefore  they  are  not  entitled  to  recover  anything 
for  their  services.  Unless  this  contract  is  substantially 
violated  by  the  mastet,  no  wages  are  due  upon  it  to  the  sea- 
men, until  the  final  completion  of  the  voyage.  In  some 
respects,  the  mate's  conduct  was  very  reprehensible  and  his 
testimony  equally  unsatisfactory.  If  the  libellants,  after 
time  for  reflection,  had  gone  back  to  the  ship  and  proffered 
to  return  to  duty,  and  been  refused,  in  a  suit  for  wages  the 
court  would  have  probably  excused  their  temporary  ab- 
sence, although  a  legal  desertion,  on  account  of  the  mate's 
conduct  towards  them  in  the  first  instance.  But  being,  as 
I  suppose,  desirous  to  quit  the  ship,  and  at  the  same  time 
thinking  they  had  a  technical  advantage  by  which  they 
might  recover  their  wages,  notwithstanding  the  non-comple- 
tion of  the  voyage,  they  refused  to  return  to  -duty  even 
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wheu  informed  by  tbe  xnaKter  that  the  mate  had  no  authority 
to  knock  them  oS,  and  that  they  woaid  not  be  required  to 
handle  cargo.  It  turns  out  that  they  were  mistaken  in  their 
scheme,  and  must  lose  the  wages  earned  unless  they  return 
to  duty  and  complete  their  contract. 

It  is  also  insisted  by  counsel  for  libellants  that  the 
barque  will  not  be  able  to  reach  a  port  in  Europe  or  the 
United  Kingdom  within  a  period  of  twelve  months  from 
the  date  of  leaving  Glasgow,  and  that  therefore  the  sailing 
to  this  port  was  a  substantial  deviation  from  the  voyage  de- 
scribed in  the  articles,  on  account  of  which  all  the  libellants 
are  entitled  to  \fe  discharged  and  recover  the  wages  earned 
up  to  this  time. 

These  articles  were  executed  tinder  section  149  of  ^Hhe 
merchants'  shipping  act,.  1854,"  17  and  18  Vic.  c.  104, 
which  provides  that  the  articles,  among  other  things,  shall 
contain  'Hhe  following  particulars  as  terms  thereof:  (1.) 
The  nature,  and  as  far  as  practicable,  the  duration  of  the 
intended  voyage  or  engagement." 

Of  course  it  was  impracticable  to  state  the  exact  duration 
of  the  voyage  contemplated  in  these  articles.  Therefore  it 
was  sufficient  to  approximate  to  it.  Accordingly  it  was  not 
agreed  that  the  voyage  should  not  extend  beyond  or  fall 
within  twelve  months,  but  only  that  its  duration  would 
probably  be  twelve  months.  From  Buenos  Ayres,  the 
master  was  at  liberty  to  go  to  a  port  or  ports  in  any  of  the 
countries  or  divisions  of  the  globe  mentioned  in  the  articles, 
but  only  to  one  of  them.  This  option  he  has  exercised  in 
coming  to  this  port.  From  here  he  is  bound  to  proceed 
directly  and  with  all  convenient  dispatch  to  a  port  of  final 
discharge  in  Europe  or  the  United  Kingdom.  If  in  so  do- 
ing, more  than  twelve  months  are  consumed,  it  is  a  part  of 
the  engagement  of  the  libellants  that  they  will  remain  by 
the  vessel.  They  have  contracted  to  serve  for  the  voyaye 
absolutely,  and  for  the  necessary  time  to  make  it  in,  be  it 
more  or  less  than  twelve  months. 

Of  course,  if  the  voyage  was  negligently  or  wantonly  de- 
layed for  any  considerable  period  over  twelve  months,  the 
engagement  of  the  libellants  would  be  at  an  end,  whether 
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the  voyage  was  or  Dot.  The  implied  undertaking  of  the 
master  is  that  there  will  be  an  honest  and  intelligent  effort 
to  make  the  voyage  within  the  time  mentioned.  If  this  is 
done,  the  libellalits  tdok  the  risk  of  all  unavoidable  delay 
when  they  contracted  for  the  voyage. 

Certainly,  it  must  have  been  expected  by  libellants,  when 
they  signed  these  articles  that  the  length  of  the  voyage 
might  be  at  least  two  months  over  or  under  twelve  months. 
Subject  to  this  contingency,  at  least,  they  made  this  agree- 
ment. It  is  qnite  certain  that  the  Hotspur  will  complete 
her  voyage  inside  of  fourteen  months.  This  calculation 
allows  six  and  a  half  months  for  the  return  trip.  But  it  is 
also  probable — and  that  is  all  the  certainty  the  articles  re- 
quire— that  she  will  make  it  inside  of  the  twelve  months. 

Let  a  decree  for  the  libellants,  Steward,  Crawford,  Grif- 
fith and  Brown,  be  entered  in  accordance  with  these  con- 
elusions;  and  as  to  Freund  and  McFarland  that  the  libel  be 
dismissed  with  costs  to  the  claimant. 


The  Schooner  Witch  Queen. 

District  Court,  District  of  Californu. 
NOVEMRER  30,  1874. 

Material  Men— Lien— AppuRTENiVNCES.— Where  a  vessel  was  supplied 
with  a  diving-bell,  air-pump,  and  other  apparatus  not  required  for  her 
use  as  a  "navi^icating  ship,"  hut  indispensable  for  the  accomplishment 
of  the  enterprise  in  which  she  was  about  to  engage:  Held,  that  the  lien 
of  the  material  men  extended  to  all  articles  belonging  to  the  owner 
which  (not  being  cargo)  have  been  placed  on  board  for  the  objects  and 
purposes  of  this  voyage. 

Before  Hoffman,  District  Judge. 

Milton  Andros,  for  libellants. 

E.  J.  Pringle,  for  claimant. 

Hoffman,  J.    There  can,  I  think,  be  no  doubt  that  the . 
material  and  supply  men  bj  whom  the  libels  in  these  cases 
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have  beeu  filed,  are  entitled  to  a  lien  under  the  general 
maritime  law,  independently  of  the  State  statute. 

The  vessel,  although  enrolled  here,  was  owned  in  New 
York.  The  claimant  is  a  New  York  corporation.  The 
authorities  are  clear  that  tl\e  question  whether  a  vessel  is  to 
be  regarded  as  foreign  or  domestic  within  the  rule  laid 
down  in  the  case  of  the  Oeneral  Smithy  depends  upon  the 
residence  of  her  owner,  and  not  on  the  place  of  her  registry 
or  enrollment.  (Newb.  B.,  308;  1  Wall.  Jr.,  358;  2  Pars. 
Adm.,  326,  and  cases  cited.)  ' 

This  vessel  must  therefore  be  regarded  as  a  foreign  ves- 
sel, to  which  supplies  have  been  furnished  in  a  port  other 
than  her  home  port.  For  these  supplies  she  is,  by  the  mar- 
itime law,  liable  in  rem. 

The  voyage  contemplated  by  the  vessel,  and  for  which 
supplies  were  furnished,  was  a  pearl-fishing  voyage.  As 
part  of  her  necessary  equipment  for  this  enterprise  she  was 
provided  with  a  diving-bell,  air-pump,  and  other  apparatus 
— not  required  for  her  use  as  a  ''navigating  ship,"  but  in- 
dispensable for  the  accomplishment  of  the  objects  of  the 
particular  voyage  she  was  about  to  enter  upon. 

It  is  contended  that  these  articles  are  not  subject  to  the 
lien  of  material  men. 

No  case  in  point  has  been  cited,  but  the  question  seems 
to  be  settled  by  the  eighth  rule  in  admiralty  of  the  Supreme 
Court. 

That  rule  provides  that  ''in  all  suits  in  rem  against  a  ship, 
her  tackle,  sails,  apparel,  furniture,  boats,  or  other  appurte- 
nanceSf  if  such  tackle,  sails,  apparel,  furniture,  boats,  or 
other  appurtenances  are  in  possession  or  custody  of  any 
third  person,  the  court  may,  after  a  due  monition  to  such 
third  person,  and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award  and  decree  that 
the  same  be  delivered  into  the  custody  of  the  marshal." 

In  what  sense  the  word  "appurtenances"  is  used  by  the 
Supreme  Court,  cannot  be  doubtful. 

The  previous  enumeration  of  "tackle,  sails,  apparel,  fur- 
niture and  boats,"  includes  everything  belonging  to  the 
vessel  as  a  "navigating  ship."    Unless  the  word  "appur- 
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tenances"  applies  to  other  objects  on  board  belonging  to 
the  owners,  for  the  purposes  of  the  voyage,  it  can  have  no 
operation.  The  word  was,  no  doubt,  used  advisedly  by 
the  Supreme  Court. 

In  the  case  of  The  Dundee^  1  Hagg,  Adm.  B.  109,  Lord 
Stowell  held  that  whatever  is  on  board  a  ship  for  the  ob« 
jects  of  the  voyage  and  adventure  on  which  she  is  engaged, 
belonging  to  the  ship  and  not  being  cargo,  constitutes  a 
part  of  the  ship  and  ''her  appurtenances,"  within  the  mean- 
ing of  the  statute  of  53  George,  3d  C.  139.  And  this  de- 
cision was  affirmed  in  the  Court  of  King's  Bench.  {Qale  v. 
Laimty  5  B.  &  C,  150.)  The  articles  in  that  case  claimed 
to  be  ''appurtenances"  were  "boats,  fishing  tackle,  such  as 
hai*poon's  lines,  rockets,  casks  and  various  other  imple- 
ments termed  fishiug  stores." 

The  value  of  the  ship,  her  tackle,  etc.,  was  £2685,  and 
that  of  her  "fishing  stores"  was  X2236.  It  is  plain  that  if 
the  "fishing  stores"  in  that  case,  though  their  value  was 
nearly  equal  to  that  of  the  ship,  were  properly  considered 
as  part  of  her  "appurtenances,"  the  diviug-bell,  air-pump, 
etc.,  in  the  case  at  bar,  must  be  treated  as  embraced  within 
the  same  description.  The  judgment  in  the  case  of  The 
Dundee  was  rendered  more  than  twenty  years  before  the 
admiralty  rules  were*  framed  by  the  Supreme  Court,  and 
the  latter  must  be  deemed  to  have  purposely  employed  the 
term  in  the  sense  which  had  so  long  been  attached  to  it  by 
express  judicial  decisions. 

I  consider  the  language  of  the  admiralty  rule  above 
cited  so  clear  and  decisive,  that  further  discussion  of  the 
point  is  unnecessary.  An  additional  observation  however, 
may  be  permitted. 

The  common  law  rule,  derived  from  the  civil  law,  by 
which  the  ship-owner  was  held  responsible  in  aolido  for  all 
damages  caused  by  the  acts  of  his  servants,  the  master  and 
crew,  has  both  in  England  and  America  been  modified  by 
statute. 

The  liability  of  the  owner  is  now  limited  to  the  value  of 
the  ship  and  freight,  or,  in  the  language  of  the  statute  of  53 
George  3^  ch.  139:  "the  ship,  freight  and  appurtenances." 
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By  abandon  iDg  these  he  may  discharge  himself  from  all 
personal  liability.  The  creditors  are  thus  restricted  to  a 
particular  fund,  and  being  so  restricted,  the  maritime  law 
gives  them  a  privilege  or  lien  upon  it. 

"When  the  law,"  says  Mr.  Justice  Ware,  "confines  a 
creditor  to  a  particular  fund  for  his  remuneration,  it  cannot 
be  so  absurd  as  to  prohibit  him  from  making  that  fund 
available,  by  laying  his  hand  on  and  securing  it.  The  mar- 
itime law  is  not  chargeable  with  any  such  absurdity  after  it 
has,  on  principles  of  a  general  policy,  restricted  him  to  a 
particular  fund;  it  not  only  permits  him  to  proceed  directly 
against  it  in  specie  but  gives  him  a  privilege  against  it  over 
the  general  creditors  of  his  debtor."  {The  Bebecca,  Ware's 
E.,  199.) 

If,  then,  the  lien  of  the  creditor  is  co-extensive  with  the 
liability  of  the  ship-owner,  in  ascertaining  the  limits  of  the 
latter,  we  necessarily  determine  the  extent  of  the  former. 

Any  general  considerations,  therefore,  which  show  that 
appurtenances  of  a  ship,  such  as  those  in  question  in  this 
case,  and  in  The  Dundee,  ought  not  to  be  exempt  from  lia- 
bility, also  show  that  they  should  be  subject  to  the  cred- 
itor's lien.   . 

The  statutes  in  England  and  America,  to  which  I  have 
referred,  merely  re-establish  the  ancient  rule  of  the  mari- 
time law,  which  prevailed  universally  among  the  commer- 
cial nations  of  the  Continent.  {Norwich  Go,  v.  WrigJd,  13 
Wall.,  p.  48.) 

These  laws  were  for  the  encouragement  of  commerce,  but 
were  not  intended  to  favor  one  class  of  vessels  more  than 
another. 

"If  a  ship,"  says  Lord  Stowell,  "is  run  down  at  sea  by  a 
merchant  vessel,  the  wrongs-doing  vessel  is  by  the  act  that 
diminishes  the  general  responsibility,  still  liable  to  con- 
tribute not  only  to  the  extent  of  herself,  but  to  that  of  her 
freight  outward  and  of  her  freight  homeward  if  contracted 
for,  and  for  what  her  owner's  property  would  have  paid  for 
freight  if  it  had  been  liable  for  freight.  But  in  this  class  of 
vessels"  (i.  e.  fishing  vessels)  there  is  no  freight  either  out- 
ward or  homeward,  nor  any  owner's  property  on  board  and 
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unless  the  fishing  stores  ai'e  made  responsible  in  contribu- 
tion, there  is  no  fund  for  compensation  but  the  vessel  it* 
self,  as  is  actually  contended  for  in  the  present  instance. 
This  class  of  vessels  is  highly  favored  by  the  British  legis- 
lature and  most  deservedly.  ***** 
But  surely  it  can  be  no  part  of  the  intended  encotiragement 
that  they  shall  be  qualified  to  do  mischief  at  a  cheaper  rate 
than  other  vessels.  If  nothing  but  the  vessel  itself  be  lia- 
ble, that  would  present  a  result  apparently  very  unequal 
and  unjust,  not  only  to  the  injured  vessel  whose  compensa- 
tion was  so  much  abridged,  but  likewise  to  all  other  vessels 
which,  having  committed  the  like  injuries,  were  subjected  to 
a  so  much  severer  retribution.     {The  Diuuiee,  tcbi  sup,) 

There  is  great  force  in  these  observations,  and  if  they 
show  that  **  fishing  stores"  \>ught  not  to  be,  and  are  not  ex- 
empt from  liability  to  contribution,  they  also,  as  before  re- 
marked, prove  that  the  lien  of  the  creditor  must  extend  to 
them. 

The  denial  of  the  lien  in  the  present  case  would  be  pecu- 
liarly Unjust.  • 

It  is  not  disputed  that  the  persons  who  have  furnished 
the  diving-bell,  air-pu;np,  etc.,  have  a  lien  on  the  vessel  for 
their  price.  They  thus  come  in  concurrently  with  the  other 
material-men  for  their  proportion  of  her  proceeds. 

It  would  be  most  unjust  that  the  very  articles,  the  sup- 
plying of  which  gave  birth  to  this  lien,  should  be  exempted 
from  its  operation. 

I  think,  therefore,  that  the  lien  in  this  case  extends  to  all 
the  articles  belonging  to  the  owner,  which  (not  being  cargo) 
have  been  placed  on  board  for  the  objects  and  purposes  of 
the  voyage  and  enterprise  in  which  she  was  about  to  en- 
gage. 

The  supplies  appear  to  have  been  ordered  in  part  by  the 
master,  with  the  owner's  knowledge  and  consent,  and  in 
part  by  the  latter. 

Under  such  circumstances  the  supply-men  have  a  lien  in 
rem,  for  the  satisfaction  of  their  claims.  (The  Grapeshot, 
9  WaU.  129;  The  Gay,  9  Wall.  758,  4  Bened.  R.  16.) 

The  parties  may,  very  possibly,  be  able  to  settle  by 
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agreement,  the  amounts  due  to  the  sereral  libellants. 
Should  any  controversy  arise,  it  may  be  brought  before  the 
court  or  referred  to  the  commissioner  to  take  testimony 
and  report. 


Wm.  N".  Meeks  V.  Ferdinand  Vassault  et  *al. 

CiBcuiT  GotTRT,  District  of  CALiroRinA. 
November  80^  1874. 

1.  Void  Probate  Sale— Limitation.— Under  section  190  of  the  prolwte 

act  of  California,  an  action  to  recover  lands  in  the  possession  of  a  pur- 
chaser, at  a  sale  made  by  an  acting  administrator  under  the  orders  of  a 
Probate  Court,  even  though  the  sale  is  void,  must  be  brought  within 
three  years  next  after  the  sale,  or  it  will  be  barred 

2.  Real  £state—- Assets. --Under  the  statutes  of  California,  real  estate 

of  deceased  parties  is  assets  in  the  hands  of  the  administrator,  to  be 
administered  like  personalty. 

3.  Same— Right  of  Possession.— Under  the  statutes  of  California,  the 

exclusive  right  to  the  possession  of  real  estate  of  the  deceased,  and  the 
exclusive  right  of  action  to  recover  it  is  vested  in  the  administrator, 
pending  the  administration,  or  till  the  lands  are  distributed  to  the 
heirs. 
4  Same — Action  by  Heir. — The  heir  cannot  maintain  an  action  to  re- 
cover the  real  estate  of  the  deceased  after  administration  has  com- 
menced,  until  the  administration  is  closed,  or  the  land  has  been  dis- 
tributed  to  the  heir. 

5.  Administration— Limitations — Disabilities. — The  pendency  of  ad- 

ministration and  the  inability  of  the  heir  to  maintain  an  action  to 
recover  real  estate  by  reason  thereof,  and  of  the  present  right  of  action 
being  in  the  administrator,  do  not  constitute  a  disability  on  the  part  of 
the  heir  within  the  meaning  of  section  191  of  the  probata  act  of  Call* 
fomia.  Such  a  state  of  facts  does  not  interrupt  or  prevent  the  running 
of  the  statute,  as  provided  in  section  190. 

6.  Administrator — ^Trustee. — For  the  purpose  of  bringing  an  action  to 

recover  land  belonfi^ing  to  the  intestate's  estate,  the  administrator  is 
the  trustee  or  representative  of  the  heir,  and  since  the  exclusive  right 
to  bring  the  action  is  vested  in  him,  the  law  also  imposes  upon  him  the 
duty  to  bring  it.  , 

7.  Administrator  Barred— Heir  Barred.— Where  the  administrator 

neglects  to  bring  an  action  to  recover  property  of  the  estate  until  it  is 
barred  under  the  statute  of  limitations  applicable  to  the  subject,  the 
heir  is  also  barred,  even  though  the  heir  is  a  minor  at  the  time  the 
action  accrues  to  the  administrator. 

8.  Same — Remedy  of  Heir. — In  such  case  the  heir  has  his  remedy 
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against  the  administrator  and  his  bondsmen,  or  he  may,  in  a  proper 
proceeding,  compel  the  administrator  to  sue. 

9.  Trustee— Cestui  Que  Trust.— Where  the  trustee  having  the  right  of 

action  is  barred,  the  cestui  que  trust  is  barred. 

10.  Administrator-Judoment,  Effect  of.— If  the  title  to  real  estate' 
of  the  deceased  is  pat  in  issue  and  determined  in  an  action  between 
the  administrator  and  another,  the  judgment  will  bind  the  heir  to  the 
same  extent  that  it  binds  the  administrator. 

11.  Sections  258  and  259  of  the  Probate  Act  do  not  limit  the  opera- 
tion of  section  190. 

12.  Statute  of  Limitations— Title  Under.— An  adverse  possession 
of  land  for  the  time  prescribed  by  the  statute  of  limitations,  vests  the 
title  thereto  in  the  adverse  possessor. 

Before  Sawyer,  Circnit  Judge." 

Ejectmeni;. — ^The  land  in  controversy  is  one  hnndred-vara 
lot  number  ten,  of  the  hundred-vara  survey  south  of  Mar- 
ket street,  in  the  city  of  San  Francisco,  and  within  the 
limits  embraced'by  the  Van  Ness  ordinance,  the  decree  con- 
firming the  Pueblo  title,  and  the  acts  of  the  legislature  of 
California  and  of  Gongreiss,  confirming  it;  and  not  within 
any  of  the  exceptions  mentioned  in  said  decree  or  in  said 
acts.  Said  lot  was  granted  by  George  Hyde,  alcalde 
of  San  Francisco,  to  James  G.  D.  Dunleavy,  January  14, 
1847,  and  possession  duly  taken  under  said  grant.  Said 
grant  was  duly  recorded  in  "Book  A"  of  alcalde  grants  on 
the  same  day.  On  June  2,  1847,  said  Dunleavy  conveyed 
said  lot  to  George  Harlan,  who  afterwards  died  intestate  in 
Santa  Olara  county,  of  which  he  was  then  a  resident,  July 
8,  1850,  seized  of  all  the  right,  title  and  interest  in  said 
land  derived  from  said  grant  and  the  possession  thereunder. 
Said  George  Harlan  left  surviving  him  as  his  heirs-at-law, 
a  widow,  six  children,  and  two  grandchildren,  lawful  issue 
of  a  deceased  child,  who  died  during  the  lifetime  of  said 
Harlan,  of  whom  four  of  said  children,  and  the  two  grand- 
children were  minors,  and  the  others  adults  of  full  legal 
age.  The  said  widow  and  three  eldest  children  conveyed 
all  their  interest  in  said  lot  to  plaintiff  at  various  times 
prior  to  August  11, 1874;  the  three  "next  eldest  in  1869,  and 
the  two  grandchildren  in  1872,  by  virtue  of  which  said  sev- 
eral conveyances,  all  the  interest  of  the  heirs  of  Harlan, 
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deceased,  in  said  lot,  became  vested  in  said  plaintiff  before 
the  commencement  of  this  suit.  Some  of  said  heirs  attained 
their  majority  within  three  years  next  before  the  commence- 
ment of  this  action.  Before,  and  at  the  time  of  the  com- 
mencement of  this  action,  the  several  defendants  were  sev- 
erally in  possession  of  the  portions  of  s&id  lot  described  in 
their  respective  answers. 

On  Augast  19,  1850,  Henry  C.  Smith  was  appointed  by 
the  Probate  Court  of  Santa  Clara  county,  administrator  of 
the  estate  of  said  George  Harlan,  deceased.  Letters  of 
administration  having  issued  to  him,  he  duly  qualified  and 
entered  upon  his  duties  as  administrator.  On  December 
31,  1853,  said  Henry  C.  Smith,  without  first  having' settled 
his  accounts  as  administrator,  filed  in  the  Probate  Co.nrt 
his  resignation  in  wTiting  of  his  administratorship;'  and 
thereupon  the  court,  without  in  express  terms  accepting 
said  resignation,  made  an  order  in  which,  after  the  intro- 
duction, ''Now  comes  Henry  C.  Smith,  administrator  of 
the  above  estate,  and  files  his  resignation  as  administrator 
of  said  estate,"  he  is  ordered  to  turn  over  to  John  Yontz, 
public  administrator,  all  the  said  estate;  to*  make  with  said 
public  administrator  a  full  and  complete  settlement  relating 
to  said  estate  on  or  before  the  first  day  of  the  next  succeed- 
ing term  of  said  court,  and  providing  that  upon  such  full 
settlement  he  and  his  sureties  should  be  discharged.  And 
it  was  further  ordered  that  said  estate  be  placed  in  the 
hands  of  said  public  administrator  "for  purposes  of  general 
administration.''  Su£Scient  funds  had  come  to  the  hands 
of  Smith,  had  they  been  properly  applied  to  have  paid  all 
the  debts  of  the  estate,  together  with  the  expenses  of  ad- 
ministration. No  final  settlement  of  the  accounts  of  said 
Smith  as  administrator  was  ever  made,  either  with  the  pub- 
lic administrator  or  the  court,  but  no  further  proceedings 
were  had  with  respect  to  his  removal  except  such  as  are  im- 
plied from  the  recital  in  the  foregoing  order  and  from  the 
appointment  of  a  successor,  and  the  subsequent  recognition 
of  the  latter  as  administrator  in  the  further  proceedings  of 
the  court. 

On  June  15,  1855,  Benjamin  Aspinwall,  on  his  own  peti- 
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tioii,  was,  by  the  same  court,  appointed  administrator  of 
said  estate  of  Harlan^  deceased.  He  duly  qualified  as  such, 
and  letters  of  administration  were  issued  to  him  in  due 
form  of  law,  under  which  he  acted  till  he  resigned,  settled 
his  accounts,  and  was  discharged.  On  August  26,  1856, 
said  Aspinwall,  as  administrator,  presented  a  petition  to 
the  Probate  Court,  praying  the  sale  of  said  lot  number  ten, 
in  order  to  raise  funds  for  the  payment  of  a  judgment  be- 
fore recovered  by  himself  personally  against  said  Smith  as 
administrator.  Said  petition  was  defective  in  that  it  omitted 
to  state  certain  facts  required  by  the  statute  to  give  author- 
ity to  the  court  to  order  a  sale.  After  notice  given  upon 
November  10,  1865,  the  Probate  Court  upon  said  petition, 
made  an  order  for  the  sale  of  said  lot.  On  January  7, 1856, 
in  pursuance  of  said  order,  said  Aspinwall,  acting  as  such 
administrator,  upon  due  notice,  exposed  said  lot  number 
ten  to  sale  at  public  auction  in  thirty-two  subdivisions,  and 
sold  the  same  in  said  subdivisions  to  said  several  defend- 
ants and  their  ^antors  respectively.  Said  sale  was  fairly 
conducted.  The  several  purchasers  paid  the  several  sums 
bid  at  said  sale  to  said  Aspinwall.  The  sales,  with  the 
proper  vouchers  and  proofs,  having  been  reported  to  the 
Probate  Court,  they  were  confirmed,  and  deeds  of  convey- 
ance ordered  to  be  given  to  the  several  purchasers;  and 
deeds  were .  accordingly  executed  and  delivered  by  the  ad- 
ministrator on  February  13, 1856,  purporting  to  convey  the 
fee  simple  of  said  lots  held  by  Harlan  at  his  decease. 

Said  several  grantees  of  Aspinwall  as  administrator  in 
said  conveyances,  made  in  pursuance  of  said  sale,  either 
immediately  upon  their  execution,  to  wit,  on  February  13, 
1856,  entered  into  the  actual  possession  of  the  subdivisions 
respectively  purported  to  be  conveyed  thereby,  or  being 
already  in  possession,  continued  in  such  possession,  and 
from  that  time  forth  till  the  commencement  of  this  action, 
they  and  their  grantees,  including  the  defendants  to  this 
action,  have  actually  and  continuously  possessed  said  sev- 
eral subdivisions,  claiming  title  thereto  in  fee  simple,  under 
and  by  virtue  of  said  several  deeds  of  conveyance,  and  so 
possessing  and  claiming  them  openly,  notoriously,  exclu- 
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Bively  of  any  other  right,  and  adversely  to  all  the  world. 
Some  of  said  defendants  are  the  original  grantees  in  said 
deeds  from  Aspinwall  as  snch  administrator,  and  the  others 
have  acquired  the  title  of  other  such  grantees  of  Aspinwall 
by  conveyance  in  due  form  of  law  and  for  valuable  consid- 
erations by  them  paid. 

Said  Aspinwall  continued  to  act  as  administrator  till  May 
12,  1864,  when,  upon  a  citation  issued,  a  rendering  of  his 
accounts,  and  a  settlement,  allowance  and  confirmation 
thereof  by  the  Probate  Court,  he  was  discharged  by  order 
of  the  court. 

Afterwards,  on  May  12,  1864,  Joel  Harlan  and  Lucian  B. 
Huff  were  appointed  administrators  of  said  estate.  Having 
duly  qualified,  they  entered  upon  the  discharge  of  their 
duties  as  administrators,  and  they  are  still  acting  as  such, 
the  administration  of  said  estate  not  having  been  finally 
closed. 

On  October  16,  1869,  the  plaintiff  filed  a  petition  in  the 
Probate  Court  in  which  the  administration  of  said  Harlan, 
deceased,  was  pending,  stating,  among  other  things,  that 
said  Joel  Harlan  and  Lucian  B.  Huff  were  the  adminis- 
trators of  said  estate;  that  no  debts  or  claims  of  any  kind 
had  been  presented  to  them  or  either  of  them,  as  such, 
against  said  estate,  and  that  none  existed;  that  he  had  ac- 
quired from  the  said  heirs  of  said  Harlan,  and  tJien  owned 
all  the  right,  title  and  interest,  which  said  heirs  had  derived 
from  said  Harlan  in  and  to  said  lot  number  ten,  and  pray- 
ing that  said  lot  number  ten  might  be  distributed  to  said 
plaintiff,  and  he  be  declared  by  the  court  to  be  the  owner 
thereof  upon  his  giving  security  for  the  payment  of  his 
proportion  of  the  debts  of  the  estate.  Afterwards,  on  No- 
vember 6,  1869,  a  citation  having  been  issued  and  notice 
given,  and  a  hearing  having  been  had  upon  said  petition,  it 
was  by  said  court,  ''ordered,  adjudged  and  decreed,  that 
there  be,  and  there  hereby  is,  distributed  to  the  said  Wm. 
Newton  Meeks  [the  plaintiff  in  this  action],  said  lot  num- 
ber ten  (10),  and  he  is  hereby  adjudged  and  decreed  to  be  the 
owner  thereof  in  fee  simple  absolute  as  against  the  said  ad- 
ministrators and  their  successors,  and  the  heirs  at  law  of 
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said  deceased,  and  entitled  to  the  possession  thereof.*'  Af- 
terwards, on  September  30,  1872,  said  Meeks,  as  plaintiff, 
commenced  this  action. 

Wm.  H.  Patterson,  for  plaintiff. 

S.  M,  Wilson  and  Alexander  Campbell,  for  defendants. 

Sawyer,  Circuit  Judge.  The  probate  proceedings  down 
to,  and  including  the  administration  of  ^spinwall,  are  the 
same  in  question  in  the  Supreme  Court  of  California  in 
Haynes  y.  Meeks,  20  Cal.  288,  and  the  facts  relating  thereto 
are  fully  set  out  in  the  report  of  that  case.  These  proceed- 
ings were  also,  to  some  extent,  considered  by  the  Supreme 
Court  of  California  in  Haynea  v.  Medea,  10  Cal.  110;  Meeks 
V.  Halin,  20  Cal.  621;  and  Harlan  t.  Pecifc,33  Cal.  515.  The 
sale  by  Aspinwall  having  been  adjudged  void  in  Haynes  v. 
Meeks,  by  the  highest  court  in  the  State,  plaintiff  clai^is  a 
right  to  recover.  But  the  defendants  set  up  and  rely  on 
the  special  statute  of  limitations  found  in  the  probate  act 
relating  to  administrators'  sales.  Section  190  of  that  act  is 
as  follows:  "No  action  for  the  recovery  of  any  estate  sold 
by  an  executor,  or  administrator,  under  the  provisions  of 
this  chapter,  shall  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  deceased  testator  or  intestate  unless 
it  be  commenced  within  three  years  next  after  the  sale." 
If  this  section  is  applicable  to  a  void  sale,  like  the  one  in 
question,  then  the  action  was  long  since  barred,  unless 
there  is  some  other  provision  of  the  statute,  or  rule  of  law, 
that  preserves  the  right  of  action  in  the  plaintiff  upon  the 
facts  of  this  casQ.  That  the  statute  is  applicable  to  the  sale 
in  question,  has  been  settled,  and  I  think  correctly,  by  the 
Supreme  Court  of  California,  in  cases  arising  upon  a  sale  of 
a  portion  of  this  very  estate.  {Harlan  v.  Peck,  33  Cal.  520; 
and  Harlan  v.  Miller,  January  Term,  1868,  affirming  it.) 
This  being  the  construction  of  a  statute  of  California  by  the 
highest  court  of  the  State,  it  is  conclusive  in  this  court. 
{Walker  v.  The  State  Harbor  Commissioners,  17  Wall,  648; 
Williams  v.  Kirtlarid,  13  Wall.  311;  Tioga  B.  B.  v.  Blossburg 
&  Corning  B.  B.,  20  Wall.  137.)    The  statute  would  be 
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useless  if  it  did  not  apply  to  a  void  sale.     A  purchaser  at  a 
valid  sale  would  not  need  the  protection  of  the  statute. 

Under  the  statutes  of  California  real  estate,  like  per- 
sonalty, is  assets  in  the  hands  of  the  administrator,  and  is 
to  be  administered,  and  applied  first  to  the  payment  of  the 
expenses  of  administration  and  debts  of  the  deceased,  and 
then  the  residue  after  satisfying  all  lawful  claims  distributed 
to  the  heirs.  Bealty  and  personalty  stand  upon  the  same 
footing,  except  that  the  personalty  must  be  first  exhausted 
before  the  real  estate  can  be  sold  and  applied  to  payment 
of  the  debts  of  the  deceased.  The  right  of  possession,  and 
right  of  action  to  recover  possession  of  the  real  estate,  vests 
exclusively  in  the  administrator.  The  heirs  cannot  main- 
tain an  action  to  recover  the  real  estate  pending  the  admin- 
istration, or  after  administration  has  been  commenced, 
until  the  estate  has  been  settled,  or  the  real  estate  has  been 
distributed  to  them  bv  the  Probate  Court.  This  is  also 
settled  by  numerous  decisions  of  the  Supreme  Court  of  this 
State.  (Meeka  v.  Hahn,  20  Cal.  621 ;  Meeka  v.  Kirhy,  47  Cal. 
168;  Chapman  v.  Holliaier^  42  Cal.  462;  BuHon  v.  Lies,  21 
Cal.  91.)  This  being  so,  it  is  insisted  by  plaintiff's  counsel, 
that  since  neither  he  nor  his  grantors,  the  heirs  of  Harlan, 
could  maintain  an  action  for  the  recovery  of  the  lands  in 
controversy  pending  the  administration,  or  until  distributed 
by  the  Probate  Cc^rt  on  November  6,  1869,  they  were 
under  a  legal  disability  to  sue,  within  the  meaning  of  sec- 
tion 191  of  the  probate  ^act;  and  the  action  having  been 
brought  within  three  years  after  the  said  distribution,  that 
it  is  not  barred.  Section  191  is  as  follows:  ''The  preced- 
ing section  shall  not  apply  to  minors  or  others  under  any 
other  legal  disability  to  sue  at  the  time  when  the  right  of 
action  shall  first  accrue;  but  all  such  persons  may  com- 
mence such  action  at  any  time  within  three  years  after  {he 
removal  of  the  disability.''  The  question  is,  what  is  the 
meaning  of  the  phrase,  "any  legal  disability  to  sue,'*  as 
here  used?  This  provision  does  not  define  the  term  ''legal 
disability."  It  assumes  that  there  are  other  disabilities 
known  to  the  law,  and  we  must  go  to  the  law  as  it  existed 
outside  of  this  section  to  ascertain  what  they  are.     The 
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provision  mentions  ** minors,"  and  adds,  **or  others  under 
any  legal  disability." 

Upon  turning  to  the  general  statute  of  limitations  we  find 
specified  as  disabilities,  infancy,  insanity,  imprisonment  for 
criminal  offenses,  coverture,  etc.,  but  neither  in  that  nor  in 
any  other  statute  is  anything  of  the  kind  now  claimed  as  a 
disability,  named  or  recognized  as  such.  The  definition  of 
"disability,"  as  given  by  Bouvier,  is,  *'The  want  of  legal 
capacity  to  do  a  thing."  (Bouv.  Law  Dictionary.)  The 
disability  may  relate  to  tlie  power  to  contract,  or  to  bring 
suits;  and  may  arise  out  of  want  of  sufficient  understanding, 
as  idiocy,  lunacy,  infancy;  or,  want  of  freedom  of  will,  as 
in  the  case  .of  married  women,  and  persons  under  duress; 
or  out  of  the  policy  of  the  law,  as  alienage  when  the  alien  is 
an  enemy,  outlawry,  attainder,  praemunire^  and  the  like. 
The  disability  is  something  pertaining  to  the  person  of  the 
party — a  personal  incapacity — and  not  to  the  cause  of  action 
or  his  relation  to  it  There  must  be  a  present  right  of  action 
in  the  persoti,  but  some  want  of  capacity  to  sae.  In  this 
case  there  was  no  want  of  power,  or  capacity  in  the  person. 
The  difficulty  is  in  his  relation  to  the  subject-matter  of  the 
suit.  There  was  no  present  right  of  action  in  the  heir,  or 
his  vendee.  He  had  not  yet  succeeded  to  the  right  of  ac- 
tion. The  cause  of  action  had  accrued,  but  it  was  in  the 
ndministrator,  and  had  not  yet  passed  to  the  heir.  There 
was,  however,  a  party  in  existence  competent  to  sue — one 
to  whom  the  law  gives  the  right,  and  upon  whom  it  imposes 
the  duty  to  sue.  This  party  is  the  administrator  who  is  the 
trustee  of  the  estate,  and  who  for  this  purpose  represents 
both  the  heirs  and  the  creditors  of  the  estate.  He  represents 
the  title.  If  the  administrator  sues,  or  is  sued,  and  fails 
when  the  title  is  in  issue  and  determined,  the  judgment  is 
binding  both  upon  the  heirs  and  creditors  of  the  estate. 
The  matters  thus  adjudged  would  afterwards  be  res  adjudi" 
cola  between  the  opposing  party  in  the  action  and  the  heirs, 
as  well  as  the  administrator.  This  has,  also,  been  settled 
by  the  Supreme  Court  of  the  State.  (Cunningham  v.  Ash- 
ley, i5  Cal.  485.)  This  could  not  be  so  unless  the  adminis- 
trator  represented  the  heirs.    The  disability  mentioned  is  un« 
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doubtedly  one  of  the  disabilities  already  existing  recognized 
bj  the  statute,  such  as  those  mentioned  in  the  statute  of  lim- 
itations affecting  the  capacity  to  sue  of  a  person  having  a  pres- 
ent right  of  action  existing  in  himself,  and  ^vhich  excuses  him 
from  bringing  the  action.  It  cannot  mean  the  want  of  a  pres- 
ent cause  of  action.  If  there  is  no  present  right  of  action  in 
a  party,  he  has  no  occasion  for  a  present  capacity,  an  ability, 
to  sue,  or,  for  an  excuse  for  not  suing.  The  administrator 
being  invested  with  the  right  of  action  to  recover  land  of 
the  estate,  if  he  neglects  to  sue  too  long  the  action  is  barred, 
and  as  he  represents  the  creditors  and  heirs  for  this  pur- 
pose, it  has  often  been  decided  that  when  an  action  is  barred 
as  to  him,  it  is  barred  as  to  the  heir,  even  though  the  heir 
be  at  the  time  a  minor^  or  resting  under  some  other  dis- 
ability. (Darnall  v.  Adams,  13  B.  Mon.  278-9;  Couch's 
Heirs  v.  Couch's  Administrators,  9  Id.  161-2;  Rosson  v.  Au' 
derson,  Id-.  425;  JVilliams  v.  Otey,  8  Humph.  569;  Woodbridge 
V.  Planter's  Bank,  1  Sneed.  297;  Worthy  v.  Johnson,  10  Geo. 
358;  Long  v.  Cason,  4  Bich.  Eq.  60;  Wych  v.  East  India  Co., 
3  P.  Will.  309;  Pentland  v.  Stokes,  2  Ball  &  B.  74;  Smili^ 
V.  Biffle,  2  Barr.  62.)  Several  of  these  are  cases  of  admin- 
istrators, and  others  of  other  trustees,  where  the  cestui  que 
trust  was  held  to  be  barred  when  the  trustee  was  barred. 
It  Is  difficult  to  see  how  upon  principle  it  should  be  other- 
wise. The  moment  an  adverse  possession  by  a  wrong  doer, 
of  lands  belonging  to  an  estate  in  course  of  administration 
commences,  a  cause  of  action  arises  to  recover  it;  but  the 
policy  of  the  law  vests  it  exclusively  in  the  administrator, 
and  there  it  remains  until  the  lands  are  lawfully  sold  and 
conveyed  for  pui-poses  of  administration,  or  are  distributed 
to  the  heir.  In  the  former  case  the  right  of  action  passes 
to  the  purchaser;  in  the  latter  to  the  heir.  It  is  the  same 
cause  of  action,  and  it  exists  in  but  one  party  at  the  same 
time.  If  the  cause  of  action  is  barred  before  the  sale  and 
conveyance  to  the  purchaser,  or  the  distribution  to  the  heir, 
there  is  none  left  to  pass  to  either,  and  neither  ever  acquires 
any  valid  cause  of  action  at  all.  If  the  authorities  cited 
are  not  all  wrong,  the  difficulty  with  the  plaintiff  is,  not  that 
he  was  laboring  under  a  disability  to  sue  upon  an  existing 
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cause  of  action  in  his  favor,  but  that  lie  never  became  vested 
-with  a  living  cause  of  action.  The  cause  of  action  became 
barred,  and  the  title  vested  in  the  adverse  possessor  under 
the  special  statute  of  limitations  before  it  came  to  him. 
Statutes  of  limitations  are  now  regarded  as  statutes  of  re- 
pose, and  not  mere  penalties  for  neglect,  and  are  intended 
for  the  benefit  of  those  who  have  purchased  and  occupied 
lands  in  good  faith,  believiiig  they  acquired  a  good  title; 
and  the  policy  of  the  law  seems  to  have  been,  to  shorten 
the  time  within  which  rights  acquired  in  good  faith  under 
the  sanction  of  judicial  proceedings  in  Probate  Courts  can 
be  disturbed.  Whether  as  effective  as  desirable  or  not,  the 
heirs  are  not  without  a  remedy.  They  have  a  remedy 
against  the  administrator  and  upon  the  administrators'  bond; 
and  they  may,  in  a  proper  proceeding,  also  compel  the  ad- 
ministrator to  sue.  (Smilie  v.  Biffle^  2  Barr,  52-4;  2)/ler  v. 
Soughiouj  25  Gal.  29.)  Besides,  it  is  not  apparent  in  this 
case  why  tbe  partial  distribution  could  not  have  been  made 
as  well  within  three  years,  as  more  than  thirteen  years  after 
the  sale,  and  thus  have  enabled  the  distributees  to  sue. 
There  must  have  been  gross  negligence  on  the  part  of  the 
heirs  in  not  compelling  the  several  administrators  to  account, 
and  in  not  applying  for  a  distribution.  Ample  funds  appear 
to  have  come  to  the  hands  of  the  administrator  to  pay  all 
claims  against  the  estate  as  early  as  1855.  If  the  heirs  are 
not  bound  when  the  bar  has  attached  as  against  the  admin- 
istrator, the  administration,  by  the  non-action  of  the  heirs, 
might  be  kept  open  indefinitely,  and  the  right  of  action 
prolonged  for  a  century  at  their  option. 

Th^  defendants  entered  under  their  conveyances  in  1856. 
If,  as  claimed  by  plaiiitiff,  the  whole  proceedings  were  void, 
a  right  of  action  accrued  in  favor  of  the  administrator  to  re- 
cover possession  immediately;  and  it  was  barred  as  to  him 
at  the  end  of  three  years,  or  in  Februaiy,  1859.  The  par- 
tial distribution  to  plaintiff  was  not  made  till  November, 
1869,  more  than  ten  years  after  the  bar  of  the  statute  at- 
tached as  against  the  administrator.  If  the  cause  of  action 
is  not  barred  as  to  the  heirs  and  the  plaintiff,  their  successor 
in  interest,  then,  we  have  this  curious  condition  of  things. 
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For  upwards  of  ten  years  the  defendants  were  wrongfully 
in  possession  of  the  land,  and  yet  there  was  no  right  of 
action  in  favor  of  anybody  to  recover.  The  administrator 
could  not  recover  because  he  was  barred.  The  heirs  could 
not  recover  because  the  law  vested  the  right  of  action  ex* 
clusively  in  the  administrator.  The  heirs  would  at  length 
acquire  the  land,  while  it  would  cease  to  be  assets  of  the 
estate,  and  the  creditors  be  cut  off.  Why  should  the  cred- 
itors, who,  under  the  statute,  have  the  first  lien  upon  the 
estate,  be  barred  by  the  neglect  of  the  administrator,  while 
the  heirs,  whose  interest  is  subordinate,  are  not  ?  The  lan- 
guage of  the  statute  is  express,  that  ''no  action  shall  be 
maintained  by  any  heir  or  other  pei^son  claiming  under  the 
deceased  testator  or  intestate,  unless  it  be  commenced  with- 
in three  years  neoct  after  the  «ofe."  The  heir  is  named  in 
terms. 

The  plaintiff's  counsel  insists  that  under  our  statute  the 
heir  occupies  a  position  similar  to  a  remainderman;  that 
the  remainderman  is  not  barred  by  the  neglect  of  the 
holder  of  the  preceding  estate  to  sue  until  his  right  is  lost, 
and  that  for  similar  reasons,  the  heir  is  not  barred  by  the 
failure  of  the  administrator  to  sue.  The  decisions  relating 
to  remaindermen  seem  to  depend  upon  the  particular  Is^n- 
guage  of  the  various  statutes  under  which  they  arose,  and 
to  vary  with  the  language.  But  whatever  the  rule  may  be 
with  respect  to  remaindermen,  I  do  not  think  their  position 
is  lilie  that  of  the  heir  under  our  statute.  The  owner  of  the 
particular  estate  and  the  remaindermen  do  not  represent 
the  same  estate.  There  is  no  connection  whatever  between 
them,  except  that  one  estate  begins  where  the  other  shall 
enil.  The  intermediate  owner  is  in  ho  respect  the  trustee 
or  representative  of  the  remainderman.  But  the  adminis- 
trator is  a  trustee  of  the  heir  and  the  creditor.  He  repre- 
sents the  heir  and  the  creditor  in  the  administration.  As 
we  have  seen,  a  judgment  in  a  suit  to  which  the  adminis- 
trator is  a  party,  and  in  which  the  title  to  the  estate  is  de- 
termined, binds  the  heir.  This  must  be  because  he  repre- 
sents the  heir.  I  put  the  decision  upon  the  statute,  and 
upon  this  principle  as  sustained  by  the  authorities.    The 
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same  statute  which  vests  the  right  to  the  exclnsive  posses- 
sion of  the  real  estate,  and  the  exclusive  right  of  action  to 
recover  it  from  a  disseisor  pending  administration,  and 
which  confers  the  power  to  sell  and  convey  title  to  the  real 
estate  under  the  authority  and  direction  of  the  Probate 
Court,  also  prescribes  the  time  within  which  an  action  must 
be  brought  by  the  heir  or  any  other  party  claiming  under 
the  deceased,  to  recover  the  land  from  a  purchaser  in  pos- 
session under  a  sale  improperly  made.  It  also  prescribes 
the  exceptions  to  the  general  rule  laid  down,  and  the  court 
is  not  authorized  upon  the  idea  that  other  cases  are  within 
the  equity,  though  not  within  the  letter  of  the  statute,  to 
interpolate  other  exceptions  than  those  expressed  in  the 
statute  itself.  {Mclver  v.  Bagan,  2  Wheat.  28;  I)/nan  v. 
Walker,  36  Cal.  643.) 

Sections  258  and  259,  providing  for  a  final  distribution  to 
the  parties  entitled,  and  providing  that  each  party  to  whom 
a  specific  portion  is  allotted,  "shall  have  the  right  to  de- 
mand and  recpver  their  respective  shares  from  the  executor, 
administrator,  or  any  person  having  the  same  in  possession, ^^ 
in  no  respect  limits  the  provisions  of  section  190,  as  claimed 
by  plaintiff.  These  sections  only  apply  to  property  belong- 
ing to  the  estate  at  the  time  of  distribution.  Of  course, 
there  can  be  no  title  created  by  the  act  of  distribution. 
Nothing  can  be  given  to  the  distributee  but  that  which  re- 
mains in  possession  or  custody  of  the  administrator,  as  a 
portion  of  the  estate.  Property  lawfully  sold  by  the  ad- 
ministrator and  conveyed  by  valid  conveyance,  ceases  to  be 
a  portion  of  the  estate;  and  the  fact  that  the  court  should 
assume  to  distribute  such  property  to  the  heir  would  not 
revest  a  title  in  the  distributee.  The  adverse  possession 
for  the  time  prescribed  vests  a  perfect  title  in  the  possessor 
as  against  the  former  holder  of  the  title  and  all  the  world. 
(Arrington  v.  Liscom,  34  Cal.  380-7;  Cannon  v.  StocJcman, 
86  Cal.  541;  Lamb  v.  Davenport,  1  Saw.  621;  Winthrop  v. 
.Benson,  31  Maine,  384;  LeffingtveU  v.  Warreti,  2  Black,  606, 
and  cases  therein  cited.) 

Suppose  an  action  upon  a  promissory  note  or  other  de- 
mand or  to  recover  a  piece  of  personal  property  belonging 
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to  tbe  estate  had  become  barred  under  the  general  statute 
of  limitations  by  neglect  of  the  administrator  to  sue,  would 
it  be  claimed  that  a  subsequent  distribution  of  the  dead 
cause  of  action  to  the  heir,  would  give  it  new  life  and  en- 
able him  to  recover  on  it?  I  think  no  such  claim  would  be 
made.  Yet  sections  258  and  259  would  as  clearly  apply  to 
such  cause  of  action  as  to  real  estate,  the  title  to  which  has 
been  vested  in  an  adverse  possessor  under  the  section  in 
question. 

I  see  no  way  of  escape  from  the  conclusion  that  plaintiff's 
action  is  barred  under  section  190  of  the  probate  act. 

There  must  be  a  judgment  for  defendants  with  costs,  and 
it  is  so  ordered. 


In  re  C.  B.  Comstock  &  Co. 

District  Coubt,  District  op  Oregon. 
December  7,  1874. 

1.  Foreign  Corporation,  Acts  of,  when  Void.— A  statute  of  Oregon 

provides  that  **a  foreign  corporation  before  doing  business  in  the  State, 
must  duly  execute "  a  power  of  attorney,  appointing  an  agent  upon 
whom  all  process  may  be  served  in  suits  against  such  corporation: 
Heldj  that  such  a  corporation  before  complying  with  said  act,  ha(^  no 
power  to  contract  or  sue  in  the  State,  and  that  the  act  was  prohibitory 
and  anything  done  by  the  corporation  contrary  to  it,  was  illegal  and 
void. 

2.  Estoppel  in  pais. — The  doctrine  of  estoppel  in  pais  does  not  extend  so 

far  as  to  enable  a  person  or  corporation  to  do  in  effect  what  is  forbidden 
by  la  w,  or  what  they  are  otherwise  incapable  of  doing,  and  therefore  a 
party  to  a  contract  with  a  foreign  corporation  made  in  violation  of  the 
above  mentioned  act,  is  not  estopped  to  show  its  illegality  for  the  pur- 
pose of  preventing  a  recovery  upon  it 

Before  Deady,  District  Judge. 

Objection  to  proof  of  debt. — On  September  20,  1874,  the 
Bank  of  British  Columbia  filed  an  amended  proof  of  debt 
against  the  estate  of  C.  B.  Comstock  &  Co.,  for  the  sum  of 
$9,620.88.  On  September  26,  the  assignee  filed  an  objec- 
tion to  such  amended  proof  to  the  e£fect  that  such  bank 
was  a  foreign  corporation,  and  had  never  complied  with 
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Sees.  8  and  9  of  the  act  of  the  State,  of  October  2i,  1864, 
requiring  a  foreign  corporation  before  transacting  business 
in  this  State,  to  appoin<t  an  attorney  upon  whom  all  process 
necessary  to  give  jurisdiction  over  such  corporations  to  the 
courts  of  this  State,  may  be  served. 

Counsel  for  the  bank  moves  to  strike  out  the  objection, 
because :  1.  Said  objection  is  improperly  pleaded  with  ob- 
jections ''which  are  substantial  in  character."  2.  The  as- 
signee is  estopped  to  deny  that  the  bank  is  a  foreign  corpo- 
ration authorized  to  do  business  in  tliis  State,  for  the  rea- 
son that  it  appears  the  bankrupts  ''so  dealt  and  traded  with 
it; "  and  3.  Said  Comstock  &  Co.  borrowed  the  money  of 
the  bank  "  which  is  the  subject  of  this  proof"  and  "  thereby 
did  acknowledge  that  the  bank  was  a  foreign  corporation 
authorized  under  the  laws  of  the  State  of  Oregon  to  do  busi- 
ness in  said  State,  and  therefore  the  assignee  of  said  Com- 
stock &  Co.  cannot  now  be  heard  to  deny  the  same." 

The  first  point  made  in  support  of  the  motion  was  not 
argued. 

William  H,  Effivger,  for  the  creditor,  cited  2  N.  B.  R. 
131;  2  Par.  on  Con.  798-9,  note;  19  N.  T.  484;  3  Sandf. 
170;  13  Am.  L.  R.  N.  S.  610;  14  Ind.  90. 

JVUliam  Strong,  for  the  assignee,  cited  13  Pet.  688;  8 
Wall.  180;  2  Paine,  616;  8  Wend.  480;  11  Ohio  State,  191; 
Potter's  Dwarris  on  Statutes,  222;  Herman  on  Estoppel, 
Bees.  640  and  671. 

Deadt,  J.  On  the  argument  it  was  admitted  by  counsel 
for  the  assignee,  that  he  stood  in  the  same  relation  to  the 
matter  as  the  bankrupts,  and  could  not  be  heard  to  make 
this  objection  unless  they  could.  Without  expressing  an 
opinion  upon  this  proposition,  it  is  assumed  for  the  pur- 
poses of  this  case  that  such  is  the  law. 

It  was  also  admitted  that  the  bank  is  a  foreign  corpora- 
tion, empowered  by  its  charter  to  loan  money  and  collect 
the  same  within  this  State,  so  far  as  the  laws  thereof  permit. 

Two  questions  appear  to  arise  in  the  case :  1 .  Does  the 
Oregon  statute  prohihil  the  transaction  of  busmess  therein 
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by  a  foreign  corporation  until  its  requirements  are  complied 
with?  2.  Is  the  assignee  estopped  to  show  a  want  of  com- 
pliance by  the  bank  with  the  statute  because  the  bankrupts 
were  parties  to  the  transaction  alleged  to  have  been  done 
in  violation  of  it? 

The  existence  of  the  foreign  corporation  styled  the  Bank 
of  British  Columbia,  is  admitted  by  the  assignee.  But  it 
is  denied  that  such  corporation  has  the  power  to  transact 
business  in  this  State,  except  by  its  consent,  and  then  only 
upon  the  terms  of  sach  consent;  and  it  is  claimed  that  a 
transaction  in  violation  of  such  terms  is  illegal  and  void  for 
want  of  power  in  the  corporation. 

A  foreign  corporation  has  no  existence  beyond  the  limits 
of  the  sovereignty  which  created  it.  As  was  said  in  Bank  of 
Aivgusta  v.  Earle^  13  Pet.  538:  **It  exists  only  in  contem- 
plation of  law,  and  by  force  of  the  law;  and  where  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corpora- 
tion can  have  no  existence.  It  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  sovereignty." 

Yet  by  the  comity  of  nations  the  existence  of  a  foreign 
corporation  will  be  recognized  in  other  countries,  and  if  not 
prejudicial  to  their  interests  or  repugnant  to  their  policy  it 
will  be  permitted  to  transact  business  therein.  In  Story's 
Con.  of  Laws,  Sec.  38,  it  is  said:  '*In  the  silence  of  any 
positive  rule,  affirming  or  denying  or  restraining  the  oper- 
ation of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are 
repugnant  to  its  policy  or  prejudicial  to  its  interests." 

The  doctrine  is  thus  stated  by  Mr.  Justice  Field  in  Pmd 
V.  Virginia^  8  Wall.  181:  "The  corporation  being  the  mere 
creature  of  local  law,  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created.  As  said  by 
this  court  in  Ba?i&  of  Augusta  v.  Earle,  '  it  must  dwell  in 
the  place  .of  its  creation  and  cannot  migrate  to  another  sov- 
ereignty.' The  recognition  of  its  existence  even  by  other 
States,  and  ike  enforcement  of  Us  contracts  madetJierein  depend 
purely  upon  the  comity  of  those  Stales — a  comity  which  is 
never  extended  where  the  existence  of  the  corporation  or 
the  exercise  of  its  powers  are  prejudicial  to  their  interests 
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or  repngnant  to  their  policy.  Having  no  absolute  right  of 
recognition  in  other  States,  but  depending  for  such  recog- 
tion  and  the  enforcement  of  its  contracts  upon  their  assent, 
it  follows,  as  a  matter  of  course,  that'  euch  assent  may  be 
granted  upon  such  tei'ms  and  conditions  as  those  Stales  may 
think  proper  to  impose.  They  may  exclude  the  foreign  cor- 
poration entirely;  they  may  restrict  its  business  to  particu- 
lar localities,  or  they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens  as  in  their  judg- 
ment will  best  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion."  (See  also  Lafayette  M.  Co. 
V.  French,  18  How.  407;  Ducat  v.  The  City  of  Chicago^  10 
Wall.  400.) 

The  bank  then  has  no  power  to  make  a  contract  within 
this  State,  without  its  permission  or  assent.  If  the  State 
is  silent  on  the  subject,  by  the  comity  of  nations,  its  per- 
mission is  presumed,  unless  it  would  be  contrary  to  its 
policy  or  interest.  But  the  State  has  spoken  on  the  subject 
and  given  its  consent  to  the  transaction  of  business  within 
its  jurisdiction  by  the  bank,  not  absolutely,  but  upon  a  con- 
dition or  a  limitation.  This  condition  or  limitation  is  found 
in  the  first  clause  of  Sec.  8  of  the  act  aforesaid,  which  pro- 
vides that  ''a  foreign  corporation  &^o)'e  transacting  busi- 
ness in  the  State,  must  duly  execute  and  acknowledge  a 
power  of  attorney  and  cause  the  same  to  be  recorded  in  the 
county  clerk's  office  of  each  county  where  it  has  a  resident 
agent." 

The  State  having  this  right  to  permit  the  bank  to  do 
business  within  its  limits  or  not,  with  or  without  terms, 
has  seen  proper,  for  the  security  of  its  citizens,  to  require 
the  execution  and  record  of  this  power  of  attorney  before 
the  transaction  of  such  business.  The  purpose  of  this  re- 
quirement as  disclosed  in  section  9  of  the  act,  is  to  thereby 
secure  the  appointment  of  an  attorney  authorized  to  re- 
ceive service  of  process  for  the  bank,  so  as  to  enable  the 
citizens  or  inhabitants  of  Oregon  who  may  do  business  here 
with  it,  to  sue  it  in  the  courts  of  the  State,  and  thereby 
avoid  the  dels^  and  expense,  which  would  often  be  tanta- 
mount to  a  denial  of  justice,  of  following  it  into  the  courts 
of  the  foreign  jurisdiction  where  it  was  created. 
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It  follows,  of  course,  from  these  premises,  that  the  bank 
had  no  power  to  contract  in  the  State  until  it  had  complied 
with  the  terms  upon  which  the  permission  to  do  business 
was  granted.  It  was  required  to  perform  the  condition 
hefore  it  transacted  business.  From  the  passage  of  the  act 
of  1864  supra,  the  assent  of  the  State  which  was  implied 
by  the  comity  of  nations  was  expressly  qualified,  so  as  to 
be  in  effect  as  follows:  "The  Bank  of  British  Columbia  is 
permitted  to  transact  business  in  this  State,  but  before  do- 
ing so  it  must  execute  and  record  a  power  of  attorney,"  etc. 

Whilst  it  is  manifest  to  the  most  ordinary  observation 
that  it  was  the  intention  of  the  Legislature  to  permit  the 
transaction'  of  business  in  this  State  by  a  foreign  corpora- 
tion only  upon  the  terms  provided  in  the  act,  yet  as  it  con- 
tains no  provision  imposing  a  specific  penalty  for  neglect 
to  appoint  an  attorney  as  required,  or  authorizing  a  pro- 
ceeding by  the  State  against  such  corporation  for  illegal 
exercise  of  corporate  powers  therein,  unless  the  appoint- 
ment of  an  attorney  is  held  to  be  a  condition  precedent  to 
its  right  to  do  business  in  the  State,  the  act  is  nugatory. 

But  it  is  said  that  this  statute  is  directory,  and  therefore 
the  acts  of  the  foreign  corporation  done  in  disregard  of  it 
are  not  illegal  and  void.  It  is  the  duty  of  a  court  to  give 
effect  to  the  intention  of  the  Legislature  as  far  as  practi- 
cable, and  such  intention  should  be  ascertained  from  the 
words  used  in  the  statute  and  the  subject  matter  to  which 
it  relates.  The  words  o^  this  act  are  certainly  mandatory 
in  form.  Before  transacting  any  business  the  corporation 
mrist  appoint  an  attorney.  Language  could  not  make  it 
plainer.  The  purpose  of  the  act  is  apparent.  As  has  been 
said,  it  is  to  secure  the  people  of  the  State  the  right  to  sue 
the  foreign  corporation  in  the  courts  of  the  State;  but  un- 
less the  attorney  is  appointed  hefore  the  business  is  trans- 
acted it  will  not  be  attained.  In  Rex  v.  Locksdcde,  1  Burr. 
447,  Lord  Mansfield  laid  down  the  rule  that  whether  a  stat- 
ute is  mandatory  or  not,  depends  upon  whether  the  thing 
directed  to  be  done  is  the  essence  of  the  thing  required. 
Now  the  appointment  of  an  attorney  is  the  very  essence  of 
the  thing  required  in  this  case.     In  fact,  nothing  else  is  re- 
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quired,  and  without  this  the  statute  would  be  utterly  inop- 
erative. 

This  act,  being  mandatory,  is  therefore  a  prohibition 
against  the  transaction  of  business  by  the  bank  in  this 
State  without  first  complying  with  its  terms,  and  as  a  nec- 
essary consequence  all  acts  done  in  -violation  of  it  are  ille- 
gal and  void.  The  legal  effect  of  the  act  is  the  same  as  if 
it  read :  It  shall  be  unlawful  for  any  foreign  corporation 
to  transact  business  in  this  State  before  appointing  an 
attorney,  etc. 

In  Springfield  Bank  v.  Merrick  et  cd.,  1i  Mass.  324,  it  was 
held  that  when  a  statute  prohibited  banking  corporations 
of  that  State  from  receiving  or  negotiating  the  bills  of 
banks  not  so  incorporated,  a  promissory  note  payable  in 
such  bills  to  a  banking  corporation  of  Massachusetts  was 
void  and  no  action  could  be  maintained  upon  it  by  the 
payee. 

In  Russdl  V.  DeGrand,  15  Mass.  37,  it  was  held  that  a 
promissory  note  given  for  the  premium  on  a  policy  of  in- 
surance on  a  vessel  bound  on  a  voyage  prohibited  by  the 
laws  of  the  United  States,  was  void. 

In  JVheelei'  Y.  Bussell,  17  Mass.  280,  it  was  held  that  a 
promissory  note  given  in  payment  for  shingles  sold  contrary 
to  a  statute  requiring  them  to  be  surveyed  before  offered 
for  sale  was  void.  In  delivering  the  opinion  of  the  court, 
the  Chief  Justice  said:  ''No  principle  of  law  is  better 
settled  than  that  no  action  will  lie  upon  a  contract  made  in 
violation  of  a  statute  or  of  a  principle  of  the  common  law." 

In  White  v.  The  Franklin  Bank,  22  Pick.,  it  was  held, 
that  when  upon  the  making  of  a  deposit  in  a  bank  the  de- 
positor received  a  certificate  in  which  it  was  stated  that  the 
money  was  to  remain  on  deposit  for  a  certain  time,  and  a 
statute  provided  that  no  bank  should  make  or  issue  any 
certificate  or  contract  for  the  payment  of  money  at  a  future 
day  certain,  such  certificate  was  issued  in  violation  of  such 
statute  and  as  against  the  bank  illegal  and  void. 

In  Belding  v.  Pitkin,  2  Caines,  149,  Thompson,  J.,  said, 
"  it  is  a  first  principle,  and  not  to  be  touched,  that  a  con- 
tract, in  order  to  be  binding,  must  be  lawful."    In  Shiffner 
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T.  Gordon,  12  East,  304,  Lord  Ellenborough  laid  it  down  as 
a  settled  rule,  '*that  when  a  contract  which  is  illegal,  re- 
mains to  be  executed,  the  court  will  not  assist  either  party, 
in  an  action  to  recover  for  the  non-execution  of  it.*' 

In  Bank  of  the  United  States  v.  Owens,  2  Pet.  538,  the 
court  held  that  a  contract  contrary  to  a  clause  in  the  act  in- 
corporating the  bank,  which  forbid  it  to  take  a  greater 
interest  than  six  per  cent.,  but  did  not  declare  such  contract 
Toid,  was  nevertheless  illegal  and  void.  In  answer  to  the 
question,  ''whether  such  contracts  are  void  in  law,  upon 
general  principles,"  the  court  say:  "The  answer  would 
seem  to  be  plain  and  obvious,  that  no  court  of  justice  can, 
in  its  nature,  be  made  the  handmaid  of  iniquity.  Courts 
are  instituted  to  carry  into  effect  the  laws  of  a  country;  how 
can  they,  then,  become  auxiliary  to  the  consummations  of 
violation  of  law?" 

In  Han  is  v.  JRunnels,  12  How.  83,  Mr.  Justice  Wayne 
says:  **The  object  of  all  law  is  to  repress  vice  and  to  pro- 
mote the  general  welfare  of  society;  and  it  does  not  give  its 
assistance  to  a  person  to  enforce  a  demand,  originating  in 
his  breach  or  violation  of  its  principles  and  enactments. 
Contracts  in  violation  of  statutes  are  void;  and  they  are  so, 
whether  the  consideration  to  be  performed,  or  the  act  to  be 
done,  be  a  violation  of  the  statute."  And  again  (p.  84),  he 
says:  "When  the  statute  is  silent,  and  contains  nothing 
from  which  the  contrary  can  be  properly  inferred,  a  con- 
tract in  contravention  of  it  is  void."  Now,  this  statute  is 
manifestly  made  "to  promote  the  general  welfare"  of  the 
people  of  this  State.  It  is  silent  as  to  the  consequences  of 
its  violation,  and  therefore  the  general  rule  applies — "a 
contract  in  contravention  of  it  is  void." 

The  following  cases  arose  under  statutes  similar  in  pur- 
pose to  the  act  of  this  State,  and  they  all  hold  that  a  con- 
tract in  contravention  of  the  statute  is  illegal  and  void,  ' 
unless  the  contrary  is  provided. 

In  Williams  v.  Cheeney  et  aZ.,  3  Gray,  222,  it  was  held  that 
a  promissory  note  given  for  the  premium  of  insurance  to  a 
foreign  insurance  company  which  had  not  complied  Tvith 
the  statutes  of  Massachusetts  upon  that  subject  was  void  in 
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the  hands  of  the  conpipany.  In  Jone»  v.  Smithy  supra,  501, 
in  a  like  case,  it  was  said  by  the  oonrt,  Metcalf,  J. :  ''It 
was  essential  to  the  validity  of  the  contract  of  insur^-nce, 
which  was  the  consideration  of  this  note,  that  the  insurance 
company  should  previously  have  complied  with  the  provis- 
ions of  the  statutes  of  the  commonwealth."  This  ruling  was 
followed  in  Roche  v.  L<zdd  el  aL,  1  Allen,  441,  in  which,  ac- 
cording to  the  syllabus  of  the  case,  the  court.  Hoar,  J., 
held  that  '*a  note  given  for  the  premium  upon  a  policy  of 
insurance  issued  in  violation  of  St.  1856,  c.  252,  concerning 
insurance  companies,  is  invalid."  In  National  M.  F.  L  Co. 
V.  Pursel,  10  Allen,  232,  it  was  held  by  the  court,  Hoar,  J., 
that  a  contract  of  insurance  with  a  foreign  company  in  vio- 
lation of  the  following  enactment:  "Every  foreign  insur- 
ance company  be/we  doing  business  in  this  State  shall,  in 
writing,  appoint  a  citizen  thereof,  resident  therein,  a  gen- 
eral agent,  upon  whom  all  lawful  processes  against  the  com- 
pany may  be  served,"  was  void.  This  statute  is  substantially 
the  same  as  the  Oregon  act. 

In  the  R.  S,  In,  Co.  v.  Slaughter  etal,,  20  Ind.  520,  it  was 
held  that  a  contract  of  insurance  made  with  a  foreign  insur- 
ance company,  contrary  to  the  statute  of  Indiana,  was  void. 

In  Cin.  Milt.  U,  A.  Co,  v.  Rosenthal,  55  111.  90,  it  was  held 
that  a  contract  of  insurance  with  a  foreign  company  made 
in  violation  of  the  law  of  Illinois  was  void.  The  statute  in 
that  case  provided  that  it  should  not  be  lawful  for  foreign 
insurance  companies  to  do  business  in  that  State,  without 
first  procuring  a  certificate  of  authority  from  the  auditor  of 
the  State.  In  the  course  of  the  opinion,  the  court  (p.  91), 
say:  ''When  the  legislature  prohibits  an  act  or  declares  that 
it  shall  be  unlawful  to  perform  it,  every  rule  of  interpreta- 
tion must  say  that  the  legislature  intended  to  interpose  its 
power  to  prevent  the  act,  and,  as  one  of  the  means  of  its 
prevention,  that  the  courts  shall  hold  it  void.  This  is  as 
manifest  as  if  the  statute  had  declared  that  it  should  be 
void.  •  To  hold  otherwise,  would  be  to  give  the  person  or 
corporation,  or  individual,  the  same  rights  in  enforcing 
prohibited  contracts,  as  the  good  citizen  who  respects  and 
conforms  to  the  law.     To  permit  such  contracts  to  be  en- 
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forced,  if  not  offeriDg  a  premium  to  violate  a  law,  it  cer- 
tainly withdraws  a  large  portion  of  the  fear  that  deters  men 
from  defying  the  law.  To  do  so,  places  the  person  who 
violates  the  law  on  an  equal  footing  with  those  who  strictly 
observe  its  requirements.  That  this  contract  is  absolutely 
void  as  to  appellee,  we  entertain  no  doubt." 

In  this  case,  on  behalf  of  the  insurance  company,  it  was 
contended  that  as  the  act  imposed  a  penalty  upon  the  agent 
for  doing  business  contrary  to  it,  it  thereby  appeared  that 
the  legislature  did  not  intend  to  make  the  contract  void. 
After  disposing  of  this  objection,  the  court  (p.  92)  say: 
'*Had  no  penalty  been  provided,  no  one  would  have,  for  a 
moment,  hesitated  to  say  ^hat  the  note  was,  under  this  law, 
utterly  void."  In  the  Oregon  act  there  is  no  penalty,  noth- 
ing but  the  unqualified  command  or  prohibition,  which  has 
universally  been  held  to  render  invalid  all  acts  done  con- 
trary to  it. 

In  JSlna  Insurance  Co.  v.  Harvey,  11  Wis.,  395,  it  was 
held  that  no  action  could  be  maintained  by  a  foreign  insur- 
ance company  upon  a  note  given  for  a  premium  of  insurance, 
where  the  company  had  neglected  to  comply  with  the  stat- 
ute of  Wisconsin,  which  provided  that  it  should  not  be  law- 
ful for  any  such  company  to  transact  business  in  the  State 
without  first  having  filed  a  statement  of  its  affairs  and  con- 
dition with  the  Secretary  of  State.  In  the  course  of  the 
opinion  the  court  (p.  396)  say:  ''The  sole  question  therefore 
presented  in  the  case  is  as  to  the  effect  of  such  non-compli- 
ance upon  the  contract,  and  the  note  sued  on.  It  was 
claimed  for  the  plaintiff*  in  error,  that  inasmuch  as  the  stat- 
ute does  not  say  that  any  policy  issued  or  note  taken  in 
violation  of  its  provisions  should  be  void,  that  therefore 
they  should  not  be  so  held.  And  that  the  only  effect  of  the 
law  would  be  to  render  the  agent  liable  to  prosecution  for 
violating  it  or  to  an  action  for  damages.  But  we  do  not  see 
how  this  position  can  be  sustained  in  view  of  the  well- 
established  rule  of  law  that  a  contract  made  in  violation  of 
a  statute  is  void,  and  that  courts  will  never  lend  aid  to  its 
enforcement." 

Upon  these  authorities,  as  well  as  upon  the  plain  reas6n 
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of  the  matter,  'I  think  there  can  be  no  doubt  but  that  the 
Oregon  act  prohibited  the  making  of  the  contract  by  the 
bank,  which  is  here  sought  to  be  enforced,  and  therefore, 
as  against  it,  it  is  illegal — unlawful — against  law — and  void. 
Is  the  assignee  estopped  to  show  the  invalidity  of  this  con- 
tract because  the  bankrupts  were  parties  to  the  transaction? 
I  do  not  think  the  authorities  cited  by  counsel  for  the  bank 
upon  this  question  are  in  point.  They  are  the  Methodist  E, 
V,  C,  V.  Picket^  19  N.  T.  484,  and  Palmer  v.  Lawrence,  3 
Sandf.,  170.  In  the  latter  case  the  court  say:  "that  a  de- 
fendant who  has  contracted  with  a  corporation  de  facto,  is 
never  permitted  to  allege  any  defect  in  its  organization,  as 
affecting  its  capacity  to  contract  or  sue;  but  that  all  such 
objections,  if  valid,  are  only  available  on  behalf  of  the  sov- 
ereign power  of  the  State."  In  the  former  one  the  rule  is 
stated  thus:  "The  rule  established  by  law  as  well  as  reason 
is,  that  parties  recognizing  the  existence  of  corporations  by 
dealing  with  them,  have  no  right  to  object  to  any  irregular- 
ity in  their  organization  or  any  subsequent  abuse  of  their 
powers,  not  connected  with  such  dealing.  As  long  as  these 
are  overlooked  or  tolerated  by  the  State,  it  is  not  for  indi- 
viduals to  call  them  in  question." 

In  this  case  it  is  admitted  that  thelDank  is  a  corporation, 
but  a  foreign  one.  No  defect  or  irregularity  in  its  organiz- 
ation is  sought  to  be  alleged  or  any  subsequent  abuse  of  its 
powers.  But  on  the  other  hand,  it  is  alleged. and  shown: 
1.  That  as  to  this  transaction  it  was  not  a  corporation  at 
all — not  even  a  corporation  de  facto,  and  was  therefore  utterly 
without  power  to  contract  with  Comstock  &  Co.  2.  That 
if  it  was  a  corporation  existing  by  the  comity  of  nations,  in 
this  State,  it  was  by  the  State  expressly  prohibited  from 
making  this  contract  when  and  as  it  did,  and  therefore  the 
same  is  illegal  and  void. 

This  foreign  corporation  having  no  power  to  do  business 
in  this  State,  except  by  the  consent  of  the  State,  and  consent 
having  been  given  upon  a  condition  precedent,  which  was 
never  performed,  the  power  to  make  this  contract  was  never 
in  the  corporation.  So  far  as  it  was  concerned  the  act  was 
vltra  vires. 
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The  doctriDO  of  estoppel  in  pias  has  never  been  carried  so 
far  as  to  prevent  a  party  from  showing  that  a  corporation, 
even  if  it  be  one  dejure,  had  not  the  power  to  do  a  particu- 
h\r  thing,  or  that  it  was  done  in  violation  of  a  statute. 
When,  in  a  given  case,  it  appear  there  is  a  corporation  de 
facto  acting  nnder  a  law  which  gives  power  to  do  the  act  in 
question,  the  party  dealing  with  such  a  corporation  so  as  to 
recognize  its  existence,  is  therefore  estopped  from  alleging 
any  irregularities  in  its  organization  with  a  view  of  showing 
that  such  act  is  illegal.  But  where  the  objection  is  a  want 
of  power  in  the  corporation,  and  not  a  defect  in  its  organiza- 
tion, the  case  is  different.  For  instance,  a  coi*poration 
formed  under  the  laws  of  Oregon  for  the  purpose  of  navigat- 
ing the  Wallamet  river  would  have  no  power  to  engage  in 
the  manufacture  of  shoes,  and  if  it  did  so  its  acts  would  be  • 
illegal.  No  one  would  be  estopped  to  allege  the  fact  when- 
ever it  became  material.  To  do  so  would  only  be  to  deny 
its  existence  as  a  corporation  to  manufacture  shoes,  and  as 
to  this  it  would  be  neither  a  corporation  de  facto  noidejure. 
Again,  if  such  a  corporation  was  forbidden  by  statute  to 
cany  Indians  on  its  boats,  it  could  not  make  or  enforce  a 
contract  for  that  purpose,  and  no  one  would  be  estopped 
from  alleging  the  fact«in  bar  of  an  action  by  the  corporation 
for  the  passage  money. 

In  Bussell  v.  DeGmnd,  siipray  the  voyage  upon  which  the 
vessel  was  insured  being  an  illegal  one,  the  defendant, 
though  a  party  to  the  agreement,  was  permitted  to  show  its 
illegality  to  defeat  a  recovery  upon  it.  .  So  in  the  cases 
above  cited,  arising  under  the  laws  of  Massachusetts,  In- 
diana, Illinois  and  Wisconsin,  concerning  foreign  insurance 
companies  doing  business  in  those  States,  the  defendants, 
although  parties  to  the  transactions,  were  allowed  to  show 
that  they  were  contrary  to  law  and  void.  The  reason  of  the 
rule  is  apparent  and  satisfactory.  The  maintenance  of  the 
public  policy  of  a  State,  as  manifested  by  its  legislation,  is 
of  much  more  importance  than  the  real  or  purpose<}  equi- 
ties of  the  parties  to  an  illegal  transaction,  and  therefore 
they  are  not  estopped  to  show  such  illegality  for  the  pur- 
pose of  preventing  the  enforcement  of  a  contract  in  oppo- 
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sition  to  such  policy.  Otherwise  the  public  law  and  policy 
would  be  at  the  mercy  of  individual  interest  and  caprice. 

In  2  Par.  on  Oon.,  (5th  ed.,)  799,  it  is  said:  "It  must  be 
obvious,  however,  that  the  doctrine  of  estoppel  can  go  no 
further  than  to  preclude  a  party  from  denying  that  he  has 
done  that  which  he  has  power  to  do;"  and  with  like  reason 
the  converse  of  this  proposition  must  be  true — a  party  is 
not  thereby  precluded  from  denying  that  another  has  made 
a  contract  which  he  had  no  power  to  make  or  was  prohib- 
ited from  making,  although  he  may  have  been  a  party  to 
such  illegal  contract.  In  note  ta  to  the  text  of  Par.  on  Con., 
supruy  it  is  said:  'A  corporation  may  show  its  incapacity 
for  a  certain  contract  or  course  of  action.*'  ''There  cannot 
be  an  estoppel  to  show  a  violation  of  a  statute^  even  to  the 
prejudice  of  an  innocent  party."  {Steadman  v.  Duliamel^  1 
C  B.  888.)  *  *  Legal  incapacity  cannot  be  removed  by  fraud- 
ulent representation,  nor  can  there  be  an  estoppel  involved 
in  th^  act  to  which  the  incapacity  relates,  that  can  take 
away  that  incapacity."    (KeiU  v.  Colman^  39  Penn.  St.  299.) 

In  Lowell  v.  Daniels,  2  Gray,  161,  it  was  held  that  a  mar- 
ried woman  was  not  estopped  to  show  that  her  deed,  which 
upon  its  face  appeared  to  have  been  made  when  she  was 
feme  sole  was  in  fact  made  when  she  was  covet^t  and  there- 
fore void.  In  the  course  of  the  opinion,  Thomas,  J.  (p. 
169),  gays:  ''This  doctrine  of  estoppel  in  pias  would  seem 
to  be  stated  broadly  enough,  when  it  is  said  that  such  es- 
toppel is  as  effectual  as  the  deed  of  the  party.  To  say  that 
one  may,  by  acts  in  the  country,  by  admission,  by  conceal- 
ment or  by  silence,  in  effect  do  what  could  not  be  done  by 
deed,  would  be  practically  to  dispense  with  all  the  limita- 
tions the  law  has  imposed  upon  the  capacity  of  infants  or 
married  women  to  alienate  their  estates."  To  the  same 
effect,  in  the  case  of  an  infant,  ia  Broion  v.  McCune,  5 
Sandf.  224.  In  the  same  way,  to  allow  this  corporation,  by 
means  of  an  alleged  estoppel,  which  grows  out  of  the  very 
act  prohibited,  to  indirectly  do  an  act  for  which  it  had 
neither  capacity  nor  right,  would  be  practically  to  dispense 
with  the  limitation  which'  the  State  has  imposed  upon  its 
power  of  doing  business  therein.  ^ 
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On  this  occasion  I  do  not  wish  to  be  understood  as  ex- 
pressing any  opinion  upon  the  question  whether  this  con- 
tract or  transaction  is  void  as  against  the  assignee,  or 
whether,  in  this  respect,  it  conies  within  the  rule  laid  down 
by  Comyns,  and  cited  with  approbation  in  IVhite  v.  FraiMin^ 
supra,  which  allows  an  action  in  disaffirmance  of  an  illegal 
contract  for  the  purpose  of  preventing  ''the  defendant  from 
retaining  the  benefit  which  he  derived"  therefrom. 

The  objection  to  the  proof  of  debt  is  well  taken,  and  the 
motion  to  strike  out  is  denied  with  costs.  I  also  suggest 
that  this  question  ought  to  have  been  made  by  demurrer  to 
the  objection. 


Otto  Bernhard  et  al  v.  Francis  Greene  et  al. 

District  Court,  District  or  Oreoon. 
Deoeuber  12,  1874. 

1.  Torts  on  the  High  Seas,  Jurisdiction  of.— The  District  Courts  of 

the  United  States,  as  courts  of  admiralty,  have  jurisdiction  of  torts 
committed  on  the  high  seas,  without  reference  to  the  nationality  of  the 
vessel  on  which  they  are  committed,  or  tbat  of  the  parties  to  them. 

2.  When  Jurisdiction  of,  will  be  Declined.— Such  jurisdiction  will, 

in  the  discretion  of  ther  court,  be  declined  in  suits  between  foreigners, 
where  it  appears  that  justice  would  be  as  well  done  by  remitting  the 
parties  to  tlieir  home  forum. 

3.  When  not. — ^But  where  the  suit  is  between  foreigners,  who  arc  sub- 

jects of  different  governments,  and  therefore  have  no  common  home 
forum,  the  jurisdiction  will  not  be  declined. 

Before  Deadt,  District  Judge. 

The  facts  appear  in  the  opinion  of  the  Court. 

John  H.  Woodwardy  for  libellants. 

William  H.  Efflnger,  for  defendants. 

Deady,  J.  The  libellants,  Otto  Bernhard,  a  subject  of 
the  Emperor  of  Germany,  Morino  Henrico  and  Morris  Ro- 
lock,  spbjects  of  the  King  of  the  Austrias,  and  Clement  d' 
Baudillion,  a  subject  of  the  Bepublic  of  France,  bring  this 
suit  against  the  defendants,   Francis  Creene  and  David 
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Jenkins,  British  subjects,  and  master  mate  of  the  British 
ship  CUy  Gamp,  for  alleged  beatings  and  cruelty  commit-  * 
ted  by  them  upon  the  libellauts  during  the  voyage  from 
Montevideo  to  this  port.  It  is  alleged  in  the  libel  that  the 
libellauts  shipped  on  the  CUy  Camp  at  Montevideo  about 
July  29,  1874,  for  a  voyage  to  the  port  of  Portland,  Oregon, 
where  they  arrived  in  due  time,  and  where  the  said  vessel 
and  the  libellauts  and  defendants  now  are. 

The  defendants  except  to  the  libel,  and  allege  it  ought  not 
to  be  maintained  for  the  followhig  reasons:  1.  The  vessel 
'is  a  British  ship,  and  the  libellauts  are  foreigners,  and  not 
citizens  of  the  United  States  or  residents  thereof.  2.  The 
alleged  wrongs  occurred  on  the  high  seas,  and  beyond  the 
jurisdiction  of  this  court.  3.  The  libellauts,  prior  to  the 
bringing  of  this  suit,  voluntarily  left  the  vessel,  and  ''have 
refused  to  do  any  service  therein;*'  and  4.  ''Defendants  are 
not  liable  to  any  suit  or  demand  of  the  libellauts,  save  and 
except  in  the  courts  and  tribunals  of  Great  Britain.'* 

At  the  same  time  the  vice-consul  of  Her  Britannic 
Majesty,  at  the  port  of  Portland,  filed  a  protest  against  the 
jurisdiction  of  this  court  for  substantially  the  following  rea- 
sons: 1.  The  vessel  is  a  British  ship,  and  the  defendants  are 
British  subjects,  and  the  alleged  wrongs  having  occurred 
on  the  high  seas  and  "beyond  the  local  jurisdiction  of  the 
courts  of  admiralty  of  the  United  States,"  ought  of  right  to 
be  tried  in  the  courts  of  Her  Britannic  Majesty."  2.  The 
detention  of  the  defendants  may  result  in  the  detention  of 
the  vessel  and  serious  injury  to  her  owners,  who  are  British 
subjects.  3.  The  vice-counsel  has,  "at  the  instance  and 
upon  the  information  and  examination  of  libellauts  and 
others  of  the  crew  of  said  vessel,"  entered  upon  the  examina- 
tion of  this  matter,  and  "has  initiated  and  set  on  foot 
already,  steps  to  convene  a  consular  court  of  inquiry  into 
the  various  matters  and  things  in  said  libel  alleged ;"  and 
that  the  trial  of  this  cause  in  this  court  "might,  and  would 
call  in  question  the  official  actions  of  a  British  consular 
court  in  regard  to  British  subjects,  and  that  such  court,  for 
any  such  official  actions,  is  alone  responsible  to  its  own 
government." 


232  Bernhard  v.  Greene.  [Dist.  Ct. 

Opinion  of  the  Court — Deady.  J.  [December, 


*  The  libellants  answer  the  protest  of  the  vice-consul,  de- 
nying his  right  to  interfere  in  their  behalf;  that  thej  desired 
to  submit  the  matter  in  controversy  to  any  consular  court; 
that  any  such  court  had  been  convened  or  taken  any  action 
in  the  premises,  or  was  competent  to  give  the  relief  sought; 
and  as  to  the  rest  of  the  allegations  in  the  protest  they  aver 
a  want  of  knowledge  in  the  premises,  but  supposing  them 
to  be  true,  say  they  are  immaterial,  and  constitute  no  de- 
fense to  this  suit. 

The  case  was  heard  on  the  exceptions  and  protest.  The 
former  are  in  the  nature  of  special  demurrers  and  set  up  no 
new  fact.  The  additional  facts  set  up  in  tlie  protest,  so  far 
as  they  are  denied  or  qualified  by  the  answer  thereto,  are 
not  before  the  court.  The  exceptions  and  protest  occupy 
substantially  the  same  ground,  and  the  questions  arising 
upon  them  will  be  considered  together. 

Two  questions  arise  in  the  case  and  were  argued  by  coun- 
sel: 1.  Has  this  court  jurisdiction  of  a  tort  committed  upon 
the  high  seas?  2.  Is  this  a  case  for  the  exercise  of  such 
jurisdiction,  notwithstanding  the  protest  of  Her  Britannic 
Majesty's  vice-consul  ? 

The  jurisdiction  of  Uiis  court  in  cases  arising  ex  deliciOy 
depends  upon  locality — the  place  where  the  cause  of  action 
arises.  Its  jurisdiction  in  this  respect  extends  to  the  high 
seas,  without  reference  to  the  nationality  of  the  vessel  on 
board  of  which  the  tort  may  have  been  committed  or  that 
of  the  parties  to  it. 

.The  Constitution  provides.  Art.  8,  Sec.  2,  that  "the  ju- 
dicial power  shall  extend  *  *  *  to  all  oases  of  admiralty 
and  maritime  jurisdiction;"  and  section  9  of  the  judiciary  act 
(1  Stat.  76),  provided  that  "The  district  courts  *  *  * 
shall  also  have  exclusive  original  cognizance  of  all  civil 
cases  of  admiralty  and  maritime  jurisdiction  *  *  * 
within  their  respective  districts,  as  well  as  upon  the  high 


seas." 


"  'Cases  of  maritime  jurisdiction*  must  include  all  mari- 
time contracts,  torts  and  injuries,  which  are  in  the  under- 
standing of  the  common  law  as  well  as  the  admiralty,  ^cauace 
civUes  ei  marilimce.'"    {De  Lovio  v.  Boil  et  aZ.,  2  Gal.  471.) 
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^'Admiralty  jurisdiction  in  cases  of  tort  depeuds  entirely 
upon  locality.  *  *  *  That  torts  committed  upon  the 
high  seas  are  within  the  jurisdiction  of  admiralty  is  certain.'' 
(2  Par.  on  S.  &  A.,  247.) 

In  cases  of  tort,  jurisdiction  **is  exclusively  dependent 
upon  the  locality  of  the  act."  Maritime  torts  are  such  as 
are  committed  on  the  high  seas."  (Thomas  v.  Lane,  2 
Sum.  9.) 

"Cases  of  tort  on  the  high  seas  super  altum  mare,  have 
always  been  held,  even  in  England,  to  be  within  the  juris- 
diction of  the  admiralty."  (Ben.  Ad.,  sec.  308.)  "Gases 
of  assault  and  battery,  imprisonment,  or  other  personal 
injury  or  ill  usage,  arising  between  master  or  officers  on  the 
one  hand,  and  seamen  or  passengers  on  the  other,  are  clearly 
within  the  admiralty  and  maritime  jurisdiction."  (Id.  sec. 
309.) 

•In  general,  an  action  in  personam  for  an  injury  to  person 
or  personal  property  is  transitory,  aild  may  be  maintained 
in  the  courts  of  any  country  where  the  parties  may  happen 
to  be,  unless  the  law  of  such  country  otherwise  provides. 
There  is  nothing  in  the  fact  that  the  wrong  was  committed 
without  the  territorial  limits  of  the  sovereignty  to  which  the 
court  belongs,  or  in  the  alienage  of  the  parties,  which,  of 
itself,  prevents  the  court  from  taking  jurisdiction. 

Congress  has  given  this  court  jurisdiction  of  "all  cases 
of  admiralty  and  maritime  jurisdiction,"  whether  arising 
within  the  territorial  limits  of  this  district  or  "upon  the 
high  seas."  That  includes  this  case.  It  is  a  cause  civil 
and  maritime,  and  arose  "upon  the  high  seas."  There  is 
no  intimation  in  the  act  granting  the  jurisdiction  that  the 
parties  to  the  case  must  be  American  citizens.  Neither  is 
any  such  limitation  of  the  jurisdiction  suggested  by  any  of 
authorities  cited. 

The  case  of  V.  S.  v.  Kessler,  1  Bald.  15,  cited  by  coun- 
sel for  defendant  upon  this  question  is  not  in  point.  That 
was  an  indictment  for  robbery  and  piracy  upon  the  high 
seas  committed  on  board  a  foreign  vessel.  The  court  held, 
that  under  the  act  of  Congress  defining  and  providing  for 
the  punishment  of  such  offenses,   it  had  not  jurisdiction 
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when  tbe  offense  was  commitfced  on  board  a  foreign  vessel. 
Now  the  judiciary  act  (supra)  does  not  confer  jurisdiction 
upon  the  district  courts  of  all  crimes  committed  upon  the 
high  seas,*as  in  the  case  of  causes  civil  and  maritime,  but 
only  of  such  as  shall  be  cognizable  under  the  authority  of 
the  United  States;  or  in  other  words,  of  only  such  crimes  as 
Congress  shall  define  and  provide  for  the  punishment  of. 

There  is  no  doubt  of  the  jurisdiction  of  the  court.  Is 
there  anything  in  the  circumstances  of  the  case  which  should 
induce  th^  court  to  decline  the  jurisdiction.  In  Par.  on  S. 
&  A.,  226,  the  rule  is  stated  as  follows:  ''In  this  country 
it  seems  to  be  settled,  after  some  controversy,  that  our  ad- 
miralty courts  have  full  jurisdiction  over  suits  between  for- 
eigners, if  the  subject-matter  of  the  controversy  is  of  a  mar- 
itime nature.  It  is,  however,  a  q^iestion  of  discretion  in 
every  case,  and  the  court  will  not  take  cognizance  of  the 
cause,  if  justice  would  be  as  well  done  by  remitting  the 
parties  to  their  home  forum. 

In  The  Steamship  Bu^sia,  3  Ben.  471,  the  court  took  ju- 
risdiction of  a  libel  for  collision  in  the  harbor  of  New  York, 
between  an  Austrian  and  a  British  ship.  In  the  course  of 
the  opinion,  Blachford,  J.,  (p.  476)  said,  "the  principle 
upon  which  the  court  of  admiralty  proceeds  in  determining, 
in  any  case,  whether  to  exercise  such  jurisdiction  or  not,  is 
to  inquire  whether  the  rights  of  the  parties  will  best  be  pro- 
moted by  retaining  and  disposing  of  the  case,  or  by  remit- 
ting it  to  a  foreign  tribunal.*'  (194  Shawls,  1  Abb.  Ad.  B. 
317,  323  to  326.)  I  am  not  aware  that  jurisdiction  in  case 
of  collision,  has  ever  been  declined  by  any  court  of  ad- 
miralty, either  in  the  United  States  or  Great  Britain,  be- 
cause the  two  colliding  vessels  were  the  property  of  foreign 
subjects*" 

In  The  Jupiter,  1  Ben.  536,  the  court  took  jurisdiction  of 
a  libel  for  collision  upon  the  high  seas  between  two  foreign 
vessels,  whose  owners  were  subjects  of  foreign  governments 
and  residents  of  foreign  countries. 

Admitting  for  the  present,  the  proposition  of  counsel  for 
defendants,  that  the  libellants  must  be  regarded  as  British 
subjects  because  they  shipped  as  seamen  on  a  British  ves- 
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sely  ivbat  is  there  in  tlie  circnmstalices  of  this  case,  which 
requires  the  court  to  decline  the  jurisdiction?  The  libel- 
lants  have  performed  their  contract  with  the  ship  and  been 
discharged  from  it.  The  voyage  so  far  as  they  are  con- 
cerned, is  at  an  end.  It  neither  began  nor  ended  in  a  British 
port. 

On  the  voyage,  the  defendants  were  guilty  as  alleged,  of 
gross  personal  wrongs  to  the  libellants.  To  decline  the  ju- 
risdiction and  require  the  libellants  to  follow  the  defendants 
to  a  British  port,  would  be  a  mockery,  of  justice.  The  voy- 
age of  the  libellants  terminated  at  this  port  by  the  contract 
of  the  parties.  Where  the  voyage  is  broken  up  or  at  an  eud, 
a  court  of  admiralty  never  declines  to  exercise  jurisdiction 
in  a  suit  by  the  seamen  for  wages  earned  or  wrongs  suffered 
during  the  same. 

But  these  libellants  are  not  British  subjects  in  fact,  nor 
is  there  any  reason  or  rule  of  law  which  requires  this  court 
to  80  regard  them  in  this  suit.  In  The  Two  Friends,  1  Bob. 
271,  which  was  a  suit  against  an  American  ship  and  cargo 
for  salvage.  Sir  William  Scott  denied  that  British  subjects 
who  had  shipped  on  this  vessel  in  an  American  port  for  the 
voyage  to  England,  were  to  be  regarded  as  4^^^^^^!^  s^^* 
men. 

As  to  the  protest  of  the  vice-consul,  I  do  not  find  in  it 
any  sufficient  reason  for  declining  the  jurisdiction.  He  is 
not  the  representative  of  the  libellants,  nor  authorized  to 
speak  for  their  governments,  because  they  are  not  British 
subjects.  Practically  they  are  residents  of  and  domiciled 
in  this  country.  They  came  here  from  the  Argentine  Re- 
public on  a  voyage  which,  as  to  them,  terminated  here.  The 
parties  cannot  bo  remitted  to  a  home  forum,  for  being  sub- 
jects of  different  governments  there  is  no  such  tribunal. 
The  forum  which  is  common  to  them  both  by  the  jus  gerUium 
is  any  court  of  admiralty  within  the  reach  of  whose  process 
they  may  both  be  found.     Such  is  this  court. 

Neither  is  the  probable  detention  of  the  vessel  any  reason 
why  this  court  should  decline  to  do  justice  to  these  suitord. 
If  the  owners  have  committed  their  vessel  to  the  care  of  a 
master  and  mate  who  are  detained  in  foreign  ports  to  an- 
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swer  for  injuries  done  to  third  persons,  it  is  their  misfortune 
— it  may  be  their  fault — certainly  it  is  no  fault  of  these  li- 
bellants,  and  they  ought  not  to  suffer  for  it  or  be  delayed 
or  hindered  on  account  of  it,  in  seeking  redress  for  their 
alleged  wrongs. 

The  Court  which  the  consul  is  about  to  organize,  to  in- 
quire into  these  matters,  has  not  yet  been  organized,  and  if 
it  was  a  case  of  concurrent  jurisdiction,  the  jurisdiction  of 
this  court  having  first  attached  would  be  thenceforth  exclu- 
sive. But  this  consular  court,  or  rather  "naval  court,"  as 
it  is  called  in  the  regulations,  has  no  jurisdiction  over  this 
claim  of  the  libellants  or  power  to  give  them  relief.  It  is  a 
court  or  board  of  inquiry,  convened  for  the  pui-pose  of  as- 
certaining whether  certain  crimes  against  British  law  has 
been  committed  on  the  vessel,  and  if  so,  send  the  accused 
parties,  with  the  witnesses,  home  for  trial.  Suppose  this 
naval  court  find  that  the  defendants  were  guilty  of  an  ag- 
gravated assault  or  assaults  upon  the  libellants,  and  is  able 
to  send  them  home  for  trial,  how  does  that  affect  the  claim 
of  the  libellants?  The  defendants  may  be  required  to  an- 
swer both  civUiier  and  ci^minalUer  for  acts  injurious  to 
others.  In  the  one  case,  the  proceeding  is  a  civil  suit  by  the 
party  injured  for  damages  for  the  injury.  In  the  other,  it  is 
a  prosecution  by  the  public  to  punish  the  party  for  the  com- 
mission of  an  offense  against  society.  The  trial  of  this  suit 
in  this  court  in  no  way  "calls  in  question  the  official  ac- 
tion" of  such  naval  court,  even  if  it  had  already  taken  ac- 
tion in  the  premises.  For  the  purpose  of  which  it  will  in- 
quire into  the  conduct  of  the  defendants  towards  these  li- 
bellants, this  court  has  no  right  to  take  cognizance  of  the 
matter.  On  the  other  hand,  concerning  the  redress  sought 
to  be  obtained  by  this  suit  against  the  defendants  on  ac- 
count of  such  conduct,  that  tribunal  has  neither  duty  nor 
authority. 

In  Patch  V.  Marslmll,  1  Curtis,  462,  the  court  took  juris- 
diction of  a  libel  for  a  tort  by  a  seaman  against  the  master 
ot  a  British  vessel,  notwithstanding  the  protest  of  the 
British  consul:  "That  an  investigation  of  some  of  the 
alleged  causes  of  damages  must  call  in  question  official  acts 
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and  conduct  of  a  British  functionary  in  regard  to  British 
subjects,  for  "which  he  is  responsible  only  to  bis  own  gov* 
emment.''  In  passing  upon  this  point,  the  court,  Curtis, 
J.  (p.  455),  says:  ''It  is  true  this  court  should  not  call  in 
question  a  British  consul  for  his  official  acts  respecting  the 
crew  of  a  British  vessel  in  a  foreign  port.  *  *  *  But 
it  does  not  follow  that  the  conduct  of  the  master  of  such  a 
vessel,  in  procuring  the  official  intervention  of  the  consul, 
upon  false  allegations,  to  the  injury  of  an  Americah  citizen, 
by  imprisonment  in  a  foreign  jail,  is  not  to  be  here  investi* 
gated." 

Upon  the  whole,  I  think  this  is  a  very  clear  case  in  favor 
of  exercising  the  jurisdiction.  In  the  language  of  Paich  v. 
MarsIiaUy  aiipra,  ''to  require  these  libellants  to  follow  these 
defendants  over  the  world,  until  they  can  find  them  in  a 
British  port  would  practically  deprive  them  of  all  remedy 
I  do  not  think  any  considerations  of  public  convenience,  or 
the  comity  extended  by  the  courts  of  admiralty  of  one 
country  to  those  of  another,  have  any  applicability  to  such 
a  case. " 

The  protest  and  exceptions  are  overruled. 


The  United  States  v.  J.  B.  Harker. 

District  Coubt,  District  of  Oregon. 

December  16,  1874. 

* 

1.  Expense  of  Making  Arrest  in  Criminal  Cases.— By  paragraph 
18  of  section  829  of  the  R.  S.,  the  marshal  is  entitled  to  charge  as  part 
of  the  expense  of  serving  a  writ  in  a  criminal  case,  a  per  diem  paid  his 
deputy,  not  to  exceed  two  dollars  per  day. 

Before  Deady,  District  Judge. 

Appeal  from  the  taxation  of  costs  by  the  clerk. 

Rufua  Slalloi-y,  United  States  Attorney. 
Addison  C.  Gibbs,  for  the  defendant. 
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Deady,  J.  On  November  25,  1874,  the  defendant  was 
convicted  by  the  judgment  of  this  court,  upon  the  plea  of 
guilty,  of  being  engaged  in  the  business  of  a  dealer  of 
manufactured  tobacco,  without  having  paid  the  special  tax 
therefor,  as  required  by  law,  and  sentenced  to  pay  a  fine, 
and  the  costs  of  the  action  to  be  taxed. 

The  clerk  taxed  the  costs  of  the  United  States  at  $55.70, 
from  which  taxation  the  defendant  appeals  to  the  court,  and 
asks  that  the  item  of  eight  dollars  allowed  the  marshal  for 
per  diem  paid  deputy  W.  F.  Williams,  for  two  days  em- 
ployed in  arresting  the  defendant,  in  addition  to  his  actual 
expenses  for  travel  and  fee  for  service  of  the  warrant,  be 
disallowed. 

Paragi-aph  18  of  section  829  of  the  R.  S.  provides  that 
the  marshal  shall  be  entitled,  '*For*  expense  while  employed 
in  endeavoring  to  arrest,  under  process,  any  person  charged 
with  or  convicted  of  a  crime,  the  sum  actually  expended, 
not  to  exceed  two  dollars  per  day,  in  addition  to  his  com- 
pensation for  semce  and  travel." 

The  compensation  for  serving  the  process  or  warrant  in 
this  case — that  is,  taking  the  defendant  into  custody  upon 
it  after  he  was  found  or  reached,  is  fixed  by  the  first  para- 
graph of  this*  section  at  two  dollars.  The  expenses  incurred 
in  traveling  from  the  place  where  the  writ  issues  to  the 
place  where  the  defendant  is  arrested,  is  provided  for  in  the 
last  paragraph  of  this  section;  which  directs  that  the  mar- 
shal may,  at  his  election,  receive  mileage  for  such  travel  or 
his  ** actual  traveling  expenses." 

But  compensation  for  the  tirne  employed  in  traveling  to 
make  an  arrest,  is  a  different  matter  and  a  very  important 
one  to  the  marshal.  It  may  take  a  week's  travel  to  make 
an  arrest  in  this  district.  No  person  can  be  found  to 
undergo  this  labor  and  loss  of  time,,  to  make  an  arrest,  for 
his  mere  actual  traveling  expenses  and  the  fee  for  serving^ 
the  writ  in  case  an  arrest  is  made.  The  time  employed  in 
making  an  arrest  is  also  to  be  paid  for  at  not  exceeding  two 
dollars  per  day,  taking  into  consideration  the  value  and 
responsibility  of  the  duty  to  be  performed.  This  expense  is 
specially  provided  for  in  paragraph  18,  atipra,  which  enacts 
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that  the  marshal  shall  receive  on  that  account  a  sum  not  ex- 
ceeding two  dollars  per  day.  The  traveling  expenses  and 
the  fee  for  making  the  service  are  prescribed  in  the  last 
paragraph  of  the  section;  and  it  is  stated  in  paragraph  18 
that  the  expense  therein  provided  for  is  "in  addition"  to 
these.  The  only  or  most  manifest  expense  to  which  this 
paragraph  can  refer,  is  the  expense  incurred  in  employing 
a  deputy  at  a  reasonable  per  diem,  in  addition  to  his  travel- 
ing expenses  and  fee  for  service,  to  make  the  arrest. 

The  marshal  cannot  make  all  or  but  few  arrests  in  person,  * 
and  therefore  must  employ  a  deputy  to  perform  the  service. 
This  he  cannot  be  expected  to  do  unless  he  pays* the  deputy 
for  the  time  actually  employed.  This  per  diem  or  compen- 
sation of  the  deputy  is  a  necessary  expense  of  serving  the 
warrant.  It  is  therefore  incurred  by  the  marshal  in  making 
or  endeavoring  to  make  an  arrest,  and  is  provided  for  in 
paragraph  18,  supra. 

Section  837,  B.  S.,  having  provided  that  the  marshal  of 
this  district  shall  receive  double  fees,  the  maximum  sum 
allowed  for  this  expense  in  this  district  is  four  dollars  per 
day.  I  do  not  think,  as  a  rule,  that  this  is  an  unreasonable 
allowance  per  day  for  the  services  of  a  proper  person  while 
employed  in  traveling  over  the  country  by  any  and  all  modes 
and  in  all  seasons,  upon  the  responsible  and,  sometimes, 
hazardous  duty  of  making  arrests  in  criminal  cases. 

The  motion  is  denied,  and  the  taxation  of  the  clerk 
affirmed. 
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In  re   California  Pacific   Railroad   Company, 

an  alleged  bankrupt. 

DisTBicT  Court,  Pistrict  of  California. 
Degembbr  18,  1874. 

1.  Bankrupt   Act   applicable  to    Railroad    Companies.  —  Held: 
1.  That  the  question  of  the  constitutionality  of  the  provisions  of  the 
Bankrupt  Act  which  apply  to  persons  other  than  merchants  and  traders 
is  not  lunger  open  to  discussion.    2.  That  it  has  never  been  decided 
that  a  "  law  on  the  subject  of  bankruptcy,"  within  the  meaning  of  the 
Constitution,  must  provide  for  the  discharge  of  all  persons  subject  to 
its  provisfons.     3.  That  railroad  corporations  are  comprehended  within 
the  words  "moneyed  business  or  commercial  corporations."    4.  That 
the  court  has  authority  to  inquire  into  the  value  of  securities  held  by 
creditors  of  the  alleged  bankrupt,  in  order  to  ascertain  whether  the 
debts  due  the  petitioning  creditors  are  of  the  amount  required  by 
the  act  as  amended — and  that  a  secured  creditor  has  a  provable  debt 
within  the  meaning  of  the  act.  .  5.    That  the  act  declares  that  the 
word   **persou"  shall  include  corporations,   and  service  is  therefore 
to  be  made   personally  on  a  corporation   by  delivering  a  copy  of 
the  petition  and  order  to  show  cause  to  its  head  or  principal  officers, 
and  the   "usual  place  of  alK>de"  must  be  construed  to  mean  the 
principal  place  of  business  where    alone  it  can  be  said  to  reside. 
6.  That  there  is  no  provision  of  law,  authority,  or  precedent,  which  re- 
quires that  the  authority  under  which  an  agent  of  the  petitioning  cred- 
itor's acta  should  be  set  forth;  that  the  amended  act  provides  that  there 
need  only  be  five  signers,  and  allows  both  the  signing  and  the  verifica- 
tion to  be  done  by  an  agent,  when  the  first  five  signers,  or  any  of  them, 
are  absent.     7.  That  by  the  sworn  statements  of  the  agent,  as  con- 
tained in  the  two  petitions,  it  appears  that  one-third  of  the  creditors 
have  not  united  in  the  petition  for  an  adjudication.    The  court  is  at 
li>>erty  to  examine  the  petition  for  an  injunction,  inasmuch  as  it  might 
have  been  incorporated  in  the  petition  for  an  adjudication,  and  come 
to  a  conclusion  on  the  facts  therein  stated,  even  though  the  petition  for 
adjudication  contains  an  explicit  and  positive  averment  that  the  debts 
due  the  petitioners  amount  to  at  least  one-third  of   all   the   debts 
provable  against  the  debtor.     A  debtor  ought  not  to  be  compelled  to 
file  a  full  list  of  his  creditors,  when  it  appears  from  the  sworn  state- 
ments of  the  petitioning  creditors  that  the  requisite  amount  and  num- 
ber have  not  petitioned.     Petitioning  creditors  allowed  ten  days  further 
time,  in  which  to  obtain  the  consent  of  others  to  join  in  the  petition. 

Before  Hoffman,  District  Judge, 
H.  H,  Hcdght  cfc  George  Cadwaladery  for  petitioner. 
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S.  W.  Sanderson^  Robert  Bobinson,  Samuel  M,  IVilson, 
John  B.  Fellon,  McAllisters  dk  Bergin,  for  respondent. 

Hoffman,  J.  A  petition  having  been  filed  praying  that 
thie  above  corporation  be  adjudged  a  banSnipt,  it  appeared 
specially  and  under  protest,  and  through  its  counsel  moved 
that  the  proceeding  be  dismissed  on  various  grounds  par- 
ticularly set  forth  in  the  exceptions  on  file. 

The  cause  has  been  argued  at  very  great  length,  and  with 
a  zeal  and  ingenuity  proportioned  to  the  magnitude  of  the 
interests  and  the  importance  of  the  questions  involved  in 
its  determination. 

First.  It  is  objected  that  the  bankrupt  act  is  unconstitu- 
tional, in  so  far  as  it  attempts  to  subject  to  its  operation 
any  persons  other  than  ''merchants  and  traders.'*  That  at 
the  time  of  the  adoption  of  the  Constitution  the  bankruptcy 
acts  of  Great  Britain  only  embraced  this  class  of  persons, 
and  that  the  grant  in  the  Constitution  must  be  construed  as 
limiting  this  power  of  Congress  to  those  persons  only  who 
were  considered  by  the  framers  of  the  instrument  capable 
of  becoming  or  being  adjudged  "bankrupt." 

But  this  question  is  no  longer  open  to  discussion.  Mr. 
J.  Story  says  (Com.  on  Constitution,  see:  1113):  "In  the 
English  system  the  bankrupt  laws  are  limited  to  persons 
who  are  traders  or  connected  with  matters  of  trade  or  com- 
merce; but  this  is  a  mere  matter  of  policy  and  by  no  means 
enters  into  the  nature  of  such  laws." 

The  only  case  in  which  jihe  restricted  view  of  the  consti- 
tutional grant  was  adopted  {In  re  Klein,  2  N.  Y.  Leg.  P., 
p.  184),  was  overruled  by  the  Circuit  Court,  Mr.  J.  Catron 
presiding.  In  his  opinion,  that  eminent  judge  observes: 
"But  other  and  controlling  considerations  enter  into  the 
construction  of  the  power.  It  is  general  and  unlimited;  it 
gives  the  unrestricted  authority  to  Congress  over  the  entire 
subject,  as 'the  Parliament  of  Great  Britain  had  it,  and  as 
the  sovereign  states  of  this  Union  had  it  when  the  Consti^^ 
tution  was  adopted. '*  *  «  *  «  « 

"In  considering  the  question  before  me,  I  have  not  pre-^ 

tended  to  give  a  definition,   but  purposely  avoided  any 
Id 
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attempt  to  define  the  mere  word  'bankruptcy.'  It  is  em- 
ployed iu  the  Constitution  in  the  plural,  and  as  part  of  an 
expression — 'the  subject  of  bankruptcies.'  The  ideas  at- 
tached to  the  word  in  this  connection  are  numerous  and 
complicated.  They  form  a  subject  of  extensive  and  com- 
plicated legislation — of  this  subject  Congress  has  general 
jurisdiction,  and  the  true  inquiry  is,  to  what  limits  is  that 
jurisdiction  restricted?  I  hold  it  extends  to  all  cases 
where  the  law  causes  to  be  distributed  the  property  of  the 
debtor  among  his  creditors.  This  is  its  least  limit.  Its 
greatest  is  the  discharge  of  the  debtor  from  his  contracts, 
and  all  intermediate  legislation  affecting  substance  and 
form',  but  tending  to  further  the  great  end  of  the  subject — 
distribution  and  discharge — are  in  the  competency  and  dis- 
cretion of  Congress.  With  the  policy  of  a  law  letting  in 
all  classes,  others  as  well  as  tracers,  and  permitting  the 
bankrupt  to  come  in  voluntarily  and  be  discharged  without 
the  consent  of  his  creditors,  the  courts  have  no  concern." 
(1  How.  278.) 

The  principles  thus  clearly  enunciated  have,  so  far  as  I 
am  aware,  been  uniformly  and  universally  followed  by  the 
courts,  and  they  have  recently  been  distinctly  adopted  and 
reaffirmed  in  cases  which  have  arisen  under  the  existing 
Bankrupt  Act.  {In  re  Silverman,  4  N.  B.  B.  522,  per  Mr.  J. 
Deady;  in  re  Beiman  et  aZ.,  11  N.  B.  B.  21,  per  Mr.  J. 
Blatchford.)  The  point  must  therefore  be  regarded  as  set- 
tled.    The  exception  is  overruled. 

Second.  It  is  objected  that  the  act  is  unconstitutional  so 
far  as  it  applies  to  corporations,  inasmuch  as  it  denies  to 
them  the  right  to  obtain  a  discharge  in  any  case. 

It  is  contended  that  it  is  of  the  essence  of  a  bankruptcy 
law  to  provide  a  discharge  for  all  persons  brought  within 
its  scope,  unless  that  right  has  been  forfeited  by  the  mis- 
conduct of  the  bankrupt;  that  Congi*ess  cannot  make  a  law 
a  "bankruptcy  law"  by  merely  designating  it  as  such,  nor, 
under  color  of  passing  such  a  law,  assume  the  power  to 
provide  for  the  collection  of  debts  and  to  regulate  the  rela- 
tions of  debtor  and  creditor  throughout  the  United  States; 
and  that,  inasmuch  as  this  act  prohibits  the  discharge  of 
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corporations  in  any  case,  it  is  not  as  to  them  a  bankrupt 
law»  and  is,  therefore,  unconstitutional. 

The  answer  to  this  objection  is,  that  it  unwarrantably 
assumes  the  fundamental  proposition  on  which  it  rests.  I 
can  nowhere  find  it  decided  or  maintained  that  a  law  to  be 
*'a  law  on  the  subject  of  bankruptcy,"  within  the  meaning 
of  the  Constitution,  must  provide  for  the  discharge  of  all 
persons  subject  to  its  provisions. 

The  constitutionality  of  the  act  of  1841  was  doubted,  and 
even  denied,  so  far  as  it  sought  to  discharge  a  debtor 
and  his  future  acquisitions  from  debts  before  its  passage, 
without  the  assent  of  a  majority  of  his  creditors;  but  I  am 
not  aware  that  it  was  contended  that  it  must  provide  for  his 
discharge,  or  else  it  would  cease  to  be  ''a  law  on  the  sub- 
ject of  bankruptcy." 

By  the  bankruptcy  law  of  1841,  every  debtor  could  be 
discharged  without  payment  in  whole  or  in  part,  and  with- 
out the  assent  of  his  creditors.  With  respect  to  this  feat- 
ure of  the  law,  Chancellor  Kent  observes:  ''The  provision 
in  the  Bankrupt^Act  which  rendered  it  a  general  insolvent 
act,  and  was  the  one  almost  exclusively  in  operation,  gave 
occasion  to  serious  doubts  whether  it  was  within  the  true 
construction  and  purview  of  the  Constitution,  and  it  was 
that  branch  of  the  statute  that  brought  this  system,  and  I 
think  justly,  into  general  discredit  and  condemnation,  and 
led  to  the  repeal  of  the  law."  (2d  Kent's  Comm.  391.)    ^ 

The  constitutionality  of  the  law  was  fully  upheld  (5th 
Hubb's  N.  G.  E.  317-27);  but  the  question  raised  was,  as 
we  have  seen,  not  whetiier  a  bankruptcy  law  must  contain 
a  provision  for  the  discharge  of  the  debtor,  but  whether  it 
could,  constitutionally,  contain  such  a  provision  except  in 
respect  to  merchants  and  traders  adjudged  to  be  bankrupts 
in  an  involuntary  proceeding. 

The  Bankrupt  Act,  even  if  all  provisions  for  the  granting 
of  discharges  were  stricken  out,  would  still  retain  the  most 
important  features  of  a  bankruptcy  law,  viz. :  Those  which 
act  upon  the  debtor  in  invitum.  Those  provisions  are 
founded  on  what  the  author  of  the  bill  declared  to  be 
''the  first  principles  of  all  such  systems  of  laws,"  viz.: 
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''  That  when  insolTency  beyond  all  reasonable  chance  of 
recovery  occurs^  the  administration  of  the  baiikrupt's  effects 
belongs  to  his  creditors'and  not  to  himself." 

They  are  also  intended  for  the  protection  of  the  creditor 
against  the  fraudulent  practices  and  the  reckless  conduct  of 
his  debtors.  They  are  designed  to  prevent  preferences  on 
the  eve  of  failure — the  secretion  or  abstraction  of  the  prop- 
erty for  the  benefit  of  the  debtor's  friends  or  relatives,  to 
provide  that  there  shall  be  no  transfers  which  cannot  be 
inquired  into,  no  settlements  by  an  insolvent  upon  his  wife 
or  children  wh^ch  cannot  be  reached  and  declared  void 
through  the  courts  of  bankruptcy. 

To  effect  these  objects  the  act  provides  that  when  a  debtor 
(who  need  not  necessarily  be  an  insolvent)  has  committed 
any  of  the  acts  of  bankruptcy  defined  in  the  act,  he  may  be 
proceeded  against  in  a  summary  manner.  He  may  be  de- 
prived of  the  possession  and  control  of  all  his  property  lia- 
ble for  his  debts,  and  the  title  thereto  vested  in  an  assignee 
to  be  selected  by  bis  creditors,  such  title  to  relate  back  to 
the  date  of  the  commencement  of  the  proceedings,  and  to 
include  all  property  of  the  debtor,  wherever  situated  in  any 
State  of  the  Union.  Only  national  legislation  could  at- 
tribute such  an  operation  to  the  assignment.  It  appears  to 
me  that  these  peculiar  and  characteristic  provisions  would 
be  alone  sufficient  to  impart  to  the  law  the  quality  of  a 
*'  law  on  the  subject  of  bankruptcy,"  and  that  it  would 
remain  such,  though  discharges  should  in  all  cases  be  with- 
held. 

But,  waiving  this  consideration  and  assuming  for  the 
sake  of  argument,  that  a  law  which  failed  to  provide  for  the 
discharge  of  debtors,  in  any  case,  would  not  be  ^'a  law  on 
the  subject  of  bankruptcies,"  it  does  not  foUow  that  to  be  a 
law  of  that  description  it  must  provide  for  discharges  in  all 
cases  where  the  right  has  not  been  forfeited  by  misconduct. 

Before  the  adoption  of  the  recent  amendments  the  bank- 
rupt was  denied  his  discharge  except  with  the  assent  of  a 
majority  in  number  and  value  of  his  creditors,  or  in  cases 
where  his  assets  were  sufficient  to  satisfy  fifty  per  cent,  of 
his  debts. 
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By  the  amended  act  of  1874,  the  assent  of  one  third  of 
his  creditors  or  the  payment  of  one  third  of  his  debts  is 
sufficient. 

On  a  second  application,  a  bankrupt  who  has  already  ob- 
tained a  discharge  must  obtain  the  assent  of  three  fourths 
in  value  of  his  creditors,  or  his  assets  must  be  sufficient  to 
pay  seventy  per  cent,  of  his  debts. 

If  Congress  may  constitutionally  impose  these  conditions, 
and  its  right  to  do  so  has  not  been  questioned,  where  are 
the  limits  to  the  exercise  of  its  discretion  ?  Why  may  it 
Bot  require  the  payment  of  sixty,  eighty  or  one  hundred 
per  cent,  of  the  debts  as  a  condition  precedent  to  a  disi- 
charge  in  any  case  ? 

The  withholding  of  the  discharge  in  the  cases  I  have  men- 
tioned cannot  be  said  to  be  a  punishment  for  a  fault  com- 
mitted. For  he  who  is  unable  to  pay  one  half  or  one  third 
of  his  debts  may  be  as  blameless  as  he  who  is  able  to  pay 
sixty  or  eighty  per  cent.  It  cannot  always  be  imputed  to 
him  as  a  fault  that  he  has  suffered  a  total  instead  of  a  par- 
tial financial  shipwreck. 

If,  then,  Congress  may,  in  its  discretion,  attach  any  con- 
ditions it  sees  fit  to  the  right  to  obtain  a  discharge,  it  may 
attach  impracticable  ones,  or  ones  that  can  rarely  be  com- 
plied with,  or  in  particular  cases  it  may  refuse  the  right 
altogether;  for  a  construction  of  the  constitutional  grant  of 
power  must  be  unsound  which  concedes  to  Congress  the 
right  to  refuse  a  discharge,  in  effect,  while  it  denies  thd 
right  to  refuse  it  in  terms. 

It  is  unnecessary  to  advert  to  the  reasons  by  which  Con- 
gress no  ddubt  was  governed  in  discriminating  between  cor- 
porations and  natural  persons,  in  respect  to  discharges; 
They  are  obvious,  and  seem  abundantly  sufficient  to  justify 
the  provisions  of  the  law. 

Nor  need  I  dwell  on  the  pernicious  consequences,  espe- 
cially in  this  State,  of  a  construction  of  the  law  which 
would  exempt  all  corporations  whatever  from  its  operation. 

But,  if  the  considerations  I  have  suggested  be  not  so  con- 
elusive  as  I  think  they  are,  they  derive  great  support,  if 
not  from  express  decisions,. yet  from  the  tacit  recognition  of 


246  In  RE  Cal   Pac.  R.  R  Co.         [Dist.  Ct. 

Opinion  of  the  Court — Hoffman,  J.  [December, 

the  validit}'  of  the  law  by  all  the  courts  of  bankruptcy  be* 
fore  which  proceedings  by  or  against  corporations  have  been 
taken. 

The  books  contain  about  forty  reports  of  such  cases  in 
the  District  and  Circuit  Courts,  and  in  the  Supreme  Court 
of  the  United  States.  In  no  one  has  the  objection  I  have 
been  considering  been  noticed. 

I  do  not  claim  that  this  general  acquiescence  in  the  valid* 
ity  of  the  law  has  the  authority  of  an  express  judgment  on 
the  point ;  but  surely  such  a  tacit  admission  and  consent, 
semper  uhique  et  ab  omnibus,  are  entitled  to  great  weight  in 
determining  a  doubtful  question  of  constitutional  construc- 
tion, even  conceding  this  question  to  be  such.  I  have  con- 
sidered this  point  at  some  length,  because  it  was  argued 
with  great  earnestness  and  zeal  and  with  great  apparent 
confidence  in  its  soundness. 

The  objection  is  overruled. 

It  is  further  objected  that  railroads  are  not  comprehended 
within  the  words,  ''  Moneyed  business  or  commercial  cor- 
porations "  contained  in  the  act. 

I  do  not  deem  it  necessary  to  "^discuss  this  question,  as  I 
consider  it  settled  by  authority. 

In  the  case  of  Winter  v.  2he  Iowa,  Minnesota  and  North 
eim  Pacific  Bailroad  Go,,  7  N.  B.  R.,  291,  Mr.  J.  Dillon, 
Circuit  Judge,  observes  i 

''The  question  whether  railroad  companies  are  within 
the  operation  of  the  act  has  several  times  been  before  the 
courts  and,  so  far  as  the  researches  of  counsel  have  ex- 
tended, it  has  been  uniformly  decided  that  they  are.  {Ala- 
bama  R.  if.  Co,  v.  Jones,  5  N.  B.  R.,  97,.  per  Woods,  Cir- 
cuit Judge;  Adams  v.  R,  S.  Co.,  4  id.,  314,  per  Shepley, 
Judge.)  Approved  and  doctrine  reaffirmed  by  Clifford  J.  in 
Stveet  V.  R.  R.  Co.,  5  id.,  234.  Concurring  in  the  views 
expressed  in  the  opinions  in  these  cases,  it  is  not  necessary 
to  enter  into  an  extended  discussion  of  the  question,  or  to 
repeat  the  arguments  by  which  the  conclusion  reached  is 
sustained." 

This  decision  is  followed  in  several  subsequent  cases 
which  it  is  not  necessary  to  cite. 
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The  only  adverse  antUority  is  a  notice  of  an  oral  decision 
rendered  by  Mr.  J.  Durell,  late  District  Judge  for  the  Dis- 
trict of  Loaisiana.  The  grounds  on  which  this  decision  is 
based  are  not  stated.  I  do  not  consider  that  a  single  case 
decided  by  a  District  Judge  is  sufScient  to  countervail  the 
authority  of  so  many  cases  decided  by  Circuit  Judges,  and 
in  one  instance  by  a  Justice  of  the  Supreme  Court.  I  shall 
therefore  dismiss  the  point  with  one  further  observation. 

It  was  urged  that  railroad  companies  are  the  most  impor- 
tant corporations  in  the  United  States.  That  from  various 
causes  the  earnest  attention  of  the  country  has  been  drawn 
to  a  consideration  of  their  rights,  duties,  liabilities,  and 
their  relation  to  the  State  and  National  Government. 

It  is  therefore  argued  that  if  Congi*ess  had  intended  to 
include  them  within  the  provisions  of  the  act,  they  would 
have  been  mentioned  by  their  popular  and  characteristic 
name.  But  I  think  the  fact  stated  justifies  precisely  the 
opposite  inference.  That  the  question,  whether  railroads 
should  or  should  not  be  subjected  to  the  provisions  of  the 
act,  was  not  overlooked  by  Congress,  must  be  conceded. 
That  the  framers  of  the  act  had  a  certain  and  definite  inten- 
tion with  regard  to  them,  is  clear. 

•If,  then^  it  had  been  intended  to  withdraw  them  from  the 
operation  of  the  act,  they  would  have  been  excepted  by 
name.  It  is  inconceivable  that  Congress,  with  its  attention 
drawn  to  the  subject,  and  alive  to  its  importance,  should,  * 
if  it  had  intended  to  exempt  them,  have  used  words  which, 
in  their  natural  and  popular,  as  well  as  their  legal  sense,  as 
interpreted  by  the  courts,  necessarily  include  them. 

The  exception  is  overruled. 

It  is  further  objected  that  the  debts  due  the  petitioning 
creditors  being  secured  debts,  are  not  ^' provable  "*  within 
the  meaning  of  the  thirty-ninth  section  of  the  act. 

This  objection  is  founded  on  the  language  of  the  twentieth 
section. 

That  section  provides  in  substance  that  a  creditor  whose 
debt  is  secured  by  mortgage  or  other  lien,  on  the  bankrupt's 
property,  '*  shall  be  admitted  as  a  creditor  only  for  the  bal- 
ance of  the  debt  after  deducting  the  value  of  such  property 
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to  be  SBcertained  by  agreement  between  him  and  the  as- 
signee, or  by  a  sale  thereof,  to  be  made  in  snch  manner  as 
the  court  may  direct;  or  the  creditor  may  release  and  con- 
vey his  claim  to  the  assignee  upon  snch  property,  and  be 
admitted  to  prove  his  whole  debt."  *  *  *  "If  the 
property  be  not  so  sold,  or  released  and  delivered  up,  the 
creditor  shall  not  be  allowed  to  prove  any  part  of  his  debt. 

It  is  urged  that  by  this  section  the  secured  creditor  is 
not  allowed  to  prove  his  debt  until  the  value  of  the  se- 
curity is  ascertained,  in  the  manner  prescribed  by  the  act, 
unless  he  surrenders  his  security — and  that  this  value  can 
only  be  ascertained  after  adjudication  and  the  appointment 
of  an  assignee;  until  then  he  has  no  ''provable  debt." 

But,  to  ascertain  the  true  meaning  of  this  section,  other 
provisions  must  be  resorted  to. 

Section  22  provides  that  every  creditor  desiring  to  be  ad- 
mitted to  share  in  the  estate  of  the  bankrupt,  by  virtue  of  a 
debt  owing  to  him  from  the  bankrupt,  must  exhibit  his  de- 
mand in  a  deposition  setting  forth  the  consideration  thereof, 
"and  whether  any  and  what  securities  are  held  therefor." 

In  form  21,  the  mode  in  which  "proof  of  debt  with  se- 
curity "  shall  be  made,  is  specially  prescribed  by  the  Su- 
preme Court.  By  this  form  the  creditor  is  required  to  set 
forth  "  a  particular  description  of  the  debt,  and  also  of  the 
property  held  as  security,  and  the  estimated  value  of  such 
property." 

It  is  apparent  from  these  provisions  that  the  secured  cred- 
itor not  only  may,  but  must  prove  his  debt  before  he  can 
be  recognized  as  a  creditor,  with  or  without  security. 

Upon  the  proof  so  made  a  hearing  may  be  had,  testimony 
taken  and  an  adjudication  made.  That  adjudication,  if  in 
favor  of  the  creditor,  will  establish  the  fact  and  amount  of 
the  bankrupt's  indebtedness  to  him,  and  the  further  fact 
that  he  has  a  valid  lien  on  the  property  claimed  as  security. 

The  value  of  that  security  is  to  be  ascertained  subse- 
quently, as  provided  in  section  20. 

It  has  accordingly  been  held,  where  a  secured  creditor 
applied  to  the  court  for  an  order  for  the  sale  of  the  security 
held  by  him,  that  such  order  would  be  withheld  until  he 
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had  proved  his  debt  under  the  twenty-second  section  and 
•established  the  existence  of  the  debt  and  that  the  property 
claimed  as  security  was  in  fact  pledged  to  him.  (In  the  mat" 
ter  of  E.  Bigelow,  1 B.  E.  632.)  Construing,  then,  the  twen- 
tieth and  twenty-second  sections  together,  the  meaning  of 
the  former  becomes  clear  and  unmistakable. 

''As  used  in  that  section,  the  word  'debt'  means  the 
amount  upon  which  the  dividend  is  to  he  computed,  and  the 
jphrase  'prove  his  debt'  is  equivalent  to  the  phrase  'share 
in  the  distribution  of  assets.' "  (Per.  Mr.  J.  Benedict,  Id.) 

This  construction  of  the  twentieth  and  twenty-second  sec- 
tions of  the  act  given  by  Mr.  J.  Benedict,  in  the  case  above 
cited,  and  which  is  the  leading  case  on  the  subject,  has  been 
adopted  by  the  courts  with  almost  entire  unanimity. 

In  re  Siansell,  6  B.  E.  184,  Emmons,  Circuit  Judge, 
says:  "I  concur  fully  in  the  interpretation  which  reads 
section  22  and  forms  21  and  25,  as  requiring  all  creditors, 
secured  and  unsecured,  alike  to  prove  their  claims,  and 
which  construes  the  last  clause  of  section  20,  prohibiting 
the  proof  of  any  part  of  the  secured  claim  to  mean  only  that 
the  creditor  shall  not  be  admitted  to  share  in  the  assets  ex- 
cept for  the  just  balance  beyond  his  security."  And  for  this 
the  learned  judge  cites  a  very  large  number  of  authorities, 
and  quotes  with  approval  the  language  of  Dillon,  Circuit 
Judge,  to  the  effect  that  "the  debt  of  a  mortgagee  is  provable 
and  such  proof,  does  not  waive  his  lien." 

The  only  adverse  decision  which  has  been  referred  to,  is 
•  that  of  Mr.  J.  Blodgett.  lln  re  Frost,  Chicago  Leg.  News, 
Oct.  31,  1874;  11  N.  B.  E.  69.) 

In  that  case,  the  learned  judge  holds  that  by  "debts 
provable  under  the  act,  Oongress  meant  debts  uncondition- 
ally provable.  For  this  position  he  cites  no  authority;  nor 
does  he  refer  to  any  one  of  the  numerous  cases  I  have  men- 
tioned above. 

He  seems  to  have  been  led  to  the  conclusion  he  adopts 
hy  the  desire  to  frustrate  any  collusion  between  the  debtor 
and  a  sufficient  number  of  his  secured  creditors,  to  prevent 
the  unsecured  creditors  from  obtaining  the  requisite  num- 
ber and  values  to  enable  them  to  file  a  petition. 
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But  any  debtor  who  can  secure  the  co-operation  of  more 
than  three-fourths  in  number,  or  two-thirds  in  value,  of  his 
creditors,  may  put  it  out  of  the  power  of  the  remainder  to 
procure  his  adjudication.  By  the  provisions  of  the  act  they 
have  an  absolute  veto  on  the  proceeding.  The  exclusion 
of  the  secured  creditors  from  the  computation,  may,  in 
some  cases,  mitigate  the  evil,  if  it  be  one;  but  it  will  be 
merely  a  palliative  and  not  a  preventive.  Nor  will  the  prac- 
tical operations  of  the  rule  laid  down  by  the  learned  judge 
be  found  entirely  satisfactory. 

The  enormous  proportions  which  the  indebtedness  of 
railroad  corporations  has  assumed  in  this  country  is  well 
known.  It  exists  almost  universally  in  the  form  of  bonds 
secured  by  mortgages  on  the  roads. 

Where,  as  must  often  be  the  case,  the  indebtedness  so 
secured  exceeds  the  value  of  the  road,  the  mortgagees  are 
virtually  its  owners.  It  may  be  for  their  interest,  and  they 
may  unanimously  desire  to  allow  the  companies  to  continue 
in  the  possession  of  the  road,  and  to  look  to  an  increase  of 
population  and  the  development  of  the  country  for  their 
ultimate  reimbursement.  But  if  secured  debts  are  not 
''provable"  debts,  and  the  bondholders  are  excluded  from 
either  side  of  the  computation,  it  will  be  in  the  power  of 
one-fourth  in  number  and  one-third  in  value  of  the  cred- 
itors to  whom  the  floating  debts  of  the  company  are  due, 
to  put  it  into  bankruptcy,  and  this  when  the  total  floating 
debt  may  be  insignificant  in  amount  compared  with  the 
debts  due  to  the  bondholders.  It  appears  to  me  that  in 
deciding  so  vital  a  question,  the  bondholders  should  have 
a  voice^proportioned  to  their  interests. 

But  whatever  be  the  force  of  this  suggestion,  I  think  it  clear 
from  the  language  of  the  twenty-second  section  and  forms  21 
and  25,  and  from  the  overwhelming  weight  of  authority, 
that  a  secured  creditor  must  be  deemed  to  have  a  *^provable^^ 
debt  within  the  meaning  of  the  thirty-ninth  section  of  the  act. 

The  question  then  arises:  To  what  amount  is  the  secured 
debt  to  be  deemed  provable?  In  replying  to  this  question, 
one  of  two  alternatives  must  be  adopted.  The  debt  must 
either  be  reckoned  at  its  f uU  amount,  irrespective  of  the 
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vahie  of  the  security,  or  else  at  that  amount  Ipss  the  value 
of  the  security. 

But  it  is  apparent  that  it  would  be  as  unjust  and  as  ab- 
surd to  allow  a  creditor,  who  is  fully  secured,  and  who  may 
be  considered  as  virtually  paid,  inasmuch  as  he  holds  in 
hands  the  means  of  payment,  to  control  a  proceeding  which 
has  for  its  object  the  prevention  of  frauds  by  the  bankrupt 
in  respect  of  his  other  property,  and  its  equal  distribution 
amongst  his  other  creditors,  as  it  would  be  in  the  contrary 
case  to  deny  to  the  creditor,  whose  security  is  little  more 
than  nominal,  and  who  looks  to  the  general  assets  for  the 
payment  of  the  greater  part  of  his  debt,  any  voice  in  the 
matter. 

Reason  and  justice  seem  to  require  that  the  rights  of  each 
should  be  proportionate  to  his  interests  involved,  and  that 
the  amount  at  which  the  debt  of  every  secured  creditor  is 
to  be  reckoned  should  be  ascertained  by  first  deducting  the 
value  of  the  security. 

But  it  is  objected  that  this  mode  of  ascertaining  the 
amount  of  the  debts  is  impracticable,  for  no  power  is  given 
to  the  court  to  determine  the  value  of  the  security  for  such 
a  purpose  and  at  this  stage  of  the  proceeding. 

I  admit  that  for  the  purpose  of  ascertaining  for  what 
amount  the  secured  creditor  shall  share  in  the  distribution 
of  general  assets,  or  in  the  language  of  section  27,  for  what 
amount  his  debt  shall  be  considered  ''proved  and  allowed," 
the  provisions  of  the  twentieth  section  must  be  resorted  to. 

But  it  does  not  follow  that  for  the  purpose  of  ascertain- 
ing whether  creditors  to  the  requisite  amount  have  joined 
in  the  petition,  the  court  may  not  provisionally  make  the 
necessary  inquiry. 

That  the  court  was  not  deemed  by  Congress  incompetent 
to  make  it  is  shown  by  the  provisions  of  the  forty-third  sec- 
tion, in  relation  to  ''composition  with  creditors."  That  sec- 
tion provides  that "  the  value  of  the  debts  of  secured  creditors 
above  the  amount  of  such  security  to  be  determined  by  the 
court  shall,  as  nearly  as  the  circumstances  shall  admit,  be 
estimated  in  the  same  way.'* 

The  powers  conferred  upon  the  District  Courts  by  the 
Bankruptcy  Act  are  of  the  most  comprehensive  character. 
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Section  1  j)roYides  that  the  several  district  courts  of  the 
United  States  be,  and  they  hereby  are,  constituted  Courts 
of  Bankruptcy,  and  they  shall  have  original  jurisdiction,  in 
their  respective  districts,  in  all  matters  and  proceedings  in 
bankruptcy,  and  they  are  hereby  authorized  to  hear  and  ad- 
judicate upon  the  same  according  to  the  provisions  of  this 
act.    *    *    * 

''And  the  jurisdiction  hereby  conferred  shall  extend  to 
all  cases  and  controversies  arising  between  the  bankrupt 
and  any  creditor  or  creditors  who  shall  claim  any  debt  or 
demand  under  the  bankruptcy — of  the  assets  of  the  bank- 
rupt— to  the  ascertainment  and  liquidation  of  the  liens  and 
other  claims  thereon,  specific  to  the  adjustment  of  the  vari- 
ous priorities  and  conflicting  interests  of  all  parties,  and  to 
the  marshaling  and  disposition  of  the  different  funds  and 
assets,  so  as  to  secure  the  rights  of  all  parties,  and  the  due 
distribution  of  the  assets  among  all  the  creditors,  and  to  all 
acts,  matters  and  things  to  be  done,  under  and  in  virtue  of 
the  bankruptcy,  until  ^the  final  distribution  and  settlement 
of  the  estate  of  the  bankrupt,  and  the  close  of  the  proceed- 
ings in  bankruptcy," 

By  the  second  section,  jurisdiction,  concurrently  with  the 
Circuit  Courts  is  given,  ''of  all  suits  at  law  or  in  equity, 
which  may  or  shall  be  brought  by  the  assignee  in  bank- 
ruptcy against  any  person  claiming  an  adverse  interest,  or 
owing  any  debt  to  such  bankrupt,  or  by  such  person  against 
such  assignee  touching  any  property  or  rights  of  property 
of  said  bankrupt  transferable  to  or  vested  in  such  assignee." 

The  jurisdiction  thus  attributed  to  the  District  Courts  is 
more  varied  and  extensive  than  that  conferred  by  all  other 
acts  of  Congress  combined.  It  was  evidently  the  intention 
of  Congress  to  establish  a  complete  system  of  bankruptcy 
proceedings,  and  to  confer  upon  the  *' Courts  of  Bank- 
ruptcy "  constituted  by  the  act,  plenary  jurisdiction  over 
the  whole  subject  and  extending  to  "all matters,  acts  and 
things  to  be  done  under  and  in  virtue  of  the  bankruptcy." 
In  the  exercise  of  this  jurisdiction  these  courts  have  the 
authority  to  do  every  act  necessary  and  proper  to  carry  into 
effect  the  policy  and  purposes  of  the  law. 
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The  strict  rules 'of  construction  which  are  applied  in  cases 
where  a  special  statute  gives  to  a  court  power  to  do  a  par- 
ticular thing,  such  as  to  open  streets,  to  condemn  property, 
to  determine  contested  elections  and  the  like,  and  which 
prescribes  the  precise  mode  in  which  the  power  shall  be 
executed,  have  no  application  to  a  case  like  the  present, 
where  full  and  complete  jurisdiction  over  an  extensive  sub^* 
ject  is  given  to  a  court  constituted  for  the  purpose. 

On  this  point  we  are  not  without  authorities  to  gaide  us* 
The  District  Courts  have,  in  numerous  instances,  issued  in* 
junctions  against  secured  creditors  seeking  to  enforce  their 
security  by  foreclosure  in  the  State  courts,  or  by  a  sale 
under  a  power  contained  in  the  mortgage,  or  by  a  trustee 
appointed  in  a  trust  deed.  (See  Markson  et  al,  v.  Heany^  4 
B.  B.  610,  and  cases  cited;  PMps  v.  Sdlick,  8  B.  B.  390.) 
And  yet  no  power  to  issue  injunctions  in  this  class  of  cases 
is  expressly  conferred  by  the  act. 

In  the  case  of  In  re  Alexander^  4  B.  178,  the  point  under 
consideration  was  expressly  decided. «  The  question  was 
made  whether  the  debt  due  a  secured  petitioning  creditor 
amounted  to  $260  in  value.  It  was  objected  that,  until  an 
assignee  was  appointed,  the  value  of  the  security  could  not 
be  legally  ascertained.  But  the  court  (per  Mr.  J.  Lowell) 
held  that  this  was  too  strict  and  literal  a  construction  of  the 
statute,  and  that  it  might  inquire  into  the  value  of  the  se- 
curity in  order  to  ascertain  what  was  the  amount  of  indebt- 
edness practically  unsecured.  '^  This,"  the  court  observes, 
''will  be  a  question  of  fact  like  any  other,  and  no  more 
difficult  to  decide  than  such  as  often  arise." 

So  where  it  was  claimed  that  the  alleged  bankrupt  had 
counter-claims  against  the  petitioning  creditor  which  would 
reduce  the  amount  of  the  debt  due  below  1260,  the  court 
proceeded  to  inquire  into  the  validity  and  amount  of  the 
counter-claims,  notwithstanding  that  such  an  inquiry  in- 
volved an  assessment  of  unliquidated  damages.  {In  re  Oatzge 
V.&  So.  KcmBos  B.  B.  Co.,  9  B.  B.,  p.  281.) 

For  these  reasons,  and  on  these  authorities,  I  conclude 
that  the  court  has  authority  to  inquire  into  and  determine 
what  is  the  value  of  the  securities  held  by  the  creditors  of 
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the  alleged  bankmpt,  in  order  to  ascertain  whether  the 
claims  of  the  petitioning  creditors  are  of  the  amoant  required 
by  the  statute. 

It  is  farther  objected  that  this  court  has  no  jurisdiction 
over  the  respondents  and  can  acquire  none,  inasmuch  as  the 
Bankrupt  Act  provides  no  mode  of  serving  the  petition  and 
order  to  show  cause,  upon  a  corporation. 

This  objection  admits  the  intention  of  Congress  to  confer 
jurisdiction  over  corporations,  but  it  claims  that  that  juris- 
diction must  fail,  by  reason  of  the  accidental  omission  to 
provide  for  its  exercise. 

The  objection  proceeds  upon  the  assumption  that  the 
Courts  of  Bankruptxsy  constituted  by  the  act  are  special 
courts  of  limited  and  strictly  defined  powers,  and  that  they 
can  exercise  no  authority  derived  from  other  acts  of  Con- 
gress, and  not  in  terms  conferred  by  the  Bankruptcy  Act. 
The  validity  of  that  assumption  I  have  already  discussed. 
The  views  heretofore  suggested  apply  with  equal  force  to 
this  question  now  under  consideration. 

It  may  be  stated  in  addition  that  the  act  declares  that  the 
word  "  person"  shall  include  **  corporations,"  and  I  see  no 
insuperable  difficulty  in  construing  the  act  to  mean,  when 
directing  service  to  be  made  on  the  debtor  ''personally,"  or 
''  by  leaving  the  order  at  his  last  or  usual  place  of  abode,*' 
that  service  is  deemed  to  be  made  ''personally,"  on  a  cor- 
poration, when  it  is  effected  in  the  only  mode  in  which  a 
service  cmi  be  made  on  such  artificial  persons,  viz.:  by 
delivering  it  to  its  head  or  principal  officers,  who  are  its  vis- 
ible representatives;  nor  do  I  consider  it  wholly  inadmissible 
to  construe  the  words  "usual  place  of  abode"  to  mean,  in 
regard  to  corporations  (vt  lex  magis  valeat  quampereat),  their 
principal  place  of  business,  where  alone  they  can  be  said  to 
abide. 

But  if  these  interpretations  be  rejected  as  strained  and 
far-fetched,  then  I  am  clearly  of  the  opinion  that  the  court 
is  at  liberty  to  resort  to  other  acts  of  Congress,  the  "Judi- 
ciary," the  "  Process"  act,  and  the  late  "act  for  the  better 
administration  of  justice,"  for  authority  to  employ  the  means 
necessary  to  the  exercise  of  the  jurisdiction  so  clearly  con- 
ferred upon  it. 
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The  inferen'ce  to  be  drawn  from  the  omission  bj  Congress 
to  prescribe  in  the  Bankrupt  Act  the  mode  in  which  cor- 
porations should  be  served,  is  not  that  it  was  an  accidental 
blonder  by  which  the  operation  of  the  act  with  respect  to 
compulsory  proceedings  against  corporations  were  defeated, 
but  rather  that  it  indicates  that  Congress  intended  that 
where  the  Bankrupt  Act  was  silent,  the  general  laws  pro- 
Tiding  for  the  practice  and  proceedings  in  the  courts  of  the 
United  States  should  apply. 

If  the  objection  urged  in  the  present  case  be  valid,  I  see 
not  why  the  same  objection  might  not  be  urged  in  the  cir- 
cuit or  district  courts  in  all  suits  by  an  assignee  against  a 
corporation  indebted  to  the  bankrupt.  The  purpose  of  the 
act  would  thus  in  a  great  measure  be  defeated. 

I  find  in  no  reported  case  a  hint  or  intimation  that  the 
Bankrupt  Act  is  to  be  construed  to  boa  practice  act  in 
bankruptcy  cases,  and  that  only  proceedings  therein  ex- 
pressly  authorized  can  be  adopted.  But  there  are  several 
cases  which  can  only  be  supported  on  a  contrary  supposi- 
tion. # 

In  In  re  JUendenhaU^  it  was  held  that  the  District  Court  will 
order  the  production  of  books  and  papers  at  the  summary 
hearing  on  the  return  day  of  the  order  to  show  cause,  and 
that  the  fifteenth  section  of  the  Judiciary  Act  is  applicable 
to  such  cases;  and  if  not,  the  general  scope  of  the  Bank- 
rupt Act  gives  plene^ry  power.  (9  N.  B.  B.,  285.) 

In  In  re  De  Forrest^  it  was  held  that  where  the  debtor  de- 
nied the  alleged  acts  of  bankruptcy  and  demanded  trial  by 
jury,  the  court  had  the  same  power  over  verdicts  rendered  in 
such  cases  as  courts  of  common  law,  and  may,  on  proper 
cause  shown,  set  them  aside  and  order  anew  trial.  (Id.  278.) 

And  in  Knickeibocker  Insurance  Company  v.  Comstocky  it 
was  decided  by  the  Supreme  Court  that  the  rulings  of  the 
District  Court  in  trials  of  this  description  may  be  reviewed' 
by  the  District  Court  on  writ  of  error,  and  that  the  writ 
must  be  sued  out  according  to  the  provisions  of  the  Judic- 
iary Act,  except  that  it  must  be  applied  for  within  ten  days. 

It  was  further  held  in  that  case  that  the  proceeding  by 
a  creditor  against  an  alleged  bankrupt  is  essentially  a  suit 


256  In  BE  Cal.  Pao.  R.  R;  Co.         [Dist.  Ct. 

Opinion  of  the  Court— Hoflbnan,  J.  fl^ecember, 

at  common  law,  and  must  be  governed  by  the  mles  appli- 
cable to  such  suits.  (8  B.  B.,  146  S.  C;  16  Wall.  258.) 

Jt,  then,  this  proceeding  be  in  the  nature  of  a  suit  at 
common  law,  it  falls  within  the  language  and  meaning  of 
the  thirty-second  general  order  in  bankruptcy,  adopted  by 
the  Supreme  Court  by  the  authority  of  the  act. 

That  order  provides  that  in  "the  proceedings  at  law  in- 
stituted for  the  purpose  of  carrying  into  effect  the  provisions 
of  the  act,  or  for  enforcing  the  rights  and  remedies  given 
by  it,  the  rules  of  the  Circuit  Court  regulating  the  practice 
and  procedure  in  cases  at  law  shall  be  followed  as  nearly  as 
may  be." 

It  is  not  denied  that  the  service  made  on  the  respondent 
in  this  case  would  have  been  valid  and  effectual  if  made  in 
a  suit  at  common  law  in  the  Circuit  Court. 

If  to  those  considerations  we  add  the  fact  that  jurisdic- 
tion over  corporations  has  been  exercised  since  the  passive 
of  the  act  in  almost  every  district  of  the  United  States, 
without  hesitation  or  question  as  to  the  power  of  the  court 
to  serve  them  with  process,  no  doubt  will,  I  think,  remain 
as  to  the  disposition  which  should  be  made  of  the  ob- 
jection. 

The  exception  is  overruled. 

It  is  further  objected,  that  the  authority  under  which  the 
agent  of  the  petitioning  creditor  acts  is  not  set  forth  in  the 
petition.  I  have  found  no  provision  of  law,  authority  or 
precedent  which  requires  this  to  be  done.  It  is  also 
objected  that  the  petition  is  not  signed  by  the  creditors 
personally. 

With  respect  to  the  signing  and  verification  of  the  peti- 
tion, the  act  provides  that  "the  petition  of  creditors,  under 
this  section,  may  be  sufficiently  verified  by  the  oaths  of  the 
first  five  signers  thereof,  if  so  many  there  be,  and  if  any  of 
said  first  five  signers  shall  not  reside  in  the  district  in 
which  such  petition  is  to  be  filed,  the  same  may  be  signed 
and  verified  by  the  oath  or  oaths  of  the  attorney  or  at« 
torneys,  agent  or  agents  of  such  signers." 

The  effect  of  these  provisions  is  two-fold :  First,  to  dis- 
pense with  a  verification  by  any  greater  number  than  the 
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first  five  signers;  second,  to  allow  both  the  signing  and  the 
verification  to  be  done  by  an  agent,  when  the  first  five 
signers,  or  any  of  them,  are  absent. 

But  if  the  personal  signatures  of  all  the  other  petitioning 
oreditgrs  are  required,  this  provision,  evidently  intended 
for  the  benefit  of  absent  creditors,  would  be,  to  a  great  ex- 
t^it,  defeated.  And  why  should  they  be  compelled  to  sign 
personally,  when  the  first  five,  who  alone  are  required  to 
verify,  may  both  sign  and  verify  by  attorney?  I  think  it 
plain  that  the  act  intended  to  allow  all  the  creditors  who 
might  be  absent  from  the  district  to  sign  by  attorney. 

Under  the  practice  said  to  prevail  generally  in  the  bank- 
ruptcy courts,  the  verification  may  be  defective  in  not 
alleging  authority  from  the  creditors  to  sign  and  verify  the 
petition.  The  verification  merely  avers  that  F.  F.  Low  is 
'^the  duly  authorised  agent  and  attorney  of  the  petitioners." 
But  this  defect,  if  it  be  one,  may  be  amended.  (In  re  Sim- 
mons, 10  B.  B.  264.) 

And,  finally,  it  is  objected  that  the  petition  for  adjudica- 
tion, and  the  petition  for  an  injunction  presented  and  filed 
simultaneously  therewith,  show  that  the  debts  due  the  peti- 
tioning creditors  do  not  amount  to  one-third  of  all  the  debts 
of  the  respondent  provable  under  the  act.  The  petition 
avers  that  the  aggregate  amount  of  debts  held  by  the  peti- 
tioning creditors  is  $1,600,000,  for  which  they  hold  security 
to  the  value  of  twenty  per  cent.  Deducting  twenty  per 
cent,  from  the  amount  of  the  debt,  we  have  $1,200,000  as 
the  amount  to  be  reckoned  for  the  purpose  of  this  inquiry. 

The  petition  also  avers  that  the  respondent  is  indebted 
in  the  sum  of  $3,600,000,  of  which  the  $1,600,000  due  to 
the  petitioning  creditors  forms  a  part.  Deducting  twenty 
per  cent,  from  this  amount  we  have  $2,800,000  aggregate 
debt  provable  under  the  act.  It  is  also  averred  that  the 
respondent  is  indebted  in  the  sum  of  $1,600,000  on  certain 
bonds  issued  by  it.  If  this  sum  be  added  to  the  $2,800,000 
already  ascertained,  we  have  $4,400,000,  of  which  the 
$1,200,000  held  by  petitioners  is  not  one-third.  It  is 
claimed  that  the  sum  of  $1,600,000  must  be  left  out  of  the 
17 
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computation,  inasmuch  as  the  petition  avers  that  it  is  se* 
cured,  which  must  be  taken  to  mean  fully  secured. 

I  very  much  doubt  whether  such  a  construction  of  the 
language  is  admissible.  I  waive  the  point,  as  the  defective 
averment  may  be  cured,  if  the  facts  warrant  it,  by  amend- 
ment. At  the  time  of  filing  and  presenting  to  the  court  the 
petition  for  adjudication,  there  was  also  filed  and  presented 
a  petition  for  an  injunction  to  restrain  the  respondent  from 
carrying  into  effect  an  arrangement  for  substituting  mort- 
gage bonds  for  certain  income  bonds  so-called,  heretofore 
issued  by  it,  to  the  amount  of  $1,000,000,  upon  which  inter- 
est to  the  amount  of  $60,0P0  is  now  due.  Tliese  bonds  this 
petition  avers  to  be  wholly  unsecured.  Adding  this  $1,060,- 
000  to  $2,800,000  before  obtained,  we  have  $3,860,000,  of 
which  the  petitioner's  debt  is  not  one-tbird. 

But  it  is  urged  that  the  averment  in  the  petition  that  the 
debts  due  the  petitioners  amount  to  at  least  one-third  of  all 
the  debts  provable  against  the  respondent,  is  positive  and 
explicit,  and  that  the  court  cannot  look  to  the  petition  for 
an  injunction  to  ascertain  the  true  state  of  facts.  But  in 
this  view  I  cannot  acquiesce. 

The  petition  for  injunction  was  presented  to  the  court, 
and  an  order  obtained  thereon  at  the  same  time  with  the 
petition  for  adjudication.  It  is  signed  and  sworn  to  by  the 
same  agent  of  the  creditors  who  signed  and  verified  the  lat- 
ter. It  is  not  suggested  that  its  allegations  are  untrue. 
The  prayer  being  for  an  injunction  against  the  alleged 
bankrupt,  the  contents  of  this  petition  might  have  been 
embodied  in  the  petition  for  adjudication.  (Itving  v.  Hughes^ 
2  B.  E.  61.)  I  do  not  think  that  the  circumstance  that  the 
allegations  are  contained  in  a  separate  paper  would  justify 
the  court  in  closing  its  eyes  to  the  facts  set  forth  in  it. 

It  is  evident  from  the  terms  of  the  thirty-ninth  section, 
that  Congress  was  solicitous  to  restrict  the  rights  of  cred- 
itors to  put  a  debtor  into  bankruptcy,  rigorously  to  those 
cases  where  the  requisite  proportion  in  number  and  value 
united  in  the  petition.  Even  where  the  debtor  admits  in 
writing  that  the  requisite  amount  and  number  have  peti- 
tioned, the  court  must  still  ''  be  satisfied  that  the  admission 


Cir.  Ci.,  Gal.]       Gillbbpis  v.  OuKHiNas.  259 

1874.]  Points  decided. 

is  made  in  good  faith.*'  How  can  the  court  be  satisfied  that 
the  requisite  amount  and  number  have  petitioned,  when  by 
the  sworn  statement  of  their  agent  and  attorney  it  appears 
that  they  have  not  ?  In  cases  where  the  allegation  as  to  the 
amount  and  number  of  the  petitioning  creditors  is  denied 
by  the  debtor,  the  court  is  required  by  the  act  to  order  him 
forthwith  to  file  a  full  list  of  his  creditors,  with  their  places 
of  residence  and  the  sums  due  them  respectively.  But 
surely  the  debtor  ought  not  to  be  compelled  to  make  such 
an  exposure  of  the  state  of  his  affairs  when  it  appears  from 
the  ' sworn  statements  of  the  petitioning  creditors  on  file  in 
the  cause  that  the  requisite  amount  and  number  have  not 
petitioned. 

The  exception  is  sustained,  but  the  creditors  are  entitled 
to  ten  days'  further  time,  within  which  other  creditors  may 
join* 

This  opinion  has  extended  to  a  far  greater  length  thkn  I 
had  purposed,  or  than  was  perhaps  to  be  desired.  The  case 
might  have  been  disposed  of  on  the  last  point  alone.  But 
ihe  other  questions  considered  were  elaborately  argued  by 
eminent  counsel,  and  they  are  liable  to  arise  in  other  cases. 
The  occasion  seemed,  therefore,  a  fit  one  to  consider  and 
set  them  at  rest  so  far  as  the  decision  o£  this  court  can  have 
that  effect. 


James  Gillespie  v.  James  H.  Gummings, 

Circuit  Court,  District  op  Califorkia. 
December  21.  1874. 

1.  Patents — Multifariousness.— Where  two  separate  patents  for  im- 

provements in  the  manufacture  of  brooms  owned  by  the  complainant 
are  alleged  to  have  been  infringed  by  the  defendant,  and  the  broom 
manufactured  by  the  defendant  appears  to  be  an  infringement  of  both 
patents,  the  bill  is  not  bad  for  multifariousness. 

2.  Same. — Where  the  right  to  both  patents  alleged  to  be  infringed  for  the 

State  of  California,  has  been  assigned  to  complainant,  the  bill  is  not 
bad  for  multifariousness,  because  the  assignment  of  one  of  the  patents 
also  embraces  other  territory  than  the  State  of  California. 

Before  Sawyeb,  Circait  Judge. 
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«7.   F.  O'Brien,  for  complainant. 
TuUy  B.  TFise,  for  defendant. 

Sawyeb^  Gironit  Jadge.  This  is  a  suit  in  eqnitj  to  restrain 
the  infringement  of  two  certain  patents  for  improvements  in 
the  manufacture  of  brooms,  one  dated  Maj  10, 1870,  issned 
to  William  S.  Hancock,  and  the  other  dated  August  2, 1670, 
issued  to  James  H.  Anderson,  the  right  to  one  of  which  for  the 
Pacific  Coast,  and  to  the  other  for  the  State  of  California,  hare 
been  assigned  to  complainants.  Defeudant  demurs  for  mul- 
tifariousness: Firstly,  on  the  ground  that  the  infringement 
of  each  patent  is  a  separate  and  distinct  cause  of  action  and 
that  the  two  cannot  be  joined  in  the  same  bill.  Secondly, 
that  the  assignment  of  the  patent  right  to  the  two  patents  is 
not  for  the  same  territory.  Although  it  might  be  more  di- 
rectly and  specifically  alleged,  I  think  it  sufficiently  appears 
that  the  same  broom  made  by  the  defendant^  if  an  infringe- 
ment at  all,  must  be  an  infringement  of  both  patents. 
There  is,  therefore,  a  common  point  to  be  litigated,  and 
much  of  the  testimony  must,  from  the  nature  of  things,  be 
applicable  to  both  patents.  So,  also,  the  assignment  of 
both  patents  embraces  the  State  of  California.  Whatever 
the  rule  might  be,  if  the  several  assignments  covered  no 
part  of  the  same  territory,  these  assignments  do  cover 
the  State  of  California.  I  think  the  bill  not  bad  for 
multifariousness  on  either  ground.  The  principles  laid 
down  in  Nowse  v.  AUeii,  3  Fisher's  Pat.  Gases,  63,  and  Cen- 
tral Pac.  B.  B.  Co.  V.  Dyer  etal.,1  Sawyer,  641,  appear  to 
me  applicable. 

Demurrer  overruled,  with  leave  to  answer  upon  the  usual 
terms. 
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Anna  R.  Bidwell  v.  The  Connecticut  Mutuai. 

Life  Insurance  Company. 

CiBCDiT  Court,  Distrigt  of  Cauvobhu. 
DaosMBBB  21,  1874. 

Pleadino — Life  Insurance  Policy. — Where,  by  the  express  tenna  of 
the  policy,  "the  proposals,  answers  and  declarations"  made  by  the  ap- 
plicant are  made  a  part  of  the  policy,  they  shonld  be  stated  in  the 
complaint  in  an  action  founded  upon  the  policy. 

Before  Sawyer,  Circuit  Judge. 

Beatty  d  Denson^  for  plaintiff. 
DayU  dt  Barber,  for  defendant. 

Sawteb,  Circuit  Judge.  Action  upon  a  life  insurance 
policy.  The  complaint  contains  a  copy  of  the  policy,  but 
does  not  set  out,  either  in  Jieec  vei'ba  or  in  substance,  the 
''proposals;  answers  and  declarations'*  made  by  the  applicant 
upon  which  tiie  policy  was  issued.  The  policy  set  out  con- 
tains the  following  clause:  "And  it  is  also  understood  and 
agreed  to  be  the  true  intent  and  meaning  hereof,  that  if  the 
proposals,  answers  and  declarations  made  by  the  said  Alan- 
son  C.  Bidwell,  and  bearing  date  the  fifteenth  day  of  No- 
vember, 1866,  and  which  are  hereby  made  part  and  parcel 
of  this  poliqy  as  fully  as  if  herein  recited,  and  upon  the 
faith  of  which  this  agreement  is  made,  shall  be  found  in 
any  respect  untrue,  then  and  in  such  case  this  policy  shall 
be  null  and  void.*'  The  defendant  demurs,  on  the  ground 
that  the  complaint  is  uncertain  and  insufficient,  it  appearing 
upon  its  face  that  the  entire  contract  is  not  set  out.  I  think 
this  point  well  taken.  It  is  well  settled  that  under  the  pro- 
vision of  the  policy  cited,  the  proposals,  etc.,  are  not  mere 
representations  made  as  inducement  to  enter  into  a  contract, 
but  are  warranties  and  a  part  of  the  contract  itself.  (Mies  v. 
Conn.  M,  L.  Ins.  Co.,  3  Gray,  580;  1  Big.  173;  Byan  v. 
World  Mut,  Life  Ins.  Co.,  4  Ins.  Law  Jour.,  37;  Campbell  v. 
N.  K  Mut.  Ins.  Co.,  98  Mass.  381;  mbiU's  y.  Home  Mut. 
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Iv8,  Co.f  1  AUeD,  306;  McLoon  v.  Conn.  Mvi.  Ins.  Co.,  100 
Mass,  472;  KeUey  y.  Man.  Life  Ins.  Co.,  35  Conn.  235; 
Miller  v.  Mut.  Ben.  L.  Ins.  Co.,  31  Iowa,  227;  Lycoming  MuL 
Ins.  Co.  V.  Sailoi'f  16  Pa.  108;  Rogers  v.  Chaiier  Oak  Life 
Ins.  Co.,  Mss.  Sap.  Gt.,  Conn.)  The  application  being  a 
part  of  the  contract,  it  is  necessary  to  set  it  out  in  the  com- 
plaint, otherwise  it  does  not  appear  what  the  contract  is. 
{Bobbia  V.  77ie  L.  d  L.  dt  G.  Ins.  Co.,  66  N.  C.  70;  8  Am. 
R.  494;  Steph.  PL  132;  Gould's  PL  Ch.,  IV,  Sec.  28;  1  Ch. 
PL  236.) 
The  demurrer  must  be  sustained,  and  it  is. so  ordered. 


United  States  v.  Joseph  W.  Haskins. 

DiBTBIOT   COUBT,   DiSTBICT  OF   CaUFOBNIA.. 

Febbuabt  4,  1875. 

1.  Removal  of  ak  Offender  under  Section  Thirty-three  of  the 

Judiciary  Act. — ^An  offender,  after  indictment  found^n  one  district, 
may,  under  that  section,  be  arrested  in  any  other  district,  and  com- 
mitted and  removed,  or  bailed,  as  the  case  may  be,  for  trial  in  the 
district  where  the  indictment  was  found. 

2.  Idem. — ^A  duly  authenticated  copy  of  the  indictment  is  sufficient  evi- 

dence, if  uncontradicted,  to  justify  the  commitment  of  the  offender, 
and*  a  warrant  for  his  removal  if  bail  is  not  given. 

3.  Idem— Removal  to  a  Territory.— For  an  offense  against  the  United 

States  committed  in  an  organized  Territory,  the  offender  may  be  ar- 
rested in  any  district  of  the  United  States,,  and  removed  to  the  Terri- 
tory for  trial,  if  the  territorial  courts  have  cognizance  of  the  offense. 

4.  Idem. — Territorial  courts  are  ''courto  of  the  United  States,  **  as  that 

designation  is  applied  in  section  thirty-three  of  the  Judiciaiy  Act. 

Before  Hillteb,  District  Judge. 

Proceeding  for  the  removal  of  an  offender  from  one  dis- 
trict to  another  for  trial. 

Section  33  of  the  Judiciary  Act  enacts:  '^That  for  any 
crime  or  offense  against  the  United  States,  the  offender 
^^Ji  hy  any  justice  or  judge  of  the  United  States  or  by 
any  justice  of  the  peace  or  other  magistrate  of  any  of  the 
United  States  where  he  may  be  found  agreeably  to  the 
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Tisnal  mode  of  process  against  offenders  in  such  state,  and 
at  the  expense  of  the  United  States,  be  arrested,  and  im- 
prisoned or  bailed  as  the  case  may  be,  for  trial  before  such 
court  of  the  United  States  as  by  this  act  has  cognizance  of 
the  offense.  And  copies  of  the  process  shall  be  returned 
as  speedily  as  may  be  into  the  clerk's  ofBce  of  such  cotirt, 
together  with  the  recognizances  of  the  witnesses  for  their 
appearance  to  testify  in  the  case;  which  recognizances  the 
magistrate  before  whom  the  examination  shall  be  may  re- 
quire on  pain  of  imprisonment.  And  if  such  commitment 
of  the  offender,  or  the  witnesses  shall  be  in  a  district  other 
than  that  in  which  the  offense  is  to  be  tried,  it  shall  be  the 
duty  of  the  judge  of  that  district  where  the  delinquent  is 
imprisoned,  seasonably  to  issue,  and  of  the  marshal  of  the 
same  district  to  execute  a  warrant  for  the  removal  of  the 
offender,  and  tlie  witnesses,  or  either  of  them,  as  the  case 
may  be,  to  the  district  in  which  the  trial  is  to  be  had.  ^ 
*    *    y  (1  St.  at  Large,  p.  91.) 

In  the  coiTcsponding  section  of  the  Bevised  Statutes,  sec- 
tion 1014,  the  phraseology  is  changed  in  some  respects.  In 
the  first  clause  instead  of  saying  the  offender  may  be  arrested 
for  trial  before  such  court  of  the  United  States  ^'as  by  this 
act  has  cognizance  of  the  offense,**  the  langui^ge  now  is  '^as 
by  law  has  cognizance  of  the  offense.** 

Section  9  of  the  organic  act  of  Utah  establishes  district 
courts  for  the  tenitory,  and  enacts:  ''And  each  of  the  said 
district  courts  shall  have  and  exercise  the  same  jurisdiction 
in  all  cases  arising  under  the  Constitution  and  laws  of  the 
United  States  as  is  vested  in  the  circuit  and  district  courts 
of  the  United  States.**  And  section  16  provides  as  follows: 
''The  Constitutiop  and  laws  of  the  United  States  are  hereby 
extended  over  and  declared  to  be  in  force  in  said  territory 
of  Utah,  so  far  as  the  same,  or  any  provision  thereof,  may 
be  applicable.'*  (9  St.  at  Large,  p.  453.)  "The  trial  of 
all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury; 
and  such  trial  shall  be  held  in  the  State  where  the  said 
crimes  shall  have  been  committed;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places 
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as  the  Congress  may  by  law  have  direoted."  (Art.  3,  See. 
2,  Con,  U.  S.) 

In  this  state  of  the  law,  Joseph  W.  Haskins  was  indicted 
by  a  grand  jnry  in  the  territory  of  Utah  for  an  offense 
against  the  United  States — the  offense  charged  being  per- 
jury— and  a  warrant  was  issued  to  the  marshal  of  the  United 
States  for  Utah,  for  his  arrest. 

Haskins  being  found  in  the  State  of  California,  an  affi- 
davit was  made  before  the  United  States  District  Judge, 
setting  out  the  finding  of  the  indictment;  that  it  is  still 
•pending,  and  that  the  defendant  is  in  the  State  of  California; 
and  praying  for  a  warrant  for  his  arrest.  Upon  this  affi- 
davit, and  the  exhibition  of  an  authenticated  copy  of  the 
indictment  a  warrant  was  issued,  and  the  defendant  arrested. 
At  the  examination  before  the  judge,  the  identity  of  the  de- 
fendant was  admitted,  also  the  authenticity  of  the  indict- 
ment, and  that  it  is  still  pending.  No  evidence  was  offered 
by  the  defendant.  Upon  this,  the  attorney  for  the  United 
States  asks  that  the  defendant  be  committed  or  bailed  for 
trial  before  the  court  to  which  the  indictment  was  returned, 
and  if  bail  be  not  given  that  a  warrant  for  his  removal,  to 
the  territory  of  Utah,  issue. 

For  the  defendant  it  is  claimed  th^t  the  thirty-third  section 
of  the  Judiciary  Act  has  no  application  ta  proceedings  for  the 
arrest  and  commitment  of  an  offender  who  has  been  in- 
dicted; that  the  judge  acts  under  that  section  as  a  commit- 
ting magistrate  for  the  purpose  of  inquiring  whether  the 
accused  shall  be  held  to  answer  before  a  grand  jury.  It  is 
also  claimed  that  the  above-mentioned  section  does  not  and 
was  not  intended  to  apply  to  a  case  where  it  is  sought  to 
remove  an  offender  from  a  district  within  a  State  to  one 
within  a  territory. 

The  defendant  further  insisted  that  the  proceedings  be- 
fore the  judge  have  not  been  conducted  '' agreeably  to  the 
usual  tnode  of  process  against  offenders  **  in  this  State;  and 
that  a  certified  copy  of  the  indictment  did  not  show  prob- 
able cause  to  believe  an  offense  had  been  committed  by  the 
defendant,  and  was  insufficient  evidence,  uncontradicted, 
to  justify  the  arrest  in  the  first  instance,  or  the  commitment 
of  the  defendant  at  the  examination. 
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John  M,  Coghlan,  United  States  Attorney,  and  (?.  JV,  Gordon^ 
for  plaintiff. 

H.  H.  Haight  and  Ddos  Lake^  for  defendant. 

HiLLYEB,  J.  The  first  question  to  be  answered  is,  whether 
in  a  criminal  case  in  which  the  defendant  has  been  indicted 
in  one  district  of  the  United  States,  he  can  be  arrested  and 
committed  in  another  district,  in  the  mode  pursued  in  the 
present  case,  and  upon  such  commitment  removed  to  the 
district  in  which  the  crime  charged  was  committed  for  trial. 

While  the  practice  in  the  several  districts  has  not  been 
entirely  uniform,  so  far  as  I  can  find  after  a  somewhat  care- 
ful search,  the  propriety  of  an  arrest  and  removal  substan- 
tially in  the  mode  pursued  by  the  government  in  this  case, 
has  never  been  questioned  by  any  judge.  If  there  be  any 
other  mode,  it  is  not  regarded  as  the  only  one  or  as  exclusive 
of  this. 

The  practice  is  so  stated  in  Gonkling's  Treatise,  p.  630, 
by  the  author,  as  well  in  cases  of  arrest  after  indictment 
found  as  before,  if  the  offense  is  triable  in  some  other  dis- 
trict than  that  in  which  the  arrest  is  made.  In  Murray's 
Treatise  on  Proceedings  in  the  United  States  Courts,  p.  29, 
the  course  pursued  in  this  case  is  laid  down  as  the  proper 
one,  and  neither  of  these  authors  regard  a  commitment  as 
essential,  if  the  proceeding  is  before  the  district  judge,  to 
justify  him  in  issuing  his  warrant  for  the  removal  of  the 
offender. 

In  Ex  parte  Alexander  (1  Low.  Dec.  630),  the  defendant 
was  arrested  and  brought  before  a  commissioner  of  Massa- 
chusetts for  examination,  and  the  only  evidence  of  probable 
cause  was  a  certified  copy  of  an  indictment  returned  to  the 
Circuit  Court  of  the  United  States  for  Louisiana.  No  evi- 
dence was  offered  by  the  defendant.  After  the  defendant 
had  been  committed,  the  District  Attorney  applied  to  the 
District  Judge  for  a  warrant  of  removal,  and  the  question 
was,  whether  the  course  pursued  was  the  true  one.  The 
learned  judge  of  the  district  of  Massachusetts  held  that  the 
proceedings  had  been  conducted  properly,  and  said  also 
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that  there  were  doubts  as  to  whether  the  court  in  Louisiana 
could  issue  a  warrant  to  arrest  the  defendant  wherever  found. 
He  held  further,  that  a  certified  copy  of  the  indictment  was 
8u£Bicient  evidence  to  authorize  the  committing  magistrate 
to  commit  the  accused  to  be  bailed  for  trial  in  the  district 
where  the  indictment  was  pending. 

One  Clark  was  arrested  on  a  warrant  issued  by  a  commis- 
sioner of  New  York  to  answer  to  a  charge  of  conspiring  to 
defraud  the  United  States  in  Michigan.  A  hearing  was  had, 
and  the  proof  theredt  consisted  of  a  copy  of  the  indictment 
found  in  Michigan,  with  further  proof  that  it  was  still  pend- 
ing and  that  a  warrant  had  been  issued  by  the  court  before 
which  it  was  found.  Upon  this  the  accused  was  committed. 
When  brought  before  Judge  Benedict  on  habeas  corpus,  that 
learned  judge  held  the  evidence  to  be  8u£Bicient  and  re- 
manded him  to  the  custody  of  the  marshal.  In  doing  so  he 
said  that  the  question  was  not  whether  the  proceedings  in 
the  District  Court  of  Michigan  would  not  have  been  su£Bi- 
cient  to  justify  the  arrest  and  detention  of  the  defendant 
had  that  court  seen  proper  to  issue  its  bench  warrant  di- 
rectly to  the  marshal  of  New  York;  that  the  proceeding 
seemed  to  have  been  an  original  one  in  which  the  indict- 
ment was  introduced  as  evidence  sufficient  to  justify  the 
commitment  for  trial  in  Michigan.  (Ex  parte  dark,  2  Ben- 
edict, p.  540.) 

An  application  was  made  to  the  judge  of  the  district  of 
Tennessee,  for  a  warrant  to  arrest  and  remove  one  Jacobi 
to  Arkansas,  for  a  contempt  committed  in  the  Arkansas  dis- 
trict. Jacobi  had  not  been  committed  to  answer,  and  it  yras 
held  that  no  warrant  for  the  removal  of  the  accused  in  any 
case  can  be  issued  until  he  has  been  arrested  and  imprisoned; 
and  that  if  the  accused  offered  bail  it  was  his  right  to  be 
discharged  on  bail.  .  *^  My  opinion  is  also,'*  says  the  judge, 
''  that  the  certified  copy  of  the  proceedings  of  contempt  and 
the  attachment  are  sufficient  not  only  to  authorize  the 
United  States  attorney  to  make  complaint,  but  also  the 
issuing  of  a  warrant  precisely  as  a  certified  copy  of  an  in- 
dictment would  be  in  any  other  case  of  crime,  and  also  prima 
facie  to  justify  the  imprisonment  of  the  defendant  if  he  did 
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Dot  give  bail."  ( United  States  v.  Jacobi,  4  Am.  L.  Times  Bep. 
p.  148.)  It  was  also  held  in  United  States  v.  Shephard  (1 
Abbott's  U.  S.  B.  431)y  that  a  remoyal  is  only  author- 
ized after  arrest  and  commitment  tor  want  of  bail..  So  that 
in  the  last  two  cases  it  seems  to  have  been  considered  that 
the  coarse  taken  by  the  government  in  the  present  case  is 
not  only  the  proper  bat  the  only  one. 

There  is  some  correspondence  between  Mr.  Jastice  Mil- 
ler and  Jadge  Love  of  the  Iowa  district,  bearing  upon  this 
question,  reported  in  1  Woolwich,  422.  A  warrant  had 
been  issued  by  a  commissioner  in  Illinois  to  arrest  the  de- 
fendant for  examination.  The  warrant  and  copies  of  the 
affidavits  used  before  the  commissioner,  were  submitted  to 
Mr.  Jastice  Miller,  in  Iowa,  for  an  order  to  the  marshal  of 
Iowa  to  make  the  arrest.  This -course  seems  to  have  been 
taken  in  conformity  with  the  opinion  of  Judge  Drummond. 
Justice  Miller,  however,  held  that  the  accused  could  not  be 
removed  before  examination  in  the  district  where  he  was 
arrested.  Judge  Love  agreed  with  this,  and  added  that  his 
practice  was,  in  cases  in  which  an  indictment  had  been 
found,  to  have  the  accused  brought  before  him  for  identifi- 
cation, and  upon  that  to  issue  his  warrant  for  removal  with- 
out further  examination,  for,  he  says:  '*I  hardly  suppose 
we  could  go  behind  the  indictment." 

The  language  of  the  statute  is.  That  for  any  offense  against 
the  United  States,  the  offender  may  be  arrested,  etc.  Noth- 
ing is  said  expressly,  or  by  fair  implication,  limiting  the 
poM'er  to  arrest  and  imprison  or  bail,  to  those  offenses,  only, 
for  which  no  indictment  has  been  found.  The  second  clause 
of  section  d3,  does,  in  my  judgment,  contemplate  an  examina- 
tion before  the  magistrate,  as  a  prerequisite  to  removal.  But 
an  examination  can  be  had  after  indictment  found  as  well 
as  before;  if  after,  the  indictment  can  be  used  as  a  piece 
of  evidence.  Whether  in  such  case  the  indictment  is  con- 
elusive,  or  the  merits  of  the  charge  may  be  gone  into  on 
the  examination,  are  questions  not  necessary  now  to  decide, 
as  the  defendant  did  not  offer  any  testimony.  The  con- 
struction given  to  this  section,  by  so  many  eminent  judges, 
ought  to  have  great  weight,  especially  as  for  more  than 
eighty  years  it  does*  not  seem  to  have  been  departed  from. 
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I  conclude,  then,  that  an  offender,  after  indictment  fonnd 
in  one  district,  may,  under  this  section,  be  arrested  and  im- 
prisoned or  bailed,  as  the  case  may  be,  for  trial  in  any  other 
district  the  courts  of  whidi  have  cogoizance  of  the  offense. 
This  view  is  strengthened  by  the  consideration  that  it  is,  if 
not  certain,  at  least  extremely  probable,  there  is  no  other 
mode  by  which  the  defendant  can  be  removed.  The  act  of 
Congress,  respectiog  fugitives  from  justice,  (1  St.  at  Large, 
302,)  in  pursuance  of  Article  IV,  Sec.  2,  U.  S.  Constitu- 
tion, provides  a  mode  by  which  offenders  against  State  and 
territorial  laws,  who  have  fled  from  justice,  may  be  deliv- 
ered up  to  the  authorities  of  the  State  or  Territory  de- 
manding them,  but  makes  no  provision  for  the  case  of  those 
persons  who  have  committed  offenses  against  the  United 
States  in  one  district  and  have  fled  to  another.  If  the  de- 
fendant cannot  be  reached  under  this  act,  and  in  my  judg- 
ment he  cannot,  there  remains  but  one  other  course  possible 
besides  the  one  adopted  in  the  case  now  under  consideration^ 
that  is,  for  the  judge  of  the  district  where  the  iddictmeut 

was  found  to  issue  his  warrant  to  the  marshal  of  this  dis- 

* 

trict,  where  the  defendant  now  is.  Such  a  course  has  been 
alladed  to  in  several  of  the  cases  above  cited,  but  always  with 
an  expression  of  doubt  as  to  the  power  of  the  judge  of  one 
district  to  issue  a  warrant  which  will  jastify  the  arrest  of  an 
offender  anywhere  in  the  United  States,  or  a  warrant  ad- 
dressed to  the  marshal  of  any  particular  district  outside  of 
his  own. 

Section  27  of  the  Judiciary  Act  provides  that  it  shall  be 
the  duty  of  a  marshal  to  execute  throughout  his  district  all 
lawful  precepts  directed  to  him,  and  issued  under  the  au- 
thority of  the  United  States.  In  its  usual  form  a  capias  is 
directed  to  the  marshal  of  that  district  in  which  the  court 
issuing  it  has  jurisdiction  to  try  the  offense,  and  commands 
him  to  arrest  the  defendant  if  he  shall  be  found  in  his  dis- 
trict. By  the  provisions  of  the  act  of  March  2,  1792,  (1  ^t. 
at  Large,  333)  subpoenas  in  criminal  cases  for  witnesses,  in 
any  district,  may  run  into  any  other  district.  There  is  no 
similar  provision  in  regard  to  other  process  in  criminal 
cases,  and  this  gives  some  ground  to  conclude  that  Congress 
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having  expressly  declared  that  one  kind  of  process  nii{[;ht 
ran  throaghoat  the  United  States,  intended  to  exclnde  other 
process,  not  mentioned  from  having  such  operation.  This 
pointy  faoweyer  is  beliered  never  to  have  been  judicially  de* 
termined.  Judge  Lowell,  in  1871,  said  be  was  not  aware  of 
any  decision  of  a  court  or  judge  upon  the  question,  but  tbat 
the  power  of  a  jndge  to  issue  a  warrant  which  would  run 
throughout  the  United  States  had  been  much  doubted.  In 
Gonkliu's  Treatise  it  is  positively  stated  that  a  capias  can 
only  be  executed  within  the  district,  and  when  issued  by 
a  district  judge  must  be  directed  to  the  marshal  of  his  dis- 
trict, the  criminal  jurisdiction  of  the  judge  being  confined 
to  his  district.  (Treatise,  pp.  620,  643.)  The  attorney- 
general's  o£Sce,  the  late  Chief  Justice  Taney  being  then 
attorney-general,  decided  that  a  judge  of  the  District  of 
Columbia  could  lawfully  issue  a  warrant  for  the  arrest  of  a 
person,  then  in  Virginia*  for  an  offense  committed  in  the 
District  of  Columbia.  He  said,  however,  that  doubts  from 
respectable  authorities  having  been  stated;  he  advised  an 
application  to  the  Chief  Justice  of  the  United  States  for  a 
warrant  which  he  thought  would  doubtless  be  obeyed  with- 
out question.  (2  Op.  Attorney-General,  p.  664.)  The  same 
view  was  taken  by  the  office  in  1864,  but  in  this  last  opinion 
it  is  also  stated  that  ''there  is  another  procedure  which  may 
be  resorted  to"  and  reference  is  made  to  section  33  of  the 
Judiciary  Act  (11  Op.,  p.  127).  Thus,  while  the  procedure 
by  simple  warrant  running  throughout  the  United  States  has 
always  been  doubted  and  questioned  when  spoken  of,  that 
under  the  thirty-third  section  of  the  Judiciary  Act  seems  never 
to  have  been  doubted  as  proper  as  well  in  cases  of  arrest  after 
indictment  found  as  before.  Certainly  the  proceeding  by  ar- 
rest and  examination,  in  the  district  where  the  defendant  is 
found  before  removal,  is  far  more  merciful  than  the  other,  for 
if  the  warrant  of  the  district  judge  of  Maine  is  authority  for 
an  arrest  in  California,  a  person  may  be  arrested  here  and 
conveyed  across  the  continent  without  an  opportunity  even 
to  show  that  the  marshal  has  mistaken  his  identity. 

The  defendant  has  admitted  that  the  copy  of  the  indict- 
ment is  duly  authenticated,  and  has  raised  no  question  on 
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its  form  or  substance.  He  has,  however,  made  the  point, 
that  it  is  not  sufficient  proof  of  probable  cause  to  justify 
the  commitment  of  the  defendant.  The  cases  cited  above 
show  that  a  certified  copy  of  an  indictment  is  always  consid-* 
ered  sufficient  for  that  purpose  if  uncontradicted,  and  in 
this  case  no  proof  was  offered  by  the  defendant.  Such  is 
the  evidence  on  which  the  Governor  of  a  State  acts  when  the 
extradition  of  a  fugitive  from  justice  is  demanded  under  the 
act  of  Congress  above  cited.  Section  1650  of  the  Criminal 
Code  of  California  provides  that  a  certified  copy  of  an  in- 
dictment may  be  received  as  evidence  by  the  examining 
magistrate.  So  that  if  the  language  of  section  33,  that  the 
arrest  shall  be  agreeably  to  the  mode  of  process  against 
offenders  in  the  State,  means  that  all  the  proceedings,  and 
not  merely  the  process,  shall  be  governed  by  the  State  law, 
this  evidence  mav  be  received  on  an  examination  like  the 
present,  and,  as  has  been  shown,  is  sufficient,  when  uncon- 
tradicted, to  justify  commitment. 

In  my  judgment,  then,  the  defendant  must  be  committed 
or  bailed  to  answer  for  the  offense  charged,  unless  the  fact 
that  the  district  where  the  offense  is  triable  is  within  the 
territory  of  Utah  precludes 'his  removal  to  that  district. 

The  question  for  determination  is,  whether  the  provisions 
of  the  thirty-third  section  of  the  Judiciary  Act,  touching  the 
arrest  and  removal  of  offenders  against  the  United  States, 
must  be  limited  in  their  operation  to  cases  arising  in  those 
districts  which  embrace  a  State  or  some  portion  thereof? 
And  the  answer  must  be  in  the  affirmative  if  the  words 
''  district  in  which  the  trial  is  to  be  had,"  in  the  third  clause 
of  that  section,  refer  only  to  districts  established,  or  organ- 
ized under  that  act.  The  act  of  1789  divided  the  United 
States  into  thirteen  districts.  Since  that  time,  as  States 
have  been  admitted  new  districts  have  been  organized,  and 
so  far  as  I  can  ascertain  it  has  never  been  questioned  that 
the  general  provisions  of  the  Judiciary  Act  applied  to  the 
new  districts  without  any  express  enactment  of  them  for 
such  districts;  although  by  a  narrow  construction  of  the 
language  it  might  be  held  to  apply  only  to  those  courts  and 
districts  organized,  and  to  which  cognizance  of  crimes  is 
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given,  by  that  act.  The  proTision  is  that  if  the  commit- 
ment of  an  offender  is  in  a  district  other  than  that  in  which 
the  offense  is  to  be  tried,  the  judge  shall  issue  his  warrant 
for  the  removal  of  the  offender  to  the  district  in  which  the 
trial  is  to  be  had.  If,  then,  an  offense  against  the  United 
States  maj  be  tried  in  a  district  of  Utah  Territory,  there  is 
nothing  in  the  language  of  this  provision  necessarily  for- 
bidding a  construction  which  will  justify  the  removal  of  an 
offender  there  for  trial.  The  organic  act  of  Utah  does  ex- 
tend the  Constitution  and  laws  of  the  United  States  over 
the  territory  so  far  as  the  same  may  be  applicable.  It  also 
makes  provision  for  the  organization  of  three  District 
Courts  therein,  and  further  provides  ''that  each  of  the  said 
District  Courts  shall  have  and  exercise  the  same  jurisdic- 
tion in  all  cases  arising  under  the  Constitution  and  laws  of 
the  United  States  as  is  vested  in  the  (Hrcuit  and  District 
courts  of  the  United  States."  Thus  these  courts  have  cog- 
nizance  of  all  offenses  committed  in  their  respective  dis- 
tricte,  and  as  such  an  offense  can  only  be  tried  in  the  district 
where  it  is  committed,  the  offender,  if  he  escapes  from  the 
territory,  must  go  unpunished,  unless  he  can  be  removed 
there  for  trial;  and  this  only  can  be  done  under  and  by  vir- 
tue of  the  provisions  of  the  Judiciary  Act.  No  other  pro- 
vision of  law  for  such  a  case  can  be  found,  and  it  does  not 
seem  probable  that  Congress  has  left  it  wholly  unprovided 
for.  For,  if  it  is  doubtful  that  the  warrant  of  a  district 
judge  of  the  United  States  can  be  executed  out  of  his  dis- 
trict, it  is  certain  that  the  warrant  of  a  territorial  judge 
cannot  run  out  of  his  territory.  In  Clinton  v.  Engldyreckt^ 
13  Wal.  434,  the  Supreme  Court  held  that  there  were  no 
"District  Courts  of  the  United  States'*  in  the  sense  of  the 
Constitution,  in  the  territory  of  Utah;  that  although  juris- 
diction was  conferred  upon  them  to  try  cases  arising  under 
the  Constitution  and  laws  of  the  United  States,  this  juris- 
diction was  no  part  of  the  judicial  power  conferred  by  the 
Constitution  on  the  general  government;  that  these  courts 
wene  the  legislative  courts  of  the  territory,  created  in  virtue 
of  that  clause  of  the  Constitution  which  authorizes  Con- 
gress to  make  all  needful  rules  and  regulations  respecting 
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the  territories  of  the  United  States.  It  seems  to  me  to  fol- 
low from  this,  that  the  warrant  of  a  judge  of  a  territorial 
court,  can  no  more  run  throughout  the  United  States  than 
can  that  of  the  judge  of  a  State  court.  The  case  of  Bermer 
V.  ForieTy  9  How.  244,  makes  this  clearer,  if  possible*  The 
court  there  saj  that  Congress  must  not  only  ordain  and  es- 
tablish inferior  courts,  but  the  judges  must  possess  the 
constitutional  tenure  of  office,  before  thej  can  become  in- 
Tested  with  any  portion  of  the  judicial  powers  of  the  Union. 

It  is  doubtless  true  that  the  provisions  of  the  Judiciary 
A.ct  are,  for  the  most  part,  confined  in  their  application  to 
courts  of  the  United  States  in  the  sense  of*  the  Constitu- 
tion. In-  Hcrnbuckle  t.  Tocmbe  (18  Wal.,  p.  648)  it  was 
held  that  the  clause  in  the  organic  act  of  a  Territory  ex- 
tending the  laws  of  the  United  States  over  the  Territory 
had  the  effect  to  import  laws  of  a  general  character  and 
universal  application,  but  whether,  when  acting  in  the  ca- 
pacity of  United  States  Circuit  and  District  courts,  in- 
vested with  the  same  jurisdiction  in  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States,  the  Terri- 
torial courts  were  to  be  governed  by  any  of  the  regulations 
affecting  the  Circuit  and  District  courts  of  tlie  United 
States,  was  a  question  stated  but  not  decided.  Now  the 
provisions  of  section  33  are  of  universal  application,  and 
are  plainly  intended  to  cover  every  offense  against  the 
United  States,  committed  within  the  jurisdiction  of  any  of 
its  courts. 

Another  clause  in  the  section  ought  to  be  noticed.  The 
language  is  that  the  offender  may  be  imprisoned  or  bailed 
for  trial  before  such  ''court  of  the  United  States"  as  by 
law  has  cognizance  of  the  offense.  Is  this  intended  as  a 
limitation  of  the  power  to  arrest  and  imprison  for  any 
offense  given  in  the  context?  I  think  not.  The  plain  in- 
tention is  to  provide  for  any  and  every  offense  against  the 
United  States.  The  crime  charged  in  this  case  is  such  an 
offense  and  is  triable  before  the  District  Court  of  the  third 
judicial  district  of  Utah.  While  the  District  Courts  of 
Utah  are  neither  State  courts  nor  United  States  courts  in 
the  sense  of  the  Constitution,  they  are  still  courts  estab- 
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lished  and  organised  uiider  the  anthority  of  the  United 
States,  sitting  in  a  Territory  belonging  to  the  United  States 
and  exercising  their  jurisdiction  conferred  upon  them  by 
that  goverment.  The  whole  Territory  is  nnderthe  plenary 
control  of  the  general  governmenty  and  the  districts,  while 
they  are  territorial  districts,  are  still  districts  within  which 
certain  offenses  against  the  United  States  must  be  tried  if 
tried  at  all. 

tt  appears  to  me  that,  although  the  District  Courts  of 
Utah  are  not  courts  of  the  United  States  as  defined  in  din- 
ton  V.  EnglebrecfU,  they  are  in  another  sense  not  improperly 
styled  courts  of  the  United  States  as  being  organized  by 
that  government  under  the  authority  to  make  needful  regu- 
lations for  the  Territories.  They  are  spoken  of  as  such  in 
acts  of  Congress  and  in  opinions  of  the  Supreme  Court. 
Thus,  in  Hunt  v.  Palao,  4  How.  689,  the  territorial 
court  of  Florida  is  spoken  of  as  a  court  of  the  United 
States  in  contradistinction  to  a  State  court,  and  in  Clinton 
V.  Englebrecht  the  court  speak  of  these  courts  as  acting,  in 
cases  arising  under  the  Constitution  and  laws  of  the  United 
States,  ''as  Circuit  and  District  Courts  of  the  United 
States.*^  So  far,  then,  as  these  courts  have  exclusive  juris- 
diction over  crimes  committed  against  the  United  States 
they  may,  it  seems  to  me,  be  held  to  be  included  in  the 
term  "courts  of  the  United  States"  as  used  in  the  thirty- 
third  section  of  the  Judiciary  Act.  I  cannot  see  that  any 
sound  rule  of  construction  is  violated  by  so  doing.  The 
act  is  remedial  in  its  character,  and  I  do  not  find  any  good 
ground  for  giving  it  so  narrow  and  technical  a  construction 
as  is  contended  for  by  the  defendant',  the  practical  effect  of 
which  must  be  to  leave  offenses  committed  in  a  Territory 
where  they  cannot  be  reached  or  punished  if  the  offender 
succeeds  in  escaping  to  some  State. 

My  conclusion  is  that  the  defendant  must  be  committed, 
unless  he  give  bail  in  the  sum  of  18,000  to  answer  to  the 
charge  against  him  before  the  court  to  which  the  indict- 
ment was  returned.  If  bail  be  not  given,  a  warrant  for  his 
removal  will  be  issued  as  the  law  directs. 

18 
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The  defendant,  having  been  committed,  was  snbse- 
qnenily  brought  before  Sawyer,  Circuit  Judge,  on  habeas 
corpus.  After  hearing,  he  was  remanded  to  the  custody  of 
the  marshal. 


Marcus  Neff  v.  Sylvester  Pennoter. 

GiBcnrr  Coubt,  District  of  Obeook, 
Maboh  9,  1875. 

1.  Power  of  a  State  over  the  Property  of  Non-residents.— A  State 

has  the  power  to  subject  the  property  of  non-residents,  within  its  terri- 
torial limits,  to  the  satisfaction  of  the  claims  of  her  citizens  against 
such  non-residents  by  any  mode  pf  procedure  which  it  may  deem  proper 
and  convenient  under  the  circumstances,  and  therefore  may,  for  such 
purpose  authorize  a  judgment  to  be  given  against  such  non-resident 
prior  to  seizure  of  such  property,  and  with  or  without  notice  of  the  pro* 
ceeding. 

2.  Proof  oV  Service  in  Case  of  Publication.— The  proof  of  service  re- 

quired by  section  269  of  the  Oregon  Code  to  be  placed  in  the  judgment- 
roll  includes  in  the  case  of  service  by  publication,  the  affidavit  and 
order  for  publication  as  well  as  the  affidavit  of  the  printer  to  the  fact  of 
publication. 

3.  JUDOMENT-ROLL  NOT  THE  WHOLE  RECORD. — The  judgment-rolI  re- 

quired by  said  section  269  is  not  the  exclusive  record  of  the  case,  but  only 
a  collection  of  papers  and  entries  selected  from  the  record  for  conven- 
ience and  economy  and  sufficient  in  the  opinion  of  the  legislature  to 
show  the  judgment  of  the  court  and  its  jurisdiction  to  give  it;  but 
the  record  is  a  history  of  all  the  acts  and  proceedings  in  the  action  from 
its  initiation  to  final  judgment  which  includes  all  the  papers  filed  in 
the  case,  and  upota  which  the  court  acted  in  any  step  of  the  proceedings, 
and  this  record  is  of  the  same  verity  as  the  judgment-roll  which  is 
made  up  from  it. 

4.  Evidence  Necessary  to  Authorize  Order  for  Publication.— In 

case  of  service  by  publication  the  record  must  show  that  there  was  evi- 
dence presented  to  the  court  or  judge  who  made  the  order  for  publication 
by  affidavit,  sufficient  to  prove  the  ultimate  facts  which  bring  the  case 
within  sections  55  and  56  of  the  Oregon  Code,  allowing  such  service;  and 
it  is  not  enough  that  the  affidavit  repeats  the  mere  language  of  the 
statute,  it  must  contain  facte  and  circumstances  sufficient  to  prove  these 
ultimate  facte;  but  when  a  judgment  is  attecked  collaterally  it  is  suffi- 
cient if  the  evidence  conteined  in  the  affidavito  tends  to  prove  such  facts. 

5.  Evidence  of  Cause  of  Action.— An  averment  in  an  affidavit  for  an 

order  for  publication,  *'that  plaintiff  has  a  just  cause  of  action  against 
defendant  for  a  money  demand  on  account,"  is  a  mere  assertion  of  the 


Dist.  Or.]  Nepf  v.  Pennoteb.  275 

1876.]  Opinion  of  the  Gonrtp— Deady,  J. 

■  1 

fact  of  the  existence  of  such  cause  of  action — ^the  opinion  of  the  affiant 
to  that  effect,  but  is  no  evidence  of  it,  and  is  therefore  insufficient  to 
authorize  such  order. 

6.  A  Vbrified  Complaint  an  Affidavit.-— A  verified  complaint  as  to 

the  facts  stated  therein,  is  an  affidavit,  and  when  it  appears  from  the 
record  that  such  a  comprint,  containing  evidence  of  a  cause  of  action 
against  the  defendant,  was  on  file  at  the  time  of  allowing  an  order  for 
publication,  the  court  will  presume  that  such  complaint  was  used  as 
evidence  therefor. 

7.  Diligence  to  ascertain  the  Place  of  Residence  of  Non-resi- 

dent Defendant. — Where  an  order  allowing  service  of  a  summons  bj 
publication,  under  sections  65  and  66  of  the  Oregon  Code  omits  to  direct 
that  a  copy  of  the  complaint  and  summons  be  mailed  to  the  defendant, 
addressed  to  his  place  of  residence,  it  must  appear  from  the  affidavit 
that  the  plaintiff  had  used  reasonable  diligence  to  ascertain  such  place 
of  residence  and  that  it  is  unknown  to  him. 
&  Proof  of  Publication  of  the  SuMMONS.^-Section  69  of  the' Oregon 
Code,  having  provided  that  in  case  of  publication  of  the  summons  "the 
proof  of  service"  shall  be  by  "the  affidavit  of  the  printer  or  his  fore- 
man or  his  principal  clerk,"  an  affidavit  to  such  a  publication  by  one 
styling  himself  therein  "editor,**  is  not  within  the  statute  and  there- 
fore no  evidence  of  the  facts  contained  in  it 

9.  Averment  of  Service  in  Judgment  Entry.— An  averment  of  due 

publication  of  a  summons  in  a  judgment  entry  which  appears  from  the  * 
whole  record  to  be  untrue  or  is  not  affirmatively  supported  by  the  facts 
contained  in  such  record,  is  a  nullity  and  may  be  disregarded. 

10.  Presumptions  in  favor  of  Jurisdiction.— The  common  law  pre- 
sumption in  favor  of  the  jurisdiction  and  regularity  of  the  proceedings 
of  courts  of  record  or  general  jnrisdiction  had  its  origin  in  the  fact  that 
at  common  law  no  judgment  could  be  given  against  a  defendant  until 
he  had  appeared  in  the  action,  but  no  such  presumption  does  or  ought 
to  apply  in  cases  -where  the  defendant  is  a  non-resident  and  there  was 
no  appearance  and  only  constructive  service  of  the  summons  by  publi- 
cation. 

Before  Deasy^  District  Judge. 

The  facts  appear  sufficiently  in  the  opinion  of  the  court. 

John  TV.  WhaUey,  if.  W.  Fechheimer  and  W.  W.  Page,  for 
plaintiff. 

H.  Y,  Thompson  and  George  H.  Durham,  for  defendant. 

Deadt,  J.  This  action  is  brought  to  recover  the  posses- 
sion of  a  half  section  of  land  situate  in  Multnomal^  county, 
the  same  being  donation  claim  57.     It  is  alleged  in  the  com- 
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plaint  that  the  plaintiff  is  a  citizen  of  Oalifornia,  and  the 
owner,  and  entitled  to  the  possession  of  the  premises  which 
are  worth  115,000;  and  that  the  defendant  is  a  citizen  of 
Oregon  and  wrongf  ally  withholds  the  possession  of  the  prem- 
ises from  the  plaintiff. 

The  answer  of  the  defendant  tacitly  admits  the  citizenship 
of  the  parties  and  the  value  of  the  premises  as  alleged  in 
the  complaint,  but  denies  the  ownership  of  the  plaintiff  and 
his  right  to  the  possession  of  the  premises,  and  sets  up  a 
title  thereto  in  himself.  The  defense  of  title  in  the  defend- 
ant is  controverted  by  the  reply.  By  consent  of  parties  the 
cause  was  tried  by  the  coart  without  the  intervention  of  a 
jury,  on  September  24  and  25,  1874,  and  afterwards  sub- 
mitted on  briefs. 

On  the  trial  the  plaintiff  proved  that  a  patent  to  the  prem- 
ises was  issued  to  him  by  the  United  States  on  March  19, 
1866,  as  a  settler  under  the  donation  act  of  September  27, 
1850,  and  rested  his  case. 

Thereupon  the  defendant  offered  in  evidence  duly  certified 
copies  of  the  complaint,  summons,  order  for  publication  of 
summons,  affidavit  of  service  by  publication,  and  judgment 
in  the  action  of  J,  H.  Mitchell  v.  3larcn8  Neff^  in  the  Circuit 
Court  of  the  county  of  Multnomah,  wherein  judgment  was 
given  against  the  defendant  therein  on  February  19,  1866, 
for  the  sum  of  1294.98;  to  the  introduction  of  which  papers 
the  plaintiff  objected,  because,  1.  Said  judgment  istn  per- 
sonam,  and  appears  to  have  been  given  without  the  appear- 
ance of  the  defendant  in  the  action,  or  personal  service 
of  the  summons  upon  him,  and  while  he  was  a  non-resident 
of  the  State,  and  is  therefore  void.  2.  Said  judgment  is 
not  in  rem,  and  therefore  constitutes  no  basis  of  title  in  the 
defendant.  3.  Said  copies  of  complaint,  etc.,  do  not  show 
jurisdiction  to  give  the  judgment  alleged,  either  in  rem  or 
personam;  and,  4.  It  appears  from  said  papers  that  no 
proof  of  service,  by  publication,  was  ever  made,  the  affi- 
davit thereof  being  made  by  the  ** editor"  of  the  Pacific 
Ghnstian  Advocate,  and  not  by  '^  the  printer  or  his  foreman, 
or  his  principal  clerk."  The  court  admitted  the  evidence, 
subject  to  the  objections. 
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The  defendant  then  offered  in  evidence  a  certified  copy  of 
an  execution  issued  upon  said  judgment  on  Julj  9,  1866, 
and  the  returns  thereon  from  which  it  appears  that  the  prem- 
ises in  question  were  sold  upon  said  execution  to  satisfy  said 
judgment  on  August  7,  1866,  to  J.  H.  Mitchell  for  the  sum 
of  $341.60,  to  the  introduction  of  which  papers  the  plaintiff 
objected,  because  the  judgment  in  MUchell  v.  Neff  being 
given  without  jurisdiction,  the  execution  was  void,  and, 
further,  that  thp  notice  of  sale  upon  said  execution  and  at- 
tached to  the  return,  was  no  part  of  either,  and  therefore 
should  not  be  admitted.  The  court  admitted  the  evidence, 
subject  to  the  objections. 

The  defendant  then  'offered  in  evidence  three  papers  pur- 
porting to  be  deeds  to  the  premises  to  the  defendant,  the 
first  being  signed  by  Jacob  Stitzel,  sheriff  of  Multnomah 
county,  •  by  his  deputy,  0.  B.  Upton,  on  January  14,  1867; 
the  second  by  said  Stitssel,  ex-sheriff  of  said  county,  on 
July  24,  1874,  and  the  third  by  E.  J.  Jeffery,  sheriff  of  said 
county,  on  July  21,  1874.  To  the  introduction  of  which 
papers  the  plaintiff  objected,  because  as  to  the  first  one: 
1 .  It  was  not  made  to  the  purchaser  at  the  sheriff 's  sale.  2.  It 
is  not  sealed,  witnessed  or  properly  acknowledged  as  a  deed. 
To  the  second  one:  1.  There  being  no  valid  judgment 
proved,  the  instrument  is  not  a  link  in  the  chain  of  title.  2. 
It  was  not  made  to  the  purchaser  at  the  sheriff  ^s  sale;  and 
as  to  the  third  one,  for  the  same  reasons  as  in  the  case  of 
the  second  one,  with  the  additional  one:  That  it  was  not 
executed  by  the  officer  making  the  sale.  The  court  admit* 
ted  the  evidence,  subject  to  the  objection. 
'  The  defendant  then  offered  in  evidence  an  assignment  by 
J.  H.  Mitchell  to  the  defendant  of  the  certificate  of  pur- 
chase of  the  premises,  dated  August  10,  1866,  to  the  intro- 
duction of  which  thie  plaintiff  objected,  because:  1.  There 
being  no  valid  judgment,  assignment  is  not  evidence  of  title 
in  the  defendant.  2.  If  there  were  a  valid  judgment  to 
support  the  sale  to  Mitchell,  the  assignment  would  pass  a 
mere  equity  to  the  defendant,  to  enforce  a  conveyance  from 
the  former  after  he  had  received  one  from  the  sheriff,  and 
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therefore  it  is  not  evideoce  of  title  in  the  defendant.  The 
conrt  admitted  the  evidence,  subject  to  the  objections. 

The  defendant  having  rested,  the  plaintiff  offered  in  evi- 
dence a  duly  certified  copy  of  the  judgment-roll  in  MUckeU 
V.  Nef,  which  contained  not  only  the  complaint,  summons, 
and  other  parts  of  the  record  of  that  case  already  introduced 
by  tlie  defendant,  but  also  a  copy  of  the  affidavit  of  the 
plaintiff  therein,  upon  which  the  order  for  publication  was 
made;  to  the  introduction  of  which  -the  defendant  objected 
because  said  affidavit  was  not  properly  a  part  of  the  judg- 
ment-roll. The  court  admitted  the  evidence  subject  to  the 
objections. 

Upon  this  evidence,  the  right  of  the  plaintiff  to  recover 
is  admitted,  unless  by  virtue  of  the  sale  of  the  premises 
upon  the  judgment  in  MUcheU  v.  Neff,  and  the  subsequent 
assignments  of  the  certificate  of  purchase  and  the  convey- 
ances to  the  defendant,  the  legal  title  passed  from  the 
plaintiff  to  him. 

Admitting  that  the  proceedings  in  MUcheU  v.  Neff' were 
duly  taken  according  to  the  statute  of  the  State  in  the  case 
of  non-resident  debtors,  what  was  the  effect  or  force  of  the 
judgment  as  against  the  person  of  the  defendant  or  his 
property?  It  is  admitted  on  all  hands  that  such  a  judgment 
is  not  binding  in  personam.  (Story's  Con.  of  Laws,  sec.  539; 
D'Arcy  v.  Ketchun,  11  How.  174;  Oalpin  v.  Page,  18  Wall. 
367.)  And  this  rule  is  expressly  declared  in  the  Or.  Code 
of  Civil  Procedure,  section  606,  as  follows:  ''No  natural  per- 
son is  subject  to  the  jurisdiction  of  a  court  of  this  State, 
unless  he  appear  in  the  court,  or  be  found  within  the  State, 
or  be  a  resident  thereof,  or  have  property  therein;  and  in 
the  last  case  only  to  the  extent  of  such  property  at  the  time 
the  jurisdiction  attached. '*  Neither  is  it  claimed  by  the 
defendant  that  this  judgment  had  any  other  or  greater 
effect  than  to  enable  the  plaintiff  therein  to  subject  this 
property  to  the  payment  of  the  debt  owed  him  by  Neff. 

But  the  plaintiff  maintains  that  the  court,  in  Mitchdl  v. 
jA/i?^*  could  not  acquire  jurisdiction  to  reach  the  property  of 
a  non-resident,  or  subject  it  to  the  payment  of  his  debts, 
owed  in  this  State,  except  by  the  actual  seizure  of  such 
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property  contemporaneous  with  the  commencement  of  the 
proceeding  or  before  the  rendition  of  the  judgment  therein. 

In  support  of  this  position,  the  case  of  Oalpin  y.  Page^ 
decided  by  Mr.  Justice  Field,  in  the  Circuit  Court  for  tiie 
District  of  California,  on  August  31, 1874,  is  cited  (ante,  93). 
In  this  case  the  learned  judge,  after  showing  that  ''  The  tri- 
bunals of  one  State  have  no  jurisdiction,  and  can  have  none^ 
over  persons  and  property  withoQt  its  territorial  limits,'' 
proceeds  as  follows:  ** But  over  property  and  persons  within 
those  limits  the  authori<ty  of  the  State  is  supreme,  except 
as  restrained  by  the  Federal  Constitution.  When,  there- 
fore, property  thus  situated  is  held  by  parties  resident  with- 
out the  State,  or  absent  from  it,  and  thus  beyond  the  reach 
of  the  process  of  its  courts,  the  admitted  jurisdiction  of  the 
State  over  tiie  property  would  be  defeated  if  a  substituted 
eervice  upon  the  parties  were  not  permitted.  Accordingly, 
under  special  circumstances,  upon  the  presentation  of  par- 
ticular proofs,  substituted  service,  in  lieu  of  personal  ser- 
vice, is  allowed  by  statute  in  nearly  all  the  States,  so  as  to 
subject  the  property  of  a  non-resident  or  absent  party  to 
such  disposition  by  their  tribunals  as  may  be  necessary  to 
protect  the  rights  of  their  own  citizens.  ^  *  ^  A  pure 
personal  judgment,  not  used  as  a  means  of  reaching  property 
at  the  time  in  the  State,  or  affecting  some  interest  therein, 
or  determining  the  status  of  the  plaintiff,  rendered  against 
a  non-resident  of  the  State,  not  having  been  personally 
served  within  its  limits,  and  not  appearing  to  the  action, 
would  not  be  a  judicial  determination  of  the  rights  of  the 
parties,  but  an  arbitrary  declaration  by  the  tribunals  of  the 
State  as  to  the  liability  of  a  party  over  whose  person  and  prop- 
erty they  have  no  control.  The  validity  of  the  statute  can 
only  be  sustained  by  restricting  its  application  to  cases 
where,  in  connection  with  the  process  against  the  person, 
property  in  the  State  is  brought  under  the  control  of  the* 
court  and  subjected  to  its  judgment,  or  where  the  judgment 
is  sought  simply  as  a  means  of  reaching  such  property  or 
affecting  some  interest  therein,  or  to  cases  where  the  action 
relates  to  the  personal  skdus  of  the  plaintiff  in  the  State.'* 

But  I  see  nothing  in  this  language  or  the*  rule  as  there 
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laid  dowDy  which  supports  or  gives  conutenaiice  to  the 
position  of  the  plaintiff,  unless  it  be  in  the  statement  that 
the  statute  giving  the  right  to  proceed  by  publication  against 
non-residents  of  the  State  is  valid  only  when  restricted  "  to 
cases  where,  in  connection  with  the  process  against*  the 
person,  property  in  the  State  is  brought  under  the  control 
of  the  court,  and  subjected  to  its  judgment." 

Now,  the  property  wa0  '^  brought  under  the  control  of  the 
court,  and  subjected  to  its  judgment  '*  in  MUchdl  v.  Neff^  if 
at  all,  by  the  execution  which  issued  upon  the  judgment.  This 
process  against  the  property  of  Neff  was  issued  to  enforoe 
the  judgment  given  in  pursuance  of  the  process  against  his 
person.  The  one  was  the  inception  and  the  other  the  com- 
pletion of  the  proceeding,  and  so  they  were  connected  to<- 
gether  as  the  links  in  a  chain.  Certainly,  the  process  againat 
the  property  could  issue  in  connection  with  the  process 
against  the  person  without  being  exactly  simultaneous  with 
it.     Thev  were  related  parts  of  the  same  proceeding. 

Besides,  this  jodgment.  though  person  Jin  fonn.  was  pro- 
cured,  intended  and  used  simply  as  a  means  of  reaching  the 
property  of  Neff  then  within  the  State,  and  according  to 
the  rule  in  Oalpin  v.  Page^  supra,  is  so  far  valid  and  bind- 
ing. But  the  power  of  the  State  over  the  property  within 
its  limits,  of  non-residents,  being  supreme,  and  it  being  ad- 
mitted on  all  hands  that  the  State  may  subject  such  prop- 
erty ''to  such  disposition  by  their  tribunals  as  may  be  nec- 
essary to  protect  the  rights  of  its  own  citizens,"  in  my  judg- 
ment, the  mode  of  exercising,  this  power  is  a  matter  for  the 
State  to  determine.  In  the  exercise  of  this  power  it  may 
require  that  the  proceedings  be  strictly  in  rem  and  com- 
menced by  the  seizure  of  the  property,  or  it  may,  as  pro- 
vided in  this  State,  upon  the  proper  preliminary  showing, 
permit  a  suit  to  be  maintained  against  the  non-resident  by 
name — nominally — for  the  purpose. of  enabling  the  plaintiff 
therein  to  first  judicially  establish  his  right  or  claim  against 
such  non-resident,  and  then  authorize  the  seizure  and  dis- 
position of  the  property  so  as  to  satisfy  the  same.  In  either 
case,  the  result  is  the  same;  while  the  latter  mode  of  pro- 
ceeding has  this  to  commend  it  over  the  former,  that  it  does 
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not  permit  the  seizure  or  interference  ii^ith  the  property  of 
the  non-resident  until  the  right  or  olaim  of  the  citizen  in  or 
to  it  is  satisfactorily  established. 

Nor  does  it  appear  to  me  .that  the  State  is  bonnd  in  any 
case  to  provide  for  giving  notice  to  the  absent  party  by 
publication  of  the  summons  or  otherwise.  That  matter  per- 
tains to  the  mode  of  proceeding  over  which  the  State  has 
absolute  control.  The  notice  usually  given  is  merely  con- 
structive, and  in  a  large  number,  if  not  in  a  majority  of 
cases,  gives  no  information  to  the  absent  party.  Of  course 
it  is  the  duty  of  the  State  to  deal  justly  and  considerately 
with  non-residents  who  have  property  within  her  jurisdic- 
tion, and  therefore  it  should  provide  as  far  as  practicable 
that  no  proceeding  should  be  taken  in  her  courts  to  affect 
such  property,  without  notice  to  the  owner.  It  being 
shown  that  the  State  has  the  power  to  subject  the  property 
of  non-residents  to  the  payment  of  debts  owing  to  her  citi- 
zens by  such  a  praceeding  as  may  by  law  be  provided,  in- 
cluding one  in  which  such  property  is  no^  seized  prior  to 
judgment,  but  thereafter,  and  then  only  for  the  purpose  of 
satisfying  said  judgment,  it  remains  to  be  considered 
whether  the  judgment  in  MUcheli  v.  Neff  was  given  by  a  court 
having  jurisdiction  to  do  so  according  to  the  laws  of  the 
State. 

The  plaintiff  maintains  that  the  court  acted  without  juris- 
diction, because  it  appears  from  the  record:  1.  That  the 
order  of  publication  was  made  without  evidence  that 
Mitchell  had  ''a  cause  of  action  against"  Neff;  or,  2.  That 
any  diligence  had  been  used  to  ascertain  his  ''place  of  resi- 
dence." 3.  That  the  service  of  the  summons  was  not  proved 
as  by  statute  provided. 

In  consideration  of  these  objections  two  preliminary 
questions  arise  which  must  first  be  disposed  of,  namely: 
What  constitutes  a  judgment-roll^  and  is  it  the  only  part  of 
the  record  of  the  court  which  may  be  inspected  upon  an 
objection  to  its  jurisdiction?  As  to  what  constitutes  a 
judgment-roll  in  this  State  there  has  been  no  decision  by 
the  Supreme  Court  of  the  State,  and  therefore  this  court 
must  construe  the  statute  on  the  subject  for  itself.    The  Code 
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of  Civil  Procedure,  section  269,  provides  that  ''the  clerk  shall 
prepare  and  file  in  his  office  the  jndgment-roU/'  ''if  the  com- 
plaint has  not  been  answered  by  anj  defendant"  by  attach- 
ing "together  in  the  order  of  their  filing,  issning  and  entry, 
the  complaint,  summons  and  prpof  of  service,  and  a  copy 
of  the  entry  of  judgment."  The  law  of  this  State  at  the  date 
of  the  proceedings  in  MUchell  v.  Neff^  provided  that  when- 
ever personal  service  cannot  be  made  upon  the  defendant, 
and  "after  due  diligence  he  cannot  be  found  within  the 
State,  and  when  that  fact  appears  by  affidavit  to  the  satis- 
faction of  the  court  or  judge  thereof,  and  in  like  manner  it 
appears  that  a  cause  of  action  exists  against  the  defend- 
ant," "such  court  or  judge  may  grant  an  order"  allowing 
constrictive  service  to  be  made  in  the  case,  by  publication 
of  the  summons,  "among  other  cases,  when  the  defendant 
is  not  a  resident  of  the  State,  but  has  property  th^ein,  and 
the.  court  has  jurisdiction  of  the  subject  of  the  action/' 
(Code  of  Civil  Procedure,  section  65.) 

In  the  case  of  Mitchell  v.  Neff,  there  was  an  order  granted 
by  the  judge  allowing  service  of  the  summons  to  be  made 
by  publication,  under  this  section.  What  then  constitutes 
the  proof  of  such  constructive  service,  and  is,  therefore,  a 
necessary  part  of  the  judgment-roll?  The  question  is  not 
altogether  free  from  difficulty,  principally  because  section  69 
of  the  Code,  in  prescribing  what  "  proof  of  the  service  of  the 
summons"  shall  be,  provides,  that  if  served  by  the  sheriff, 
his  certificate  thereof;  if  served  by  any  other  person,  his  affi- 
davit thereof ,  and  "incase  of  publication,  the  affidavit  of 
the  printer  or  his  foreman  or  his  principal  clerk,  showing 
the  same." 

On  behalf  of  the  defendant  it  is  maintained  that  section 
69  limits  the  effect  and  scope  of  the  phrase  "proof  of  ser- 
vice,*' as  used  in  section  269,  to  the  affidavit  of  the  printer 
touching  the  mere  fact  of  publication  of  the  summons  in 
the  newspaper.  But  because  the  effect  of  the  phrase  is  so 
limited  in  section  69 — the  printer's  relation  to  and  knowl- 
edge of  the  subject  beginning  and  ending  with  the  fact  of 
such  publication — it  does  not  follow  that  the  legislature  in- 
tended it  should  be  so  understood  and  applied  wh^n  used 
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elsewliere  in  the  Code,  particularly  when  the  natural  sig- 
nification  of  the  words  and  the  plain  import  of  the  context, 
us  in  section  269,  require  that  it  should  be  construed  to 
include  other  facts  than  this  one. 

The  judgment-roll  of  the  Code  is  a  mere  collection  of 
papers  and  copies  of  entries  in  the  case,  sufficient,  at  least, 
to  show  a  prima  facie  case  of  jurisdiction  in  the  court  and 
the  exercise  thereof  until  a  final  determination  of  the  con- 
troversy, so  far  as  the  particular  proceeding  is  concerned. 
As  its  name  implies,  it  is  the  roll  or  record  of  the  final  de* 
termination  or  judgment,  and  not  of  the  entire  proceedings 
in  the  case.  Among  other  things,  the  proof  of  service  is 
directed  to  be  placed  in  such  roll,  because,  without  it,  it 
would  not  appear  therefrom  that  the  court  had  jurisdiction 
to  give  the  judgment.  But  how  does  the  mere  affidavit  of 
the  printer,  as  to  the  publication  of  the  summons,  show  a 
service  of  the  summons?  It  cannot  appear  from  such  affi* 
davit  that  any  court  or  judge  ever  ordered  publication  of 
the  summons,  or,  if  so,  in  that  particular  paper  or  for  that 
length  of  time.  Such  an  affidavit  may  be  made  and  filed  in 
a  cause*  and  placed  in  the  roll  without  any  order  for  publica- 
tion having  been  made,  or,  if  there  was  one,  without  the 
publication  proved  by  it  being  in  any  essential  in  accord- 
ance with  it. 

''The  proof  of  service*'  in  a  judgment-roll,  must,  accord- 
ing to  the  natural  signification  of  the  words,  and  the  obvious 
purpose  of  section  289,  include  not  only  the  fact  of  delivery 
or  publication  of  the  summons,  but  the  authority  to  do  so. 
In  the  case  of  service  by  a  sheriff,  his  certificate  of  delivery 
to  the  defendant  would  not  be  sufficient  proof  of  service, 
unless  it  contained  evidence  of  his  authority — that  is,  was 
done  in  his  official  character;  and  so  when  the  service  pur- 
ports  to  be  by  publication,  it  is  not  proven — shown,  estab- 
lished— until  the  authority  to  publish  is  proven  as  well  as 
the  publication  itself. 

This  proof — ^proof  of  service  of  the  summons — the  Code 
directs  to  be  placed  in  the  judgment-roll  as  part  of  it. 
What  constitutes  such  proof  depends  upon  the  circum- 
stances of  the  case.    Where  the  service  is  by  publication. 


284  Nefp  v.  Pennoteb.  [Cir.  Ot. 

»  I  I  -      -       u    1  ■-■-|--  I    -  II     I        I  -  —  _      _  _    ■         . . ^— — ■ ^— 

Opinion  of  the  Goort — Deady,  J.  [March, 

it  must  include  not  onlj  proof  of  the  fact  of  publication  in 
a  newspaper,  but  the  authority  therefor.  Nothing  short  of 
the  order  of  the  court  allowing  the  publication  will  suffice 
for  this  purpose;  and  unless  such  order  state  that  the  facts 
necessary  to  give  jurisdiction  appeared  by  affidavit,  it 
should  include  the  affidavit  also.  Admitting  that  an  order 
for  publication  containing  the  statements  suggested  would 
he  prima  fade  sufficient,  yet  the  full  and  complete  proof  of 
the  service  should  include  the  affidavit  upon  which  the 
order  was  made. 

The  only  authority  cited,  which  differs  from  this  conclu* 
sion,  is  Hahn  v.  Kelly,  34  Cal.  304,  in  which  it  was  held 
that  neither  the  affidavit  for  the  order  for  publication  nor 
the  order  itself  were  a  part  of  the  judgment-roll,  and  thai 
the  only  proof  of  service  of  the  summons  which  it  need  con* 
tain  is  the  affidavit  of  the  printer  to  the  fact  of  publication. 
The  court  admitted  that  ^'the  proof  of  service  by  publica- 
tion" should  include  the  affidavit  and  order  of  publication, 
because  ''in  point  of  law  they  constitute  a  part  of  the  mode" 
of  such  service;  and  this  itself  is  sufficient  reason  why  the 
statute  should  not  have  been  so  construed  as  to  exclude 
them.  In  the  same  court  the  previous  cases  of  Braly  v. 
Seaman,  30  Cal.  610,  and  Forbes  v.  Hyde,  31  Cal.  342,  were 
considered  and  decided  upon  the  theory  that  tbe  affidavit 
and  order  for  publication  were  a  necessary  part  of  the  proof 
of  the  service  and  therefore  a  constituent  of  the  judgment- 
roll.  ''Counsel  eminent  for  learning  and  ability,"  who  ar- 
gued these  important  cases,  "assumed  and  therefore  con- 
ceded that  they  were  a  part  of  the  judgment*roll;  '^  and  there 
can  be  no  doubt  that  the  rule  first  announced  in  Hahn  y« 
Kelly  was  a  wide  departure  from  what  had  been  understood 
and  assumed  by  the  bench  and  bar  of  that  State  to  be  the 
true  construction  of  this  statute. 

In  Oalpin  v.  Fage,  supra  21,  Mr.  Justice  Field  held  that 
the  proof  of  service  must  include  the  affidavit  and  order  for 
publication.  In  considering  the  question  he  says:  "Now 
it  is  evident  that  the  language  of  the  statute  in  the  first  title 
mentioned,  declaring  what  shall  be  proof  of  service  of  the 
summons,  must  be  limited  to  the  action  of  the  persons  mak- 
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Ing  the  serrice  or  poblication,  of  which  the  sections  imme- 
diately preceding  in  the  same  title  speak;  as  if  the  language 
were  as  follows:  'Proof  of  the  service  of  a  summons  by  the 
sheriff  or  other  person,  or  by  a  publisher  of  a  newspaper, 
as  above  provided,  shall  be  as  follows.'  The  obvious  mean- 
ing intended  is,  that  the  proof  of  service  which  the  parties 
performing  the  particular  duty  prescribed  must  furnish, 
shall  be  the  certificate  or  affidavit  designated.  It  does  not 
mean  that  such  certificate  or  affidavit  shall  be  all  that  is  re- 
quired on  the  subject  of  service,  but  only  all  that  is  required 
of  those  particular  persons.  Any  other  construction  would 
lead  to  this  absurd  result,  that  an  affidavit  can  be  used  to 
establish  conclusively,  a  fact  to  which  it  makes  no  refer- 
ence. Publication  of  a  summons  in  a  newspaper  is  not  ser- 
vice of  the  summons,  nor  is  an  affidavit  of  such  publication 
proof  of  service.  The  publication  to  be  of  any  avail,  must 
be  in  a  paper  designated  and  for  the  period  prescribed  by 
the  order  of  the  court  or  judge.  The  terms  of  such  order 
must  therefore  be  connected  with  the  affidavit,  or  the  proof 
will  amount  to  nothing.  The  affidavit,  by  itself,  is  only  a 
portion  of  the  proof,  a  solitary  link  in  the  chain  required. 
The  printer  is  not  supposed  to  know  anything  of  the  order, 
and  is  not  called  upon  even  to  refer  to  it  in  his  affidavit. 

''When  therefore  the  record  of  the  judgment  comes  to  be 
made  up,  it  must  necessarily  include  the  order  of  the  court, 
or  it  will  disclose  no  proof  of  service.  And  when  the  statute 
requires  the  clerk  to  attach  with  other  papers  the  proof  of 
service,  it  means  not  merely  the  affidavit  which  ihe  pub- 
lisher may  furnish  as  part  of  such  proof,  but  the  order  also, 
without  which  the  affidavit  establishes  nothing.  It  is  giv- 
ing to  the  provision,  declaring  the  proof  which  the  officer 
or  person  making  personal  service  or  the  printer  publishing 
the  summons  shall  furnish  of  their  acts,  the  effect  of  a  dec- 
laration that  no  other  proof  of  the  service  was  necessary, 
that  error  in  our  judgment  was  committed  in  Hahn  v.  Kdly, 
That  the  ruling  in  that  case  left  the  judgment-roll  a  defec- 
tive and  imperfect  record,  seems  to  have  been  felt  by  the 
court,  for  it  says:  'In  our  judgment,  it  would  have  added 
to  the  completeness  of  the  record  to  have  made  proof  of 
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service  by  pablication,  include  also  the  affidavit  of  the 
partj,  and  the  order  of  the  court  directing  the  publication 
to  be  made,  for,  in  point  of  law,  they  constitute  a  part  of 
the  mode;  but  the  legislature  has  not  seen  proper  to  do  so, 
and  we  can  no  more  add  to  their  will  than  we  can  take 
from  it/ 

"  For  the  reasons  we  have  stated,  we  do  not  admit  that  the 
statute  sanctions  any  such  defective  record;  but,  on  the  con- 
trary, we  are  clear,  that  properly  construed,  it  requires  full 
proof  of  the  jurisdictional  facts  to  be  incorporated  into  tho 
judgment-roll." 

I  am  not  advised  what  has  been  the  practice  in  this  State 
in  this  matter.  In  the  case  under  consideration  the  roll 
does  not  contain  the  order  for  publication,  but  does 
contain  the  affidavit  therefor.  But  the  order  having  been 
put  in  evidence  by  the  defendant  may  be  considered,  so  far 
as  he  is  concerned,  a  part  of  the  roll.  The  roll  itself  is 
otherwise  made  up  in  utter  disregard  of  the  statute,  the  pa- 
pers and  entries  comprising  it,  being  attached  together  pell 
mell,  without  any  reference  to  the  order  of  their  issuing, 
filing  or  entry;"  while  some  of  them  are  motions  for  orders 
and  judgments  and  the  like,  which  are  out  of  place. 

The  ruling  in  Oalpin  v.  Page,  supra,  being  made  by  a  jus- 
tice of  the  Supreme  Court  of  the  United  States,  is  of  more 
direct  authority  in  this  court,  than  that  in  the  Hahn  v. 
Kelly,  while  the  reasons  for  it,  to  my  mind,  far  outweigh 
those  given  in  support  of  the  ruling  in  the  latter  case.  In 
my  judgment  there  is  scarcely  a  doubt  that  the  judgment- 
roll,  to  show  "  the  proof  of  service,"  must  contain  not  only 
the  proof  of  publication  of  the  suknmons,  but  also  the  au- 
thority for  such  publication.  But  the  affidavit  and  order 
for  publication  may  be  inspected  by  this  court  for  the  pur- 
pose of  ascertaining  whether  the  court  in  MitcheU  v.  JN^ejf  had 
jurisdiction  or  not,  upon  another  ground.  The  judgment-roll 
is  not  the  whole  of  the  record  in  Mitchell  v.  Neff.  The  record 
of  the  case  comprise  '^ahistory  of  all  theacts  and  proceedings 
in  the  action  from  its  initiation  to  final  judgment."  (Galpin  v. 
Page,  supra,  22.)  A  part  of  this  record  or  history  is  at  least 
all  the  papers  filed  in  the  case,  and  upon  which  the  court 
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appears  to  have  acted  in  any  step  of  the  proceedings.  *  So 
are  the  entries  and  files  containing  the  acts  and  doings  of 
the  court  in  the  case.  And  these  are  all  rerities  in  the 
same  sense,  and  in  the  same  degree,  as  the  portion  of  them 
which  by  statate  constitute  the  judgment-roll.  These  are 
all  elements  of  **  the  record  at  common  law,  which  imported 
absolute  verity,*'  and  the  definition  of  a  record  contained 
in  section  719  of  the  Code  of  Civil  Procedure,  is  to  the  same 
effect:  ''A  judicial  record,  is  the  record,  official  entry  or 
files  of  the  proceedings  in  a  court  of  justice,  or  the  official 
acts  of  a  judicial  officer,  in  an  action,  suit  or  proceeding." 

There  is  nothing  in  section  269  prescribing  how  the  judg« 
ment-roU  shall  be  made  up,  which  expressly  or  by  implica- 
tion makes  it  the  record  of  the  case  or  that  imparts  to  it  any 
more  or  greater  verity,  than  the  rest  of  the  record.  As 
has  been  already  remarked,  the  judgment-roll  is  not  the 
whole  record  of  the  case,  but  only  a  collection  of  such  of 
the  papers  and  entries  as  in  the  opinion  of  the  legislature 
were  necessary  or  sufficient  to  show  a  prima  facie  case  of 
jurisdiction  in  the  court  to  pronounce  the  judgment.  The 
remaining  portion  of  the  record  which  is  often  roluminous, 
is  omitted  from  this  roll  on  grounds  of  convenience  and 
economy.  For  the  same  reason,  I  suppose,  the  roll  is  made 
up  in  part  by  attaching  the  original  papers  together  instead 
of  copying  them  upon  parchment,  as  was  once  the  case,  or 
in  a  book,  as  is  still  the  case  in  some  States,  and  in  this  in 
particular  cases.  (See  section  270,* Code  of  Civil  Procedure.) 
There  is  really  no  ground  for  assuming  that  the  legislature, 
in  providing  for  this  brief  judgment-roll,  intended  to  thereby 
exclude  the  rest  of  the  papers  and  entries  of  the  case  from 
the  record,  and  to  take  from  them  the  force  and  effect  as 
evidence  to  which  they  were  otherwise  entitled.  In  the  very 
nature  of  things,  there  is  jnst  as  much  reason  and  convenZ 
ence  in  attributing  absolute  verity  to  an  order  for  the  pub- 
lication of  a  summons  as  to  the  ex  paiie  judgment  given  in 
pursuance  of  it,  in  the  same  case  and  by  the  same  court  or 
judge;  and  it  is  not  to  be  assumed,  in  the  absence  of  express 
provision  to  that  effect,  that  the  legislature  would  make  such 
an  illogical  and  absurd  distinction. 
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In  considering,  then,  the  objections  made  to  the  judgment 
in  MUchdl  v.  Neff^  the  court  will  inspect  the  affidavit  and 
order  for  publication,  as  well  as  the  rest  of  the  record,  upon 
the  double  ground  that  they  are  properly  a  part  of  the  judg- 
ment-roll, and  also  a  part  of  the  general  record  of  the  case, 
and  therefore,  in  either  case,  of  equal  verity  with  any  part 
of  such  roll.  If,  then,  it  shall  appear  from  the  record  in  the 
case  that  the  court  in  MitcheU  v.  ^^e^,  never  acquired  juris- 
diction to  give  the  judgment  it  did,  the  sale  of  the  premises 
and  subsequent  proceedings  were  void,  and  the  plaintiff 
must  recover.  This  conclusion  would  follow  upon  general 
principles,  and  is  within  the  rule  expressly  declared  in  sec- 
tion 731  of  the  Code  of  Civil  Procedure,  as  follows:  ''Any 
judicial  record  may  be  impeached,  and  the  presumption 
arising  therefrom  overcome,  by  evidence  of  a  want  of  juris- 
diction in  the  court  or  judicial  officer  ^  ^  ^  in  respect 
to  the  proceedings." 

To  proceed,  then,  with  the  consideration  of  the  objec- 
tions: Was  the  order  for  publication  of  the  summons  made 
without  evidence  that  Mitchell  had. ''a  cause  of  action"' 
against  Neff  ? 

The  affidavit  of  Mitchell  upon  which  this  order  was  made 
is  dated  November  13,  1866,  and  after  the  title  of  the  cause 
reads  as  f&Uows:  ''I,  J.  H.  Mitchell,  plaintiff,  being  first 
duly  sworn,  say  the  defendant,  Marcus  Neff,  is  a  non-resid- 
ent of  this  State;  that  he  resides  somewhere  in  the  State  of 
California,  at  what  place' affiant  knows  not,  and  he  cannot 
be  found  in  this  State.  The  plaintiff  has  a  just  cause  of 
action  against  defendant  for  a  money  demand  on  account. 
That  this  court  has  jurisdiction  of  such  action.  That  the 
defendant  has  property  in  this  county  and  State." 
•  The  order  was  granted  in  open  court,  on  the  same  date 
as  the  affidavit,  and  reads  as  follows:  "Now  at  this  day 
comes  the  plaintiff  in  his  proper  person  and  by  his  attorneys 
Mitchell  and  Dolph,  and  files  affidavit  of  plaintiff  and 
motion  for  an  order  of  publication  of  summons  as  follows : 
— '  Now  comes  the  plaintiff  by  his  attorneys  and  upon  the 
affidavit  of  plaintiff  herewith  filed  moves  the  court  for  an 
order  of  publication  of  summons  against  defendant,  as  re- 
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quired  by  law — he  being  a  non-resident;* — ^and  it  appearing 
to  the  satisfaction  of  the  court  that  the  defendant  cannot 
alter  due  diligence  be  found  in  this  State  and  that  he  is  a 
non-resident  thereof;  that  his  place  of  residence  is  unknown 
to  plaintiff,  and  cannot  with  reasonable  diligence  be  ascer- 
tained by  him;  and  that  plaintiff  has  a  cause  of  action 
against  the  defendant;  and  that  defendant  has  property  in 
this  county  and  State,  it  is  ordered  and  adjudged  by  the 
court  that  service  of  the  summons  in  this  action 'be  made  by 
publication  for  six  weeks  suocedsively  in  the  Pacific  Christian 
Advocate,  a  weekly  newspaper  published  in  Multnomah 
county,  Oregon,  and  this  action  is  continued  for  such  ser- 
vice." 

The  jndgakent  in  MUchdl  v.  Neffheing  now  attacked  or  ques- 
tioned collaterally,  not  on  appeal,  if  there  is  any  evidence 
in  the  affidavit  tending  to  prove  or  establish  the  ulti- 
mate fact  upon  which  jurisdiction  to  grant  the  order  de- 
pends— the  existence  of  a  cause  of  action  against  the  defend- 
ant— it  is  sufficient  to  sustain  the  judgment.  But  if  there 
is4io  evidence  of  such  fact,  the  court  acted  without  author- 
ity and  the  judgment  is  void.  I  find  the  rule  upon  this  sub- 
ject laid  down* very  fully  and  clearly  by  Mr.  Justice  Sawyer, 
in  Forbes  v.  Hyde,  31  Gal.  348,  as  follows:  ''There  is  a 
marked  distintstion  between  an  affidavit  which  presents  some 
evidence  on  a  vital  point,  but  clearly  of  a  character  too  un* 
satisfactory  to  justify  an  order  for  publication  of  summons 
based  upon  it,  and  aii  affidavit  which  presents  no  evidence 
at  all  tending  to  prove  the  essential  fact.  In  the  former 
case  the  judge  might  be  satisfied  upon  very  slender  and  in- 
conclusive testimony;  but  there  being  some  appreciable  ev- 
idence of  a  legal  character,  which  calls  into  action  the  judg- 
ment of  the  judge,  he  has  jurisdiction  to  consider  and  pass 
upon  it.  He  may  be  wholly  and  egregiously  wrong  in  his 
conclusion  upon  the  weight  of  the  evidence,  but  he  has  juris- 
diction to  act  upon  it,  and  his  action  is  simply  erroneous . 
His  order  would  in  such  case  be  reversed  on  appeal.  But 
as  there  was  jurisdiction  to  act,  until  reversed,  or  attacked 
by  some  direct  proceeding  to  annul  it,  the  order  and  judg- 
ment based  upon  it  would  be  valid.  Such  a  judgment 
19 
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could  not  be  collaterally  attacked.  If,  however,  there  is  a 
total  want  of  evidence  on  any  point  necessary  to  be  deter- 
mined, upon  which  the  law  requires  the  mind  of  the  judge 
to  be  satisfied  as  a  prerequisite  for  granting  an  order  of 
publication,  then  there  is  nothing  upon  which  he  is  author- 
ized to  act;  the  evidence  which  is  the  very  basis  of  his 
jurisdiction  and  upon  which  it  depends,  is  wanting,  and  his 
action  is  without  authority.  His  action  is  not  merely  erro- 
neous, for  there  was  nothing  to  call  into  exercise  the  judicial 
mind — there  is  w>  jurisdiction  to  act  at  all,  and  the  pro- 
ceeding is  void." 

There  is  nothing  in  the  affidavit  of  Mitchell  which  tends 
to  show  that  he  had   ^' a  cause  of  action"  against  Neff. 
True,  he  asserts  therein  that  he  has  a  cause  of  action,  but 
this  is  not  the  statement  of  a  fact  tending  to  prove  such  a 
proposition,  but  a  general  assertion  or  expression  of  opinion 
that  the  proposition  is  true.     But  it  is  the  province  of  the 
court  to  determine  that  question,  upon  the  facts  to  be  stated 
in  the  affidavit.    A  general  statement  that  the  plaintiff  has 
a  cause  of  action  against  the  defendant  is  not  sufficient.    It 
does  not  make  the  matter  appear  to  the  court.     The  facts 
necessary  to  show  that  a  cause  of  action  exists  must  be 
stated.     Concerning  the  material  circumstances  of  time, 
place  and  amount,  this  affidavit  is  wholly  silent,  and  whether 
this  supposed  cause  of  action  arose  upon  an  indebtedness 
of  one  mill  for  ''  a  small  measure  of  moonshine"  or  a  mil- 
lion of  dollars  for  as  many  miles  of  land,  is  left  to  conjec- 
ture.    In  Forbes  v.  Hyde^  ettpra,  364,  'Mr.  Justice  Sawyer 
quotes,  with  approval,  the  following  ruling  upon  this  sub- 
ject from  Bidketson  v.  Richardson^  26  Gal.  153:  *^An  affidavit 
which  merely  repeats  the  langaage  or  substance  of  the  stat- 
ute is  insufficient.     ^    *    The  ultimate  facts  of  the  statute 
must  be  proved,  so  to  speak,  by  the  affidavit,  by  showing 
the  probatory  facts  upon  which  each  ultimate  fact  depends. 
These  ultimate  facts  are  conclusions  drawn  from  the  exist- 
ence of  other  facts,  to  disclose  which  is  the  special  office  of 
the  affidavit.     To  illustrate:  It  is  not  sufficient  to  state  gen- 
erally that  after  due  diligence  the  defendant  cannot  be  found 
•    ithin  the  State,  or  that  the  plaintiff  has  a  good  cause  of 


Dist.  Or.]  Nepf  v.  Pennoteb.  291 

»  T 

1876.]  Opinion  of  the  Ooort—Deady,  J. 

action  against  him,  or  that  he  is  a  necessary  party;  but  the 
acts  constituting  due  diligence,  or  the  facts  showing  that 
he  is  a  necessary  party  should  be  stated.  To  hold  that  a 
bald  repetition  of  the  statute  is  sufficient,  is  to  strip  the 
court  or  judge  to  whom  the  application  is  made  of  all  judi- 
cial functions  and  allow  the  party  himself  to  determine  in 
his  own  way  the  existence  of  jurisdictional  facts — a  practice 
too  dangerous  to  the  rights  of  defendants  to  admit  of  judi- 
cial toleration.  The  ultimate  facts  stated  in  the  statute  are 
to  be  found,  so  to  speak,  by  the  court  or  judge,  from  the 
probatory  facts  stated  in  the  affidavit,  before  the  order  for 
publication  can  be  legally  entered.'' 

Of  course,  in  stating  that  the  affidavit  contains  no  evi- 
dence of  the  existence  of  a  cause  of  action  acgainst  Neff,  I 
consider  the  sefise  of  the  language  of  that  instrument: 
'*  Plaintiff  has  a  just  cause  of  action  against  defendant /or 
a  money  demand  on  accourU''—ss  in  no  degree  affected  by 
the  words  which  I  have  italicised.  The  expression — "a 
money  demand  on  account'* — ^is,  so  far  as  my  knowledge 
goes,  8ui  geneiis  in  the  literature  of  the  law.  What  it  means 
is  not  obvious,  and  counsel  have  not  been  able  to  enlighten 
the  court  upon  the  subject.  If  it  means  anything,  it  is  an 
allegation  that  the  affiant  has  a  demand  against  the  defend- 
ant ''for  money  on  account,"  which  at  least  is  a  mere  ob- 
scure amplification  of  what  was  already  said  in  the  aver- 
ment that  he  had  a  cause  of  action  against  him. 

So  far,  then,  as  the  affidavit  is  concerned,  it  containing 

no  evidence  that  the  plaintiff  hhd  a  cause  of  action  against 

.  the  defendant,  the  court  acted  without  authority  in  making 

the  order  for  publication  and  the  same  together  with  the 

judgment  following  it,-  is  simply  void. 

But  it  is  suggested  that  it  appears  from  the  verified  com- 
plaint on  file  in  MUchdl  v.  Neffy  when  this  order  for  publica- 
tion was  allowed,  that  a  cause  of  action  existed  in  favor  of 
Mitchell  and  against  Neff.  The  complaint  states,  that  the 
plaintiff  is  an  attorney,  ''and  as  such,  has  been  practicing 
in  Portland,  Oregon,  for  over  five  years  last  past.  That 
between  January  1,  1862,  and  May  li5,  1863,  plaintiff,  at 
defendant's  special  instance  and  request,  rendered  profes- 
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sional  services  for  defendant,  as  such  attorney,  which  ser- 
vices were  reasonably  worth  the  sum  of  1209  in  legal  ten- 
der notes;  that  said  amonnt  is  long  since  due  and  unpaid, 
except  $6.60  paid  thereon  by  defendant,  January  24,  1863, 
wherefore,"  etc. 

While  it  is  questionable  whether  even  the  complaint 
states  facts  sufficient  to  prove  the  existence  of  a  cause  of 
action,  and  therefore  to  justify  the  granting  of  an  order  for 
publication,  if  the  question  arose  upon  an  appeal,  it  doubt- 
less contains  some  evidence  tending  to  establish  that  con- 
clusion, and,  therefore,  is  sufficient,  when  the  question 
arises,  as  in  this  case,  where  the  judgment  is  attacked  col- 
laterally. 

In  Forbes  v.  Hycky  supra,  355,  the  complaint  which  was 
not  necessarily  verified,  was  not  in  the  record.  The  court 
was  asked  to  presume  that  it  was  verified,  and  contained 
evidence  tending  to  show  the  existence  of  a  cause  of  action, 
and  that  the  court  in  allowing  the  order  for  publication  may 
have  acted  upon  it  as  well  as  the  insufficient  affidavit.  But 
it  declined  to  do  so,  saying:  That  '^it  affirmatively  ap- 
pears by  the  recitals  in  the  order  itself  that  the  order  was 
based  upon  the  affidavits  of  Green  and  Brooks." 

In  MUcheU  v.  ^e^the  complaint  is  in  the  record,  and  appears 
to  be  verified.  It  is  therefore,  as  to  the  facts  contained  in 
it  and  relative  to  this  inquiry,  substantially  an  affidavit. 
The  motion  for  the  order  for  publication,  which  is  recited 
therein,  asks  that  it  be  made  ''upon  the  affidavit  of  plaintiff 
herewith  filed,"  but  the  order  itself  does  not  state  that  was 
made  exclusively  upon  the  affidavit.  It  states:  That  ''it 
appearing  to  the  satisfaction  of  the  court,"  etc.,  without 
stating  how  or  why.  In  a  case  like  this  there  is  no  pre- 
sumption that  there  was  any  evidence  before  the  court 
allowing  the  order  other  than  appears  by  the  record.  But 
it  appears  from  such  record  that  the  complaint  was  on  file 
in  the  case  when  the  order  for  publication  was  allowed,  and 
was  therefore  before  the  court,  and  might  have  been  used 
by  it  iir  allowing  the  order  as  evidence  that  a  cause  of  action 
existed  against  Neff.  In  U.  S.  v.  Walsh,  1  Deady,  282,  I 
held  that  the  complaint  in  an  action  for  a  penalty  was  an 
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affidavit,  and  sufficient  for  the  allowance  of  a  writ  of  arrest 
under  section  107  of  the  Code  of  Civil  Procedure.  The  point 
is  not  free  from  doubt,  but  my  mind  inclines  to  the  conclu- 
sion that  this  court  ought  to  presume,  if  necessary,  that  the 
court  in  MUcheU  v.  Neff'sciod  upon  the  evidence  contained  in 
the  complaint,  as  well  as  the  affidavit  in  allowing  the  order, 
and  therefore  I  conclude,  that  so  far  as  this  objection  is 
concerned,  the  judgment  is  valid. 

The  second  objection  to  the  judgment  is,  that  it  does  not 
appear  from  the  record  that  any  diligence  was  used  by 
Mitchell  to  ascertain  Neff  *s  place  of  residence.  The  fact 
upon  which  the  objection  is. based  is  admitted  by  connsel 
for  defendant,  but  they  insist  that  it  is  not  necessary  that 
tiie  affidavit  upon  which  the  order  of  publication  was 
allowed,  should  contain  the  evidence  of  such  diligence;  that 
the  fact  might  be  proved  by  oral  testimony.  The  order 
merely  states  that  it  appears  to  the  satisfaction  of  the  court 
that  the  place  of  residence  of  Neff  *^  is  unknown  to  plaintiff, 
and  cannot,  with  reasonable  diligence,  be  ascertained  by 
him."  Upon  what  evidence  this  conclusion  was  reached  by 
the  court  does  not  appear,  except  in  the  recital  that  the  mo- 
tion was  made  upon  the  affidavit  of  the  plaintiff. 

Sections  55  and  56  of  the  Code  regulate  the  allowance  of 
service  of  summons  by  publication,  and  ought  to  be  taken 
and  construed  together.  The  latter  provides  that  '*  In  case 
of  publication  the  court  or  judge  shall  also  direct.a-copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in 
the  post-office,  directed  to  the  defendant  at  his  place  of  res- 
idence, unless  it  shall  appear  that  such  residence  is  neither 
known  to  the  party  making  the  application  nor  can,  with 
reasonable  diligence,  be  ascertained  by  him." 

The  fact  of  diUgence  can  only  be  shown  by  affidavit,  and 
this  must  appear  by  the  record.  (Cook  v.  Fcmrar^  11  Abb. 
40;  13  How.  Pr.  43;  Hallet  v.  Bighlers,  16  Id.  43;  2iiU8  v. 
Bdjfea,  Id.  373;  Hj/aU  v.  WagenrigJd,  18  Id.  248. 

The  exposition  of  section  798  of  the  Oode  of  Civil  Pro- 
cedure, by  defendant's  counsel  to  show  that  an  affidavit 
could  not  have  been  used  to  prove  '^ diligence"  upon  the 
application  for  the  order  is  unsound.    On  the  contraiy. 
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sach  section  expressly  proyides  that  an  affidavit  may  be 
nsed  on  a  motion.  Indeed,  I  do  not  understand  that  the 
evidence  of  a  witness  can  be  heard  on  a  motion  otherwise 
than  by  affidavit.  The  application  for  the  order  for  publi- 
cation of  the  summons  was  a  motion,  and  any  evidence 
used  in  support  of  it  should  have  been  by  affidavit,  and 
doubtless  such  was  the  case.  Besides,  sections  65  and  56 
taken  together,  by  necessary  implication,  require  that  the 
proof  of  residence  and  diligence  shall  be  by  affidavit.  In 
construing  the  corresponding  sections  in  the  California 
Code,  the  court  in  Rickeison  v.  Richardson^  26  Cal.  162, 
said: 

"Sections  30  and  31  treat  of  the  same  general  subject, 
and  they  must  be  read  together  for  the  purpose  of  ascer- 
taining what  the  affidavit  and  order  should  contain  in  order 
to  satisfy  the  law  and  make  the  service  complete.  It  must 
appear  from  the  affidavit  that  the  person  upon  whom  service 
is  to  be  made  either  resides  out  of  the  State  or  has  de- 
parted from  the  State  ^  *  ^;  and  also  whether  his  resi- 
dence is  known,  and  if  known,  it  should  be  stated.  *  * 
The  affidavit  must  show  whether  the  residence  of  the  per-, 
son  upon  whom  service  is  sought  is  known  to  the  affiant, 
and  if  known,  the  residence  must  be  stated.  It  is  true 
that  this  is  not  required  in  terms  in  the  thirtieth  section, 
which  is  more  especially  devoted  to  the  affidavit;  but,  as 
as  we  have  already  said,  the  whole  statute  on  the  subject  of 
service  by  publication  is  to  be  read  together,  and  section 
31  requires  that  where  the  residence  is  known  the  order 
shall  direct  a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  post-office,  directed  to  the 
person  to  be  served,  at  his  place  of  residence.  In  granting 
the  order,  the  court  or  judge  acts  judicially  and  can  know 
nothing  about  the  facts  upon  which  the  order  is  to  be 
granted,  except  from  the  affidavit  presented  by  the  appli- 
cant. There  is  no  other  way  of  bringing  the  fact  of  resi- 
dence to  the  judicial  knowledge  of  the  court  or  judge. 
That  the  fact  of  residence  should  appear  in  the  affidavit  is 
therefore  necessarily  implied  from  the  whole  tenor  and 
scope  of  the  statute.  *  »  *  »  » 
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Where  this  kind  of  service  is  sought  the  proceedings 
should  be  carefully  scrutinized  and  strict  compliance  with 
every  condition  of  the  law  exacted;  otherwise  its  provisions 
may  lead  to  gross  abuse,  and  the  rights  of  person  and 
property  made  to  depend  upon  the  elastic  consciences  of 
interested  parties,  rather  than  the  "enlightened  judgment 
of  a  court  or  a  judge.** 

The  evidence  of  diligence  used  to  ascertain  the  residence 
of  the  defendant,  when  it  is  alleged  to  be  unknown  to  the 
party  making  the  application,  must  appear  in  the  affidavit 
for  the  same  reason  that  "the  fact  of  residence''  should,  if 
known  to  such  party.  The  one  is  the  equivalent  of  the 
other.  Either  the  place  of  residence  of  the  defendant  must 
be  shown,  or  it  must  appear  that  it  is  unknown  to  the  party 
and  what  diligence  he  has  used  to  ascertain  it  They  are 
in  the  same  category,  and  the  law  which  requires  one  to  be 
shown  by  affidavit  equally  applies  to  the  other.  It  was  not 
intended  that  the  law  should  be  a  means  of  spoiling  non- 
residents, and  therefore  it  provides  that  the  defendant  shall 
have  personal  notice  of  the  proceeding  if  possible,  so  that 
he  may  take  proper  measures  to  protect  his  rights.  The 
provision  requiring  a  copy  of  the  summons  and  complaint 
to  be  mailed  to  the  address  of  the  defendant  is  a  wise  and 
just  one,  and  well  calculated  to  prevent  its  abuse.  Little 
chance  has  a  non-resident  to  be  informed  of  the  proceed- 
ings against  him  by  the  mere  publication  of  the  summons, 
often,  as  in  this  case,  in  a  weekly  newspaper  of  denomina- 
tional circulation  within  the  State,  and  practically  none 
without  it. 

The  court  having  omitted  to  make  the  order  directing  a 
copy  of  the  summons  and  complaint  to  be  deposited  in  the 
post-office,  addressed  to  the  defendant  at  his  place  of  resi- 
dence, upon  the  mere  allegation  in  the  affidavit,  that  such 
place  of  residence  was  "somewhere  in  California,"  then  un- 
known to  the  affiant,. and  without  any  evidence  that  the 
plaintiff  had  ever  used  any  diligence  to  ascertain  such  place 
of  residence,  or  even  that  he  was  not  conveniently  and  in- 
tentionally ignorant  of  the  fact,  the  order  allowing  service 
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by  publication,  and  the  service  and  judgment  following  it 
are  necessarily  void  and  of  no  effect. 

The  third  objection  to  the  judgment  is  also  well  founded. 
There  was  no  legal  proof  of  tibe  service  of  the  stunmons  by 
publication,  and  therefore  the  court  had  no  jurisdiction  to 
give  the  judgment.  As  has  been  stated,  section  69  of  the 
Code  of  Civil  Procedure  requires  that  the  service  of  the 
summons  shall  be  proved,  in  case  of  publication  by  the 
^*  affidavit  of  the  printer  or  his  foreman  or  his  principal 
clerk."  As  appears  from  the  affidavit  to  the  publication  it 
was  made  by  Henry  C.  Benson,  the  ''editor"  of  the  paper. 
The  statute  is  imperative  and  admits  of  no  proof  of  service 
but  the  affidavit  of  the  printer  or  his  foreman  or  his  princi- 
pal clerk.  The  reason  is  obvious.  The  persons  described 
are  the  only  ones  who,  as  a  rule,  are  likely  to  have  personal 
knowledge  of  the  fact,  by  virtue  of  their  relation  to  the  sub- 
ject. It  may  be  in  some  cases  that  the  editor  has  such  knowl- 
edge also.  So  it  may  have  been  in  MUcheli  v.  Nef,  but  if  it 
were  so  it  should  have  been  stated.  But  as  a  rule  the  con- 
trary is  probably  true.  One  of  the  elementary  rules  of  evi- 
dence is  that  a  fact  shall  be  proven  by  the  best  evidence  of 
which,  in  its  nature,  it  is  susceptible.  For  very  cogent 
reasons  this  rule  ought  to  be  rigidly  applied  to  the  proof  of 
jurisdictional  facts  where  the  proceeding  is  ex  parte.  An 
editor  does  not  know  by  virtue  of  his  employment  as  such, 
that  a  summons  has  been  published  in  all  the  numbers  of 
tlie  paper  he  edits,  put  in  circulation  during  a  certain  pe- 
riod of  time.  But  the  printer  may  be  reasonably  presumed 
to.  Therefore  the  editor's  affidavit  is  not  the  best  evidence 
of  the  matter.  True  he  may  inform  himself  concerning  it, 
and  so  may  any  one  having  no  relation  whatever  to  the  paper. 
But  speaking  from  information  derived  at  second-hand  in 
this  way,  the  witness  is  liable* to  be  mistaken  or  imposed 
upon. 

For  these  very  sufficient  reasons,  as  it  appears  to  me,  the 
legislature  has  required  that  the  service  by  publication 
shall  be  proven  by  the  best  evidence  of  which  the  case  is 
susceptible — the  affidavit  of  the  printer,  his  foreman  or 
principal  clerk.    This  being  so,  no  court  is  authorized  for 
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any  reason  to  assume  that  the  affidavit  of  an  editor  or  other 
person,  not  the  printer  of  a  paper,  is  legal  evidence  of  a 
publication  therein. 

But  counsel  for  defendant  maintain  that  due  service  of 
the  summons  appears  from  the  entry  of  judgment  which 
states  '^that  the  defendant  had  notice  of  the  pendency  of 
the  action  by  publication  of  the  summons  for  six  successive 
weeks  in  the  Pacific  Ohiistian  Advocate." 

What  is  meant  by  the  averment  ^*  that  the  defendant  had 
notice  of  the  pendency  of  the  action"  is  not  clear.  The 
averment  is  without  the  statute  which  does  not  provide  that 
the  defendant  shall  have  notice  of  the  pendency  of  the  action 
by  publication,  but  that  constructive  service  of  the  sum* 
mons  may  be  made  upon  him  by  that  means.  Whether  he 
thereby  acquires  actual  notice  of  the  proceeding,  the  court 
cannot  know  and  therefore  cannot  find.  The  averment 
should  be  that  the  defendant  was  duly  served  with  the  sum- 
mons by  publication  of  the  same  in  the  Advocate,  etc. 
But  assuming  that  this  averment  is  formally  sufficient,  it 
does  not  appear  to  be  true  in  point  of  fact.  The  record  not 
only  fails  to  support  it,  but  actually  contradicts  it.  *So  far 
as  the  record  discloses  the  fact  there  was  no  evidence  before 
the  court  that  the  defendant  had  any  notice  of  the  pendency 
of  the  action  by  a  publication  of  the  summons.  The  affi- 
davit of  the  editor  of  the  Advocate  was  not  competent 
evidence  of  the  fact,  and  none  other  appears  to  have  been 
before  the  court. 

And,  finally,  it  is  insisted  by  counsel  for  defendant  that  the 
court  in  Mitchell  v.  NefwBB  a  court  of  general  jurisdiction, 
and  therefore  the  law  presumes  its  proceedings  were  regular 
and  iifithin  its  power,  unless  the  contrary  affirmatively  ap- 
pears from  the  record. 

Admitting  for  the  moment  that  this  rule  applies  in  cases 
of  this  kind,  it  is  a  sufficient  answer  to  say  that  the  con- 
trary does  appear  here  from  the  record.  If  the  record  of  a 
court  is  silent  as  to  a  jurisdictional  fact  for  the  purpose  of 
upholding  the  judgment,  it  will  be  presumed  that  the  fact 
was  duly  made  to  appear  by  the  court;  but  when  it  appears 
from  the  record,  that  such  fact  was  made  to  appear  by  a 
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certain  means,  it  will  not  be  presumed  that  it  was  also  made 
to  appear  otherwise  or  differently.  Here  the  record  shows 
that  the  proof  of  service  was  made  by  the  affidavit  of  the 
editor,  and  there  is  no  room  to  presume  that  it  was  other- 
wise or  differently  made.  The  record  is  not  silent  on  the 
subject.  It  speaks  for  itself,  and  there  is  no  reason  or  ne- 
cessity for  resorting  to  presumption.  Moreover,  in  this 
class  of  cases,  it  is  not  sufficient  that  an  averment  of  due 
service  of  the  summons  in  the  judgment-entry  should  be 
not  in  conflict  with  the  facts  contained  in  the  record — it 
must  be  affirmatively  supported  by  them.  If  such  an  aver- 
ment could  be  successfully  substituted  for  the  proof  of  the 
fact  which  the  statute  requires,  it  is  reasonable  to  suppose 
that  the  proof  would  generally  be  dispensed  with.  The 
averment  is  a  nullity. 

But  I  am  satisfied,  upon  both  reason  and  authority,  that 
the  rule  in  regard  to  presumptions  in  favor  of  the  regularity 
of  proceedings  in  courts  of  general  juiisdiction,  does  not 
and  ought  not  to  apply  in  cases  where  there  is  no  appear- 
ance or  actual  service  of  the  summons,  and  the  defendant  is 
a  non-resident  of  the  State.  This  presumption  is  a  rule  of 
the  common  law.  It  had  its  origin  and  is  onjy  applicable 
to  a  procedure  in  which  judgment  could  not  be  given 
against  a  defendant,  unless  he  was  not  only  personally  sum- 
moned, but  was  arrested  or  appeared  in  the  action.  If  he 
did  not  appear,  his  goods  and  the  profits  of  his  lands  might 
be  distrained  (zd  wfinitum  to  compel  an  appearance;  or  if 
he  absconded,  he  might  be  outlawed,  but  no  judgment 
could  be  given  against  him  in  the  action  until  he  appeared 
and  was  heard.  (3  Black.  Com.,  280  et  seq.  See  v.  Heas 
Cole,  3  Zab.  116.) 

The  court  being  without  jurisdiction  to  proceed  in  the 
action  until  both  parties  were  before  it,  and  each  had  an 
opportunity  to  allege  what  he  might  for  himself  and  against 
his  adversary,  it  might  well  be  presumed  that  its  judgment 
was  regularly  and  duly  given,  unless  the  contrary  affirm- 
atively appeared  by  the  record.  Such  is  still  the  rule  in 
regard  to  courts  of  general  jurisdiction  when  proceeding 
substantially  according  to  the  course  of  the  common  law. 
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But  the  proceeding  in  MUchdl  v.  Neff,  so  far  as  the  acquiring 
of  jurisdiction  is  concerned,  was  in  fact  and  theory  ex  parte. 
The  record  was  made  by  the  plaintiff  without  the  knowl- 
edge or  interference  of  the  defendant.  He  was  not  present 
to  question  the  jurisdiction  of  the  court,  or  point  out  wherein 
the  facts  stated  or  shown  by  the  plaintiff  were  insufficient 
to  authorize  its  action.  The  action  of  the  court  in  the 
premises  in  such  cases  is  only  formal.  Technically  it  gives 
the  judgment,  but  substantially  the  proceeding  and  record 
are  taken,  conducted  and  made  up  by  the  plaintiff  upon  his 
own  judgment.  No  presumption  ought  to  be  allowed  in 
favor  of  the  jurisdiction  in  such  cases.  Every  fact  neces- 
sary to  sustain  the  jurisdiction,  must  appear  from  the 
record  or  the  judgment  is  void.  As  was  said  by  Mr.  Justice 
Field,  speaking  for  the  court  in  Galpin  v.  Page,  18  Wall. 
368:  ''Whenever,  therefore,  it  appears  from  the  inspection 
of  the  record  of  a  court  of  general  jurisdiction  that  the  de- 
fendant, against  whom  a  personal  judgment  or  decree  is 
rendered,  was,  at  the  time  of  the  alleged  service,  without 
the  territorial  limits  of  the  court,  and  thus  beyond  the  reach 
of  its  process,  and  that  he  never  appeared  in  the  action, 
the  presumption  of  jurisdiction  over  hjs  person  ceases,  and 
the  burden  of  establishing  the  jurisdiction  is  cast  upon  the 
party  who  invokes  the  benefit  or  protection  of  the  judgment 
or  decree." 

In  CkUpin  v.  Page,  in  the  Circuit  Court,  sup-a,  7,  it  was 
held,  citing  the  same  case  in  18  Wall.,  that  "the  presump- 
tions which  the  law  implies  in  support  of  the  judgment  of 
superior  courts  of  general  jurisdiction'*  were  limited  to  juris- 
diction over  persons  within  the  territorial  limits  of  the 
courts,  persons  who  could  be  reached  by  their  process,  and 
also  over  proeeedingd  which  were  in  accordance  with  the 
course  of  the  common  law."  And  again  at  p.  12:  ''When 
the  judgment  of  such  a  court "  (of  general  jurisdiction  in 
civil  cases)  "is  produced,  relating  to  a  matter  falling  within 
the  general  scope  of  its  powers,  the  jurisdiction  of  the  court 
will  be  presumed,  even  in  the  absence  of  the  formal  pro- 
ceedings or  steps  by  which  the  jurisdiction  was  obtained; 
and  such  jurisdiction  cannot  ordinarily  be  assailed  except 
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on  writ  of  error  or  appeal,  or  by  some  other  direct  proceed- 
ing. But  when  the  judgment  of  such  a  court  relates  to  a 
matter  not  falling  within  the  general  scope  of  its  powers, 
and  the  authority  of  the  court  can  only  be  exercised  in  a 
prescribed  manner  not  according  to  the  course  of  the  com- 
mon law;  or  the  judgment  is  against  a  party  without  the 
territorial  limits  of  the  court,  who  was  not  senred  within 
those  limits,  and  did  not  appear  to  the  action,  no  such  pre- 
sumption of  jurisdiction  can  rise.  The  judgment,  being  as 
to  its  subject-matter  or  persons,  out  of  its  ordinary  juris- 
diction, authority  for  its  rendition  must  appear  upon  the 
face  of  its  ireoord.  In  other  words,  there  is  no  presumption 
in  favor  of  the  judgments  of  courts  of  general  jurisdiction, 
except  as  to  matters  and  persons  falling  within  the  scope  of 
that  general  jurisdiction.  When  the  proceeding  is  special 
and  outside  of  that  general  scope,  either  as  to  subjects  or 
persons,  the  presumption  ceases,  and  the  record  must  show 
a  compliance  with  the  Bpecial  authority,  by  which  the  ex- 
traordinary jurisdiction  is  exercised.  This  doctrine  is  an 
obvious  deduction  from  principle,  and  is  sustained  by  ad- 
judged cases  almost  without  number  in  the  highest  courts 
of  the  several  States,  and  in  the  Supreme  Court  of  the 
Unit^  States.  There  is  running  all  through  the  reports 
the  emphatic  declaration  of  the  common  law  courts,  that  a 
special  authority,  conferred  even  upon  a  court  of  general 
jurisdiction,  which  is  exercised  in  a  mode  different  from  the 
course  of  the  common  law,  must  be  strictly  pursued,  and 
the  record  must  disclose  the  jurisdiction  of  the  court.  On 
this  subject  the  cases  speak  a  uniform  language,  with 
scarcely  a  dissentient  voice.'* 

But  I  do  not  understand  that  a  mode  of  proceedings  is 
*'  differentfrom  the  course  of  the  common  law,"*  in  the  sense  in 
which  that  phrase  is  here  used,  because  there  may  be  a  dif- 
ference in  mere  non-essentials  or  incidents  which  change 
with  the  manners  and  circumstances  of  a  people  and  their 
ideas  of  utility  and  convenience.  As,  for  instance,  whether 
a  pleading  is  verified  or  not,  or  a  denial  is  special  or  gen* 
eral,  or  a  defendant  shall  answer  without  or  after  an  impar-* 
lance,  or  an  issue  shall  be  made  by  the  complaint  and  an- 
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Bwer,  or  by  an  indefinite  series  of  pleadings  or  altercations 
if  necessary^  or  there  shall  be  many  forms  of  action  or  but 
one,  or  a  judgment  in  ejectment  shall  be  a  bar  to  another 
action  or  not,  does  not  in  this  sense  make  the  mode  of  pro- 
ceeding differ  from  the eourseof  the  componlaw.  Bntashas 
been  shown,  the  corner-stone  of  a  proceeding  at  common 
law  was  that  no  judgment  could  be  given  against  a  defend- 
ant unless  he  appeared  in  the  action.  Out  of  this  import- 
ant fact  grew  the  reasonable  presumption  that  the  record 
was  absolutely  true  and  the  court  had  jurisdiction  to  give 
the  judgment.  But  the  law  ceases  with  the  reason  of  it. 
There  is  no  reason  for  such  a  presumption  when  the  pro- 
ceeding takes  place  in  the  absence  of  the  defendant  upon  a 
mere  constiiictive  service  of  process  upon  him.  In  such 
case  the  record  must  show  affirmatively  every  fact  necessary 
to  give  the  court  jurisdiction,  and  as  to  such  facts  it  may  be 
even  contradicted,  when  attacked  collaterally  in  the  tribu- 
i\al  of  another  forum.  (ITuympaon  v.  Whitman^  18  Wall., 
468) .  This  court  and  the  one  that  gave  the  judgment  in  MUchell 
V.  Neff  are  tribunals  of  different  sovereignties  exercising  a 
distinct  and  independent  jurisdiction,"  though  within  the 
same  territorial  limits.  The  judgment  of  the  State  court  is 
only  entitled  to  the  same  faith  and  credit  in  this  court  as  it 
is  in  the  courts  of  another  State.  {Galpin  v.  Po^e,  supra,  10.) 
I  cannot  better  conclude  this  opinion  than  by  quoting 
and  adopting  the  language  of  Mr.  Justice  Sawyer  in  a  simi- 
lar case  {Forbes  v.  Hyde,  supra,  355) :  "  We  are  not  insensi- 
ble to  the  fact  that  this  decision  may  affect  many  judgments 
obtained  upon  service  by  publication  of  summons  in  years  past, 
and  for  that  reason  we  have  bestoT^ed  upon  the  question  the  at- 
tention which  its  great  importance  demands.  We  know  that 
there  is  probably  no  State  in  which  there  have  been,  and 
where  there  is  likely  to  be,  so  many  occasions  for  procuring 
service  by  publication  as  in  California.  But  while  this  is 
true,  it  is  doubtless  equally  true,  that  there  is  no  State  in 
which  so  many  have  waited  and  are  still  waiting  for  their 
adversaries  to  depart  in  order  that  suit  may  be  brought  and 
judgment  obtained  against  them  on  publication  without  ac- 
tual notice.    It  may  be  important  to  the  interests  of  those 
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who  suppose  they  have  acquired  rights  under  this  class  of 
judgments  that  they  should  be  upheld.  But  it  is  equally 
important  that  the  interests  of  parties,  who  have  been  only 
constructively  served  with  process,  and  who,-  in  many  in- 
stances, have  had  no  actual  notice  till  they  have  been  con- 
demned unheard,  should  be  protected.  If  a  judgment  is 
void  for  want  of  jurisdiction,  all  those  who  have  acquired 
interests  under  it  have  done  so  in  full  view  of  the  condition 
of  the  record;  while,  on  the  other  hand,  a  defendant  is  liable 
to  have  an  unjust  judgment  rendered  against  him  without 
any  knowledge  of  the  pendency  of  the  action  till  it  is  too 
late  to  protect  himself.  An  appeal  is  no  adequate  remedy 
when  a  party  has  no  notice,  for  the  time  to  appeal  is  very 
brief,  and  may  expire  before  actual  notice  is  obtained.  In 
the  language  of  tine  court  in  Smith  v.  Bioe  (12  Mass.,  612) 
'  the  very  grievance  complained  of  is  that  the  party  had  no 
notice  of  the  pending  of  the  cause  and  of  course  no  oppor- 
tunity to  appeal.'" 

There  must  be  judgment  for  the  plaintiff  and  findings 
of  fact  and  law  will  be  prepared  in  accordance  with  this 
opinion. 


The  United  States  v.  John  A.  Carr. 

DiSTBICT  COUBT,   DiSTBipT  07  ObBOOK. 

Mabgh  23, 1875. 

1.  Customs— -Alaska.— Section  12  of  the  act  of  March  3,  1825,  (4  Stat. 

118,)  defining  the  crime  of»  extortion  under  color  of  office,  so  far  as 
officers  of  the  customs  are  concerned,  is  an  act  relating  to  customs,  and 
was  therefore  extended  over  Alaska  by  section  1  of  the  act  of  July  27, 
1868.  (15  Stat  240.) 

2.  Alaska— Crimes  Committed  in.-— Alaska  being  a  place  without  the 

limits  of  any  State  or  judicial  district  of  the  United  States,  within  the 
meaning  of  section  14  of  the  act  of  March  3,  1825,  (4  Stat.  118,  sec  730  ' 
of  the  K  S.,)  this  court  has  jurisdiction  to  try  a  person  charged  with 
the  commission  of  a  crime  therein;  provided  such  person  is  found  in 
the  district  of  Oregon  or  first  brought  here. 

3.  Same  Subject. — Section  5481  of  the  R.  S.  being  passed  June  22,  1874, 

after  the  cession  of  Alaska,  is  in  force  there  from  the  time  of  its  passage. 
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Before  Deabt,  District  Judge. 
The  facts  appear  in  the  opinion  of  the  Court. 
Ru/iis  Mallorr/f  for  the  United  States. 
Joseph  N,  Dolph,  for  the  defendant. 

Deabt,  J.  Two  indictments  (Nos.  420  and  444)  have 
been  found  against  the  defendant,  the  collector  of  customs 
at  Foii;  Wrangel,  Alaska,  charging  him  with  the  commission 
of  the  crime  of  extortion  under  color  of  office.  The  defend- 
ant demurs  to  the  indictments. 

In  support  of  the  demurrer,  it  is  maintained:  1.  That 
section  12  of  the  act  of  March  3, 1825  (4  Stat.  118),  defining 
the  crime  of  extortion  under  color  of  office  was  not  extended 
over  Alaska  by  section  1  of  the  act  of  July  27,  1868  (15 
Stat.  240),  which  only  included  "the  laws  of  the  United 
States,  relating  to  customs,  commerce  and  navigation;"  2. 
That  upon  the  cession  of  territory  to  the  United  States,  as 
in  the  cession  of  Alaska,  the  laws  of  the  United  States  are 
not  extended  over  it  proprio  vigore;  and,  8.  That  if  the 
act  of  1826,  defining  the  crime  of  extortion,  was  extended 
over  Alaska  upon  its  acquisition  by  the  United  States,  still 
this  court  has  no  jurisdiction  to  try  the  defendant  for  a 
violation  thereof,  because  the  jurisdiction  of  this  court  over 
oflfenses  committed  in  Alaska  is  conferred  by  the  act  of  1868 
aforesaid,  which  only  gives  such  jurisdiction  for  violation 
of  that  act  and  the  laws  relating  to  customs,  commerce  and 
navigation. 

To  this  it  is  'replied  by  the  prosecution:  1.  That  the  act 
of  1825  defining  extortion,  so  far  as  the  defendant,  a  deputy 
collector  of  customs,  is  concerned,  is  an  act  relating  to  cus- 
toms— a  revenue  law — ^and  therefore  in  force  in  Alaska  by 
means  of  the  act  of  1868  aforesaid.  2.  That  said  law  being 
a  general  one  for  the  punishment  of  extortion  by  any  officer 
of  the  United  States,  was  in  force  in  Alaska  pt'oprio  vigore 
from  the  time  of  its  cession  to  the  United  States.  3.  That 
by  section  5481  of  the  revised  statutes  of  the  United  States, 
passed  June  22, 1874,  the  crime  of  extortion  by  an  officer  of 
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the  United  States  is  defined,  and  that  said  act  being  passed 
since  the  cession  of  Alaska  is  in  force  there  frona  the  time 
of  its  passage,  which  was  prior  to  the  commission  of  the 
crime  charged  in  the  indictment  No.  444.  4.  That  although 
this  Court  would  not  have  jurisdiction  of  these  o£Eenses  for 
the  sole  reason  that  they  were  committed  in  Alaska,  unless 
the  ^ct  defining  the  crime  of  extortion  was  pro  tant^  an  act  re- 
lating to  customs,  and  therefore  extended  oyer  Alaska  by  the 
said  act  of  1868;  yet  under  section  14  of  said  act  of  1825  (Sec. 
730  of  the  £.  S.),  if  the  law  punishing  extortion  was  other- 
wise in  force  in  Alaska,  this  court  would  have  jurisdiction 
to  try  the  defendant  upon  the  charges,  if  it  appears  that  this 
is  the  district  in  which  he  was  found  or  first  brought,  be- 
cause Alaska,  the  place  where  the  alleged  crimes  were  com- 
mitted, is  without  the  limits  of  any  State  or  district  of  the 
United  States. 

The  demurrers  must  be  overruled.  The  act  defining  the 
crime  of  extortion,  and  providing  for  its  punishment,  in- 
cludes officers  of  the  customs,  and  so  far  it  is  an  act '  'relating 
to  customs,"  and  is,  therefore,  in  force  in  Alaska  by  virtue 
of  section  1  of  the  act  of  July  27, 1868|  extending  ''  the  laws 
of  the  United  States  relating  to  customs,  commerce,  and 
navigation"  over  that  country,  if  not  propria  vigore. 

Besides  section  12  of  the  act  of  1825,  defining  extortion, 
having  been  re-enacted  on  June  22,  1874,  as  section  5481  of 
the  B.  S. — after  the  cession  of  Alaska  to  the  United  States- 
was,  therefore,  in  force  in  that  country  propria  vigore  at  the 
time  the  crime  charged  in  No.  444  is  alleged  to  have  been 
committed.  This  being  so,  the  facts  stated  constitute  a 
crime,  of  which  this  court  has  jurisdiction,  it  also  appearing 
that  it  was  committed  without  the  jurisdiction  of  any  par- 
ticular State  or  district"  (Sec.  of  Act  of  1825;  Sec.  730 
B.  S.).;  and  that  the  defendant  was  first  brought  into  this 
district,  independent  of  the  jurisdiction  specially  conferred 
upon  it  by  section  7  of  the  Alaska  act  of  1868  (Sec.  1957  B.  S.) 

The  demurrers  are  overruled,  but  the  defendant  may  be 
heard  upon  the  same  questions  in  arrest  of  judgment  if  a 
verdict  should  be  given  against  him  on  the  trial.'*^ 

*The  defendant  afterwards  pleaded  guilty  and  was  fined. 
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In  rb  John  Sime  &  Co.,  Bankrupts. 

DiSTBICT  COUBT,   DlSTBIOT  OF   CaUFOBKU. 

Maboh  23,  1875. 

1»  Certificatb  of  Depositor ankruftcy  of  Maker.— After  the  bank- 
mptcy  of  the  maker  his  certificateB  of  depgsit  are  dishonored  paper, 
and  after  they  have  been  proved  as  claims  against  his  estate  no  longer 
possess  the  qualitieB  of  negotiable  paper. 

2^  Idem. — Such  claims  are  nqt  entitled  to  the  protection  allowed  by  law  to 
negotiable  instruments,  but  stand  on  the  same  footing  as  a  claim  proved 
for  an  open  account. 

3k  Purchaser  for  Value. — A  person  who  takes  an  assignment  of  a  claim 
proved  in  bankruptcy,  as  security  for  an  antecedent  liability  from  him 
in  whose  name  the  claim  is  proved,  and  who  is  apparently,  though  not 
really,  the  owner  thereof,  is  not  a  purchaser  for  value  and  cannot  hold 
the  claim  against  the  true  owner. 

before  HnxYEB,  District  Judge. 

Petition  of  Sol.  A.  Sharp  for  an  order  restraining  the 
tmstee,  P.  J.  White,  from  paying  certain  moneys  in  .his 
hands  to  one  Wm.  T.  Garratt,  and  directing  the  payment  of 
said  moneys  to  the  petitioner. 

The  material  facts  are  as  follows :  Sime  &  Co.  were  bankers, 
and  on  the  first  day  of  November,  1871,  filed  a  petition  and 
were  adjudged  bankrupts.  At  the  time  of  the  failure,  Wm. 
B.  Briggs  was  the  holder  of  two  certificates  of  deposit  issued 
to  him  by  Sime  &  Co.  of  the  usual  form  payable  to  himself 
or  his  order  on  return  of  the  certificate  properly  indorsed, 
one  for  $4000  and  the  other  for  13500.  At  the  same .  time 
the  petitioner,  Sharp,  had  a  balance  on  an  open  deposit 
account  to  his  credit  of  11418.92. 

Prior  to  the  said  first  of  November,  two  suits  had  been  com- 
menced and  were  still  pending,  one  against  John  N.  Bisdon, 
and  the  other  against  Bisdon  Sc  Gofiee,  the  plaintiff  in  each 
being  one  Smith,  who  sued  as  assignee  of  John  Sime  &  Co. 
and  for  their  use  and  benefit.  In  these*  suits  the  property 
of  John  N.  Bisdon  had  been  attached  and  released  upon  an 
undertaking  executed  by  William  Ware  and  the  respondent 
Oarratt.     Oarratt  had  also  paid  out  for  Bisdon  $3200  on  a 

note.     Before  executing  the  undertaking  Oarratt  obtained 
ao 
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from  Bisdon  a  conveyance  of  certain  real  property  on  Bash 
street  as  security  for  the  money  paid,  and  against  his  lia- 
bility on  the  undertaking. 

In  this  state  of  a£fairs,  an  agreement  was  made  between 
Briggs,  Sharp  and  Bisdon  on  the  same  day  (November  1), 
whereby  it  was  agreed  between  them  that  Sharp  and  Briggs 
should  assign  their  claims  against  Sime  &  Go.  to  Bisdon; 
that  Bisdon  should  execute  notes  for  sixty  per  cent,  of  their 
amount,  the  notes  to  be  indorsed  by.  Ware;  that  the  certifi- 
cates of  Briggs,  and  the  account  of  Sharp,  when  indorsed  and 
assigned,  should  be  placed  in  the  hands  of  B.  H.  Lloyd,  and 
the  notes  in  the  hands  of  John  B.  Jarboe;  and  that  in  the 
event  Bisdon  was  able  to  use  these  claims  as  a  setoff  in 
the  before-mentioned  suits,  then  Lloyd  was  to  deliver  the 
certificates  and  account  to  Bisdon,  and  Jarboe  the  notes  to 
Briggs  and  Sharp.  If  the  claims  were  not  used  as  a  setoff, 
then  the  notes  were  to  be  given  up  by  Jarboe  to  Bisdon, 
and  the  claims  to  Briggs  and  Sharp,  by  Lloyd.  At  the  time 
of  making  the  agreement  it  was  supposed  that  Sime  &  Co. 
would  go  into  bankruptcy,  and  it  was  uncertain  whether  the 
claims  would  be  assigned  before  the  filing  of  their  petition 
so  that  t^ey  could  be  used  as  setoffs. 

In  pursuance  of  this  agreement  Sharp  made  a  written 
assignment  of  his  account  to  Bisdon,  and  Briggs  indorsed 
his  certificates;  the  notes  were  executed  and  placed  in  the 
hands  of  Jarboe  and  the  claims  'in  the  hands  of  Lloyd. 
Briggs'  indorsement  was  as  follows:  ''Without  recourse, 
W.  B.  Briggs."  The  assignments  from  Briggs  and  Sharp 
to  Bisdon  were  made  after  the  petition  was  filed. 

On  the  ninth  of  Decemb.er,  1871,  Lloyd  made  out  formal 
proofs  of  these  claims  in  his  hands,  which  were  sworn  to 
by  Bisdon.  They  were  then  left  in  the  hands  of  register 
Bates,  Mr.  Lloyd  stating  to  the  register,  that  he  was  acting 
for  other  parties  in  the  matter,  and  claimed  a  right  to  con- 
trol the  claims.  Subsequently  the  claims  got  into  the 
hands  of  the  trustee  White,  and  on  the  twelfth  of  Septem- 
ber, 1872,  into  those  of  register  Clarke.  Prior  to  this  no 
file  mark  appears  on  the  claims.  Attached  to  the  proof  is 
a  copy  of  Sharp's  account  with  the  written  assignment  and 
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the  original  certificates  of  Briggs  indorsed  in  blank  as 
aforesaid.  So  that  on  their  face  the  claims  appeared  to  be 
Risdon's.  On  each  proof  over  the  date  of  October  21, 
1872,  is  a  statement  signed  by  the  trustees  to  the  effect  that 
the  claim  is  allowed,  but  that  they  think  the  assignment 
was  made  after  the  petition  was  filed,  and  thai  the  claims 
cannot  be  used  by  Bisdon  as  a  setoff. 

On  November  21,  1872,  Bisdon,  by  an  assignment  filed 
with  register  Clarke,  assigned  both  claims  to  the  respond- 
ent, Wm.  T.  Garratt,  as  security,  in  addition  to  the  real 
property  before  conveyed,  for  the  liability  on  the  under- 
taking and  the  money  paid  as  aforesaid.  No  new  or  pres- 
ent consideration  was  paid  by  Garratt  for  the  assignment. 
When  the  agreement  was  made  it  was  supposed  the  Sime  & 
Co.*s  estate  would  pay  about  twenty-five  cents  on  the  dollar. 
Afterwards  by  an  advance  in  stocks  the  estate  became  able 
to  pay  dollar  for  dollar.  The  suits  against  Bisdon  went  to 
judgment  without  the  claims  being  used  as  setoffs;  ever 
since  the  trustee  and  his  attorney  have  refused  their  assent 
to  the  allowance  of  them  as  a  setoff  in  the  bankruptcy 
matter. 

Before  the  filing  of  the  present  petition  Briggs  assigned 
his  interest  in  the  claims  to  the  petitioner.  Sharp. 

Sharp  dk  Lhyd  and  Walter  H.  Tompkins,  for  petitioner. 

M,  M.  Estee,  for  respondent. 

HiLLTEB,  J.  Upon  the  facts  it  is  plain  that  Bisdon  never 
has  become,  and  he  never  can  become,  the  true  owner  of  these 
claims,  under  the  agreement  between  him  and  Sharp  and 
Briggs.  Because  he  never  did,  and  he  never  can,  use  them 
as  a  setoff  to  the  demand  of  Sime  &  Go.  against  him.  The 
construction  sought  to  be  put  upon  the  agreement  by  coun- 
sel for  Garratt,  that  itwas  the  intention  of  the  parties  to  trans- 
fer the  absolute  title  to  Bisdon  subject  only  to  a  right  on  his 
part  %o  return  the  claims  and  receive  the  notes,  if  he  could 
not  use  them  as  a  setoff,  is  not  the  true  one.  This  is  evi- 
dent from  the  fact  that  Sharp  and  Briggs,  by  the  terms  of 
the  agreement  never  could  become  entitled  to  a  delivery  of 
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the  notes  to  tham  until  the  claims  were  used  as  setoffs. 
The  agreement  lonst  all  be  construed  together;  and  so 
taken,  the  nse  of  the  claims  as  a  setoff  was.  the  thing  apon 
which  the  right  of  Bisdon  to  the  claims,  and  of  Sharp  and 
Briggs  to  the  notes,  hinged. 

So  far,  then,  as  the  parties  to  the  agreement  are  con- 
cerned  the  property  in  these  claims  never  was  in  Risdon. 
His  assignment  of  them,  under  the  circumstances,  was  a 
fraudulent  act,  and  the  only  question  in  this  case  upon  which 
I  have  felt  any  hesitation  is,  whether  Garratt  got  them  under 
such  circumstances  as  to  debar  the  true  owners  from  assert* 
ing  their  title  against  him. 

But  little  need  be  said  in  answer  to  that  portion  of  /e* 
spondent's  argument  which  went  upon  the  assumption  that 
the  two  certificates  of  deposit  were  negotiable  instruments, 
and  came  into  Garratt's  hands  as  indorsee  without  notice  of 
any  of  the  facts  impeaching  Bisdon's  title.  For,  after  the 
bankruptcy  of  the  maker,  they  were  dishonored  paper,  and, 
after  they  were  proved  and  filed  as  claims  in  the  bankruptcy 
court,  they  no  longer  had  the  qualities  of  negotiable  paper. 
The  claims,  as  such,  were  neither  transferable  by  delivery 
nor  indorsement;  they  could  still  beassigned  but  not  deliv- 
ered or  taken  from  the  files.  It  is  surely  a  complete  mis- 
nomer to  call  such  claims  negotiable  paper.  The  claim, 
then,  which  embraces  the  certificates,  stands  on  the  same 
footing  as  the  one  proved  for  the  open  account.  These 
claims  must  be  treated  as  personal  property,  and  as  not  en- 
titled to  the  immunities  und  protection  allowed  by  law  to 
negotiable  instruments. 

The  general  rule  of  the  common  law  is,  that  no  one  can 
give  a  better  title  to  personal  property  than  he  has  himself* 
{Mun^ay  v.  Lardner^,  2  Wall.  110.)  It  is  said  in  Root  v. 
fVench^  13  Wend.  610,  that  one  exception  to  this  rule  which 
will  give  a  third  person  a  better  title  and  a  superior  equity 
to  the  true  owner,  is  made  in  favor  of  a  third  person  who 
has  given  yalue  for  the  property  or  incurred  some  responsi-r 
bility.upon  the  credit  of  it,  and  without  notice  of  the  fraud. 

Garratt  claims  that  he  is  a  purchaser  for  value  without 
notice  of  the  fraud.     Is  he?    It  has  been  held  that  ^'a  per- 
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son  who  takes  a  bill  which  upon  the  face  of  it  was  dishon- 
ored, cannot  be  allowed  to  claim  the  privileges  which  belong 
to  a  bona  fide  holder  without  notice.  If  he  chooses  to  re- 
ceive it  under  such  circumstances,  he  takes  it  with  all  the 
infirmities  belonging  to  it;  and  is  in  no  better  condition 
than  the  person  from  whom  he  received  \V\{Andreios  v. 
Pondy  13  Pet.  65.)  And  agafti:  "A  note  overdue  or  a  bill 
dishonored  is  a  circumstance  of  suspicion  to  put  those  deaU 
ing  for  it  afterwards  on  their  guard,  and  in  whose  hands  it 
is  open  to  the  same  defenses  ihat  it  was  in  the  hands  of  the 
bolder  when  it  fell  due.  After  maturity  such  paper  cannot 
be  negotiable  in  the  due  course  of  trade,  although  still 
assignable."  {Fotdery.  Brantley,  14  Pet.  318.)  If  this  is 
true  of  notes  and  bills  which  pass  by  delivery,  a  fortiori  it 
must  be  so  of  claims,  like  those  in  the  present  case,  assigned 
after  the  bankruptcy  of  the  maker  and  actually  proved  up 
and  filed  in  the  bankruptcy  proceedings.  Nor  can  the  fact 
that  the  claims  were  proved  up  in  the  name  of  Bisdon  be 
regarded  as  any  higher  evidence  of  title  in  him  than  would 
his  possession  of  the  assigned  account  and  the  indorsed 
certificates  had  the  claims  not  been  proved  and  filed. 

If  it  is  jwtma /acte  evidence  of  title  it  is  not  conclusive 
against  the  true  owner.  .  Possession,  says  the  Supreme 
Court  of  Oalifomia,  of  personal  property  is  only  prima  facie 
evidence  of  ownership,  and  never  prevails  against  the  true 
owner,  except  with  reference  to  negotiable  instruments  and 
whatever  comes  under  the  general  denomination  of  cur* 
rency.  The  principle  that  no  one  can  be  divested  of  his 
property  without  his  consent,  and  the  maxim  that  no  one 
can  transfer  a  better  title  than  he  has  himself,  control  all 
questions  arising  as .  to  property,  of  which  a  transfer  is  at^ 
tempted,  with  the  exception  stated.  (JVnght  v.  Solomon^ 
19  Cal.  64.)  Weimxyi-e  v.  San  Francisco,  44  Cal.  294,  cited 
by  respondents,  is  not  against  this,  because  there  the 
assignor  of  the  demand  against  the  city  was  the  true  owner 
of  it,  and  assigned  it  absolutely.  Here,  Eisdon  was  not 
the  owner,  and,  under  the  general  rule,  could  convey  no 
better  title  than  he  had. 

But  is  Gbrratt  a  purchaser  for  value?    Whether  in  the 
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case  of  the  transfer  of  a  negotiable  insirament  as  security 
for  a  pre-existing  debt,  the  transferee  is  a  holder  for  value 
so  as  to  cut  off  equities  between  the  antecedent  parties,  is  a 
very  unsettled  question.  The  tendency  of  the  Supreme 
Court  of  the  United  States  seems  to  be  towards  holding 
that  the  transferee  under  such  circumstances  takes  the  paper 
clear  of  equities  of  which  he  Iflid  no  notice.  {Sun/l  v.  li/aon, 
16  Pet.  1;  and  Ooodman  v.  Simonds,  20  How.  343.)  But 
this,  if  ever  it  is  done,  will  be  on  account  of  the  favor  with 
which  the  commercial  law  regards  negotiable  paper  from  a 
desire  to  make  its  circulation  as  safe  and  untrammelled  as 
possible.  The  same  reason,  however,  does  not  apply  to 
this  case,  and  unless  the  respondent  gave  value,  incurred 
some  responsibility,  parted  with  something,  on  the  credit 
of  the  assignment,  he  can  have  no  equity,  superior  or  equal 
to  that  of  the  true  owners. 

But  Garratt  has  parted  with  nothing  on  the  faith  or  credit 
of  Bisdon's  assignment,  and  will  be  in  no  respect  woi^e  off*, 
if  these  claims  are  returned  to  the  true  owner,  than  he  was 
before  they  were  assigned  to  him.  The  assignment  of  the 
claims  to  Garr&tt  as  a  security  for  pre-existing  debts  and 
liabilities  does  not  constitute  him  a  ^'purchaser  for  value** 
according  to  the  legal  import  of  that  term,  nor  enable  him 
to  invoke  the  rule,  that  where  one  of  two  innocent  parties 
must  suffer,  from  the  fraud  of  a  third  person,  he  shall  suffer 
who  by  some  act  of  his  has  put  it  in  the  power  of  the  third 
person  to  commit  the  fraud.  On  the  other  hand,  these 
claims  represent  so  much  coin  deposited  by  Sharp  and 
Briggs  with  Sime  &  Co.,  and  hitherto  they  have  received 
nothing  for  them.  The  notes  in  Jarboe's  hands  are  not,  and 
as  we  have  seen,  they  cannot,  under  the  agreement,  become 
available  to  them.  So  that,  if  the  respondent  were  to  suc- 
ceed, he  would  get  some  $10,000,  for  which  he  had  actually 
given  nothing.  Or  Bisdon  himself  would  get  it  in  case  this 
additional  security  was  not  needed  to  make  Garratt  whole 
on  the  liabilities  he  has  incurred  for  Bisdon.  Such  a  result 
is  repugnant  alike  to  law  and  equity.  In  addition  to  this, 
the  testimony  of  Garratt  leaves  little  doubt  in  my  mind  that 
he  took  the  assignment  with  full  knowledge  of  the  true'state 
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of  Bisdon's  title.  I  rest  the  decision,  however^  upon  the 
ground  that  Garratt  is  not  a  purchaser  for  value;  and  can- 
not, therefore,  hold  these  claims  against  the  true  owner, 
whom  I  find  to  be  the  petitioner. 

There  must  be  a  decree  for  the  petitioner  bA  prayed,  with 
ooets. 

On  appeal,  Sawyeb,  Circuit  Judge,  affirmed  the  decree 
of  the  District  Court. 


George  White  v.  A.  N.  McDonough. 

DlSTlOOT  COUBT,  IhSTBICT  OP  CaLIFOBNU. 

*    Maboh  24,  1875. 

1.  Liability  of  Master  of  Vessel.— The  master,  as  well  as  the  owners 

of  a  vessel,  is  a  common  carrier,  and  is  personally  responsible  for  his 
own  negligence  and  misfeasances. 

2.  Soldier  Discharged  at  Sea,  Status  of.— A  soldier  on  board  ship, 

for  whose  transportation  the  government  had  contracted  was  discharged 
at  sea  during  the  voyage :  Held,  That  after  his  discharge  the  legal  re- 
lation of  passenger  to  master  did  not  exist  between  him  and  the  mas- 
ter, and  that  it  was  no  breach  of  duty  on*  the  part  of  the  master  to 
allow  the  soldier  to  be  subjected  to  military  discipline  as  he  was  when 
the  contract  for  carrying  him  was  made  and  the  voyage  began. 

Before  Hillteb,  District  Judge. 

This  is  a  libel  filed  against  the  master  of  the  steamship 
Montana  to  recover  damages  for  an  assault  alleged  to  have 
been  committed,  in  the  presence  of  and  with  the  express 
consent  of  the  defendant,  upon  the  libellant,  by  the  com« 
manding  officer  of  troops  on  board  the  ship. 

The  libelhmt  was  a  musician  in  the  regular  army,  and  as 
such  was  put  on  board  the  Montana^  at  the  mouth  of  the 
Colorado  river,  for  transportation,  with  a  detachment  of  two 
hundred  and  thirteen  officers  and  men.  The  transportation 
was  paid  for  by  the  government. 

While  at  sea  the  libellant's  term  of  service  expired,  and  he 
received  an  honorable  discharge  in  due  form. 

After  libellaut  had  received  his  discharge,  the  colonel 
commanding  the  troops,  or  his  adjutant,  for  some  breach  of 
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military  discipline,  ordered  him  below  ta  work  in  the  coal 
hold,  and  the  order  was  enforced,  so  far  as  to  keep  libellant 
below  a  short  time.  The  next  day  he  was  ordered  to  be 
taken  below  again,  and  before  going  White  went  to  the  mad- 
ter  of  the  ship  with  his  discharge,  which  the  master  read. 
White  demanded  protection  of  him,  claiming  to  be  a  citizen 
and  passenger. 

The  master  went  to  the  colonel  commanding  the  troops 
and  stated  White's  complaint  to  him.  The  colonel  replie«l 
by  reading  the  sixtieth  Article  of  War,  and  claiming  that 
White  was  still  serving  with  the  army  under  that  article, 
and  told  the  master  he  had' better  not  interfere.  The  mas- 
ter then  told  White  he  could  do  nothing  for  him,  and  White 
went  below  again,  where  he  stayed  about  three  minutes. 
He  was  kept  under  guard  all  of  one  day.  It  is  not  claimed 
that  White  was  treated  with  any  undue  rigor  or  severity,  if 
he  was  subject  to  military  discipline,  and  it  is  admitted  that 
the  same  acts  done  without  authority  to  a  passenger,  in  the 
ordinary  sense  of  that  word,  would  be  gross  ill  treatment 
and  wholly  unjustifiable. 

(?.  W.  Tyler,  for  libellant. 

W.  W.  Crane,  for  defendant. 

HiLLYEB,  J.  The  first  point  argued  by  the  defendant, 
with  much  seeming  confidence,  is  that  White  cannot  main- 
tain this  action  against  the  master  of  the  ship.  If  White,  it 
is  said,  was  a  passenger,  and  the  passenger  contract  was 
violated,  his  remedy  is  against  the  owner.  The  master  be- 
ing merely  the  agent  of  the  owners,  his  omission  to  perform 
a  duty  which  the  owners  may  have  owed  to  the  passenger, 
under  their  contract  as  common  carriers,  does  not  give  the 
passenger  any  right  of  action  against  the  master. 

No  authorities  were  cited  in  support  of  this  position;  and 
I  do  not  think  the  law  will  sustain  it. 

Both  the  owners  and  the  master  are  regarded  as  common 
carriers.  Por  his  own  negligences  and  misfeasances,  the 
master  is  liable,  and  there  appears  to  be  no  distinction  in 
principle  between  this  case  and  many  which  are  found  in 
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the  books  against  the  masters,  snoh  as  -for  injuries  to  prop* 
erty  arising  from  his  negligence  or  nnskillfulness,  permitting 
one  of  his  subordinate  officers  to,maltreat  a  seaman,  for  in- 
decent behavior  to  a  female  passenger,  and  the  like. 

The  master  has  duties  and  obligations  of  his  own  for  ^ 
breach  of  which  he  is  personally  responsible.  Among  his 
duties  is  that  of  interposing  his  authority  to  protect  both 
passenger  and  seaman  from  maltreatment  while  on  board 
his  ship.  He  is  armed,  says  the  judge  of  this  court,  with 
absolute  authority  and  corresponding  responsibilities.  He 
has  such  authority — and  a  like  duty — to  protect  the  crew 
from  the  brutality  of  officers.  What  he  permits  he  is  justly 
considered  to  commit;  and  he  permits  that  which  he  does 
not  by  a  prompt  exercise  of  his  authority,  prevent."  (An- 
dei-aon  v.  Boss,  2  Sawyer,  91.)  In  respect  to  passengers  the 
master  owes  a  still  higher  and  more  delicate  duty.  {Chamher- 
lain  et  al.  v.  Chandlery  3  Mason,  242.) 

The  libel  ii)  this  case  states  a  good  ground  of  action 
against  the  master,  and  if  the  proofs  support  it,  the  libel- 
lant  ought  to  have  a  decree  for  damages. 

It  is  urged  that  White  was  not  a  passenger  in  the  proper 
sense  of  that  word;  that  soldiers  on  board  are  not  passen- 
gers, and  that  White  after  his  discharge  continued  under 
the  military  jurisdiction  of  the  officers  commanding  the  de- 
tachment of  soldiers. 

The  truth  is,  that  White  was  neither  passenger  nor  sol- 
dier at  the  time  the  alleged  wrongs  were  done  to  him.  H^ 
had  made  no  contract  for  his  carriage  on  the  ship;  that  was 
with  the  government.  The  legal  relation  of  master  to  pas- 
senger did  not  exist;  nor  was  White  a  soldier  after  his  dis- 
charge; nor  did  he  come  within  the  sixtieth  Article  of  War, 
as  a  person  serving  with'  the  armies  of  the  United  States  in 
the  field.  ^'Persons  serving  with  the  armies,"  says  Benet, 
(p.  29),  ''include  all  who  derive  their  compensation  from  pri^ 
vate  sources  as  servants,"  etc.  The  article  evidently  refers 
to  persons  who  connect  themselves  voluntarily  with  the 
army.  After  White  was  discharged,  he  insisted  on  his 
rights  as  a  citizen;  did  not  willingly  connect  himself  with 
the  command  for  any  kind  of-  service,  and  it  seems  to  me 
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that  the  conduct  of  the  officer  in  command  was  arbitrary 
and  unjustifiable  either  by  law  or  military  necessity. 

It  has  been  held  that  a  man  may  be  aboard  of  a  ship  and 
be  neither  master,  crew,  cargo  nor  passenger,  and  that  sol- 
diers on  board  under  the  command  of  their  officers  are  not 
passengers  in  the  strict  sense.  (The  Steamer  Merrimac,  1 
Benedict,  201.)  In  the  case  of  ITie  Hanna,  15  Law  Times 
Bep.  334,  Dr.  Lushington  held  that  one  who  had  paid  no 
passage-money,  but  who  went  on  board  at  the  request  of 
the  master  and  messed  with  him  upon  the  understanding 
that  he  should  do  what  he  could  in  the  work  of  the  ship  for 
his  passage,  was  neither  crew  nor  passenger;  that  he  was, 
in  fact,  a  nondescript. 

White's  akUus  on  board,  after  his  discharge  is  equally 
hard  to  describe.  This  case  must  be  decided  on  its  own 
peculiar  facts,  and  the  question  is  whether,  under  all  the 
circumstances,  there  was  any  breach  of  duty  on  the  master's 
part. 

The  government  had  contracted  for  his  transportation  to 
Ban  Francisco,  and  White  would  have  no  action  against  the 
master  for  a  breach  of  that  contract.  (  The  MerrimaCy  supra.) 
White  cannot  sue  as  a  passenger  for  a  breach  of  the  mas- 
ter's express  or  implied  contract  with  him,  for  there  was 
none.  White  came  on  board  as  a  soldier,  subject  to  the 
orders  of  the  officer  in  command,  and  the  master  left  him  in 
that  condition,  and  did  transport  him  with  the  rest  of  the 
command,  as  the  contract  with  the  goyernment  required. 
Was  the  master  bound  to  take  notice  of  the  change  in  White's 
relations  to  the  military  authorities  which  happened  during 
the  voyage — a  change  entirely*  independent  of  his  contract 
and  to  which  he  had  neither  assent  nor  dissent  to  give?  At 
the  time  White  received  the  treatment  complained  of,  he 
was  dressed  in  army  clothing  and  was  messing  With  the 
soldiers.  It  seems  to  me  that  under  these  circumstances 
the  master  was  not  required  to  do  more  than  he  did  do  for 
White's  protection.  His  duty,  under  the  contract  with  the 
government,  was  to  transport  the  two  hundred  and  thirteen 
officers  and  men  (White  being  one  of  them)  to  San  Fran- 
cisco, safely  and  securely.    This  he  did.    While  this  con- 
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tract  was  being  performed,  it  was  not  competent  for  the 
government,  by  the  act  of  discharge,  or  White,  by  receiving 
it,  to  change  its  terms  so  as  to  give  White  new  rights,  or 
impose  new  obligations  on  the  master.  Therefore,  when 
the  master  left  White  to  the  control  of  the  military,  as  he 
was  when  he  came  on  board,  he  violated  no  duty  which  the 
law  imposed  upon  him  as  a  carrier  of  passengers,  under  the 
existing  contract. 

Nor  do  I  think  it  would  be  rigtit,  in  any  event,  to  hold 
that  the  master  was  bound  to  know  and  to  say  that  White 
was  not  subject  to  military  discipline.  White  wore  the 
dress  of  a  soldier,  drew  government  rations  and  messed  as 
and  with  the  soldiers;  and  when  the  colonel  insisted  that 
he  was  a  camp-follower  and  claimed  a  right  to  subject  him 
to  military  discipline  as  such  under  the  sixtieth  Article  of 
War,  while  I  think  the  colonel,  although  appearances  were 
in  his  favor,  was  wrong,  it  would  be  unreasonable  to  hold  the 
captain  responsible  for  an  error  in  the  construction  of  a  law 
'  of  the  army  with  which  and  the  practice  under  it,  he  was 
ignorant.  Besides  all  this,  the  colonel  with  his  two  hun- 
dred and  thirteen  men,  was  able  to  enforce  his  construction 
of  the  article  against  the  master,  for  the  time  being,  if  he 
saw  fit,  and  he  did  manifest  a  determination  to  do  so. 

Upon  the  whole  case,  then,  I  think  the  libel  must  be  dis- 
missed, with  costs,  and  it  is  so  ordered. 
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In  be  John  A,  Care,  on  habeas  corpus. 

DiSTBlCT  COUBT,   DiSTRIOT  OP   ObEOON. 

Maboh  27,  1875. 
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1.  Alaska,  Indian  Country.— Upon  the  extension  of  sections  20  and  21 

of  the  Indian  Intercourse  Act  of  1834  over  the  territory  of  Alaska  by 
force  of  the  act  of  March  3,  1873,  said  territory  became,  so  far  as  the 
introduction  and  disposition  of  spirituous  liquors  therein  is  concerned, 
what  is  known  in  the  law  as  "Indian  Country,"  and,  therefore,  the  mil- 
itary force  of  the  United  States  may  be  employed  therein  for  the 
arrest  of  persons  who  violate  either  of  said  sections. 

2.  Section  twenty-three  of  the  Act  of  1834  in  Force  in  Alaska. 

— Sec  ion  23  of  said  Indian  Intercourse  Act  which  authorizes  the  Pres- 
ident to  employ  the  military  force  of  the  United  States  to  make  ar- 
rests in  the  Indian  country,  was  in  force  in  Alaska  so  far  as  the  intro- 
duction and  disposition  of  spirituou«  liquors  therein  is  concerned^  from 
and  after  the  extension  of  said  sections  20  and  21  of  Baid  act  over  said 
territory. 

3.  Detention  of  Person  arrested  in  Indian  Country  by  Mili- 

tary Authority. — No  person  arrested  by  the  military  authority  in 
the  Indian  country  for  the  introduction  or  disposition  of  spirituona 
liquors  therein,  contrary  to  law,  can  be  lawfully  detained  by  such 
authorities  more  than  five  days  after  such  arrest  before  removing  him 
for  delivery  to  the  civil  authorities  for  trial 

4.  Arrest  by  Military  Authorities  not  Authorized  except  upon 

Probable  Cause. — ^A  military  officer  in  making  an  arrest  under  said 
section  23  acts  as  an  officer  of  the  civil  law,  and  to  justify  such  arrest 
it  must  appear  upon  oath  that  there  is  probable  cause,  as  provided  in 
the  fourth  amendment  to  the  Constitution  of  the  United  States. 

Before  Deady,  District  Jndge. 

Joseph  N.  Dolph  and  Joseph  Simon^  for  the  petitioner. 

Rufas  Mallory,  for  the  respondent. 

«  ^^ 

Deady,  J.     Two  questions  are  made  in  support  of  the 

demurrer  to  the  return:    1.  That  section  23  of  the  Indian 

Intercourse  Act  of  1834  has  not  been  extended  to  Alaska, 

and  therefore  the  military  force  cannot  be  employed  in  the 

apprehension  of  persons  who  may  be  found  introducing 

spirituous  liquors  into  Alaska;  and,  2.  That  although  the 

military  force  might' have  been  employed  in  arresting  the 

petitioner  upon  such  charge,  yet  he  could  only  be  held  in 
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such  custody  five  days  before  removal  to  the  civil  authority 
authorized  to  proceed  against  him  according  to  law. 

It  appears  from  the  petition  and  return  that  the  peti- 
tioner,  being  the  collector  of  customs  at  Fort  Wrangel,  in 
Alaska,  was  arrested  by  Lieutenant  Dyer,  of  the  army,, 
in  the  latter  part  of  September,  1874,  upon  the  charge  of 
violating  section  20  of  the  Indian  Intercourse  Act,  by  in-, 
troducing  spirituous  liquors  into  the  country,  in  the  month 
of  July,  without  the  consent  of  the  War  Department;  and 
that  the  petitioner  was  kept  in  custody  by  direction  of  Cap-^ 
tain  J.  B.  Campbell,  commanding  the  district  of  Alaska, 
until  the  service  of  the  writ  herein  on  December  19,  when 
he  was  sent  in  custody  of  Captain  Jocelyn  to  this  place,  in 
obedience  to  the  writ. 

Section  1  of  the  Alaska  Act  of  July  27,  1868,  (15  Stat., 
240)  having  been  amended  by  the  act  of  March  3,  1873, 
(17  Stat.,  530),  so  as  to  extend  over  the  territory  of  Alaska, 
sections  20  and  21  of  the  Intercourse  Act  of  1834,  said  Ter- 
ritory, so  far  as  the  introduction  and  disposition  of  spiritu- 
ous liquors  is  concerned,  became  what  is  known  as  ''Indian 
country;*'  and  the  military  force  of  the  United  States  may 
be  employed  by  the  President  for  the  arrest  of  persons 
found  therein  violating  either  of  said  sections.  To  accom- 
plish this  result  it  was  not  nece8sai:y  for  Congress  to  extend 
section  23  of  the  Intercourse  Act  byname  over  Alaska.  By 
force  of  its  own  terms  that  section  applies  to  any  territory 
of  the  United  States  declared  by  Congress,  either  in  terms^ 
or  effect,  to  be  "Indian  country" — that  is,  a  country  in 
which  the  intercourse  between  the  whites  and  Indians  is 
regulated  and  restrained  by  special  acts  of  Congress.  So 
soon,  then,  as  Alaska  was  made  "  Indian  country,"  so  far  as 
the  introduction  and  use  of  spirituous  liquors  is  concerned,, 
section  23  of  the  act  which  authorizes  the  employment  o{ 
military  force  became  applicable  to  it,  and  in  force  therein. 

The  President,  by  means  of  the  proper  ofiScers,  has  autlior- 
ized  the  employment  of  the  military  to  make  arrests  in 
Alaska  for  the  violation  of  said  sections  20  and  21.  If,. 
then,  there  was  sufficient  cause  to  arrest  the  petitioner  for 
said  offense, ^  Lieutenant  Dyer  was  authorized  to  make  it., 
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Of  course  in  so  doing  he  was  merely  acting  as  a  police  offi- 
cer— as  a  marshal  or  constable — for  the  purpose  of  enforcing 
an  act  of  Congress,  and  was  not  authorized  to  make  the  ar- 
rest unless  it  appeared  upon  oath  or  affirmation  that  there 
was  probable  cause  as  provided  in  the  Fourth  Amendment 
to  the  Constitution  of  the  United  States.  It  is  a  mistake  to 
suppose  that  the  Territory  of  Alaska  is  under  military  rule 
any  more  than  any  other  part  of  the  country,  except  as  to 
the  introduction  of  spirituous  liquors  and  the  making  of  ar- 
rests for  violations  of  sections  20  and  21  aforesaid,  in  which 
case  the  military  really  act  as  civil  officers  and  in  subordi- 
nation to  the  civil  law. 

As  to  the  second  point  the  demurrer  is  well  taken.  The 
petitioner  having  been  detained  over  five  days — indeed, 
nearly  ninety — before  any  attempt  was  made  to  remove  him 
for  trial  by  the  civil  authorities,  his  detention  thereafter  be- 
came unlawful  and  unauthorized.  The  statute  is  peremp- 
tory upon  the  subject,  and  with  good  reason — *^ Provided^ 
That  no  person,  apprehended  by  military  force  as  aforesaid, 
shall  be  detained  longer  than  five  days  after  the  arrest 
and  before  the  removal."  If  the  removal  cannot  be  com- 
menced in  that  time  the  prisoner  must  be  discharged.  It 
was  supposed  by  Congress,  as  this  proviso  manifests,  that 
these  arrests  would  often  be  made  at  remote  and  out  of  the 
way  places,  where  the  prisoner  would  be  comparatively 
helpless,  without  access  to  counsel  pr  friends,  and  if  the 
officer  whose  custody  he  was  in  was  to  be  judge  of  when  he 
would  or  conveniently  could  remove  him  to  the  civil  author- 
ities for  trial,  it  might  sometimes  happen  that  the  detention 
would  be  continued  captiously  or  maliciously  and  the  im- 
prisonment become  grossly  oppressive.  In  Barclay  v.  Ooodr 
ale,  this  Court,  after  able  argument  and  full  consideration 
of  the  premises,  held  that  the  defendant  who  had  arrested 
the  plaintiff  under  section  23  and  detained  him  more  than 
five  days  before  removal,  because  he  had  no  sufficient  means 
wherewith  to  do  otherwise,  was  liable  for  false  imprison- 
ment. 

The  petitioner  is  entitled  to  be  discharged.  I  have  also 
considered  whether,  upon  the  facts  in  the  return,  I  ought 
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now  to  oommit  the  petitioner  npon  a  charge  of  introducing 
spiritnons  liqnors  into  Alaska,  contrary  to  section  20  afore* 
said.  It  is  not  alleged  directly  in  the  return  that  the  peti* 
tioner  was  gnilty  of  this  offense,  but  only  that  he  ''was  ar- 
rested for  it."  The  evidence  upon  which  the  arrest  was 
made  is  not  stated  in  or  attached  to  the  return.  I  do  not 
think  the  statement  in  the  return  is  sufficient  evidence  or 
information  to  authorize  a  commitment  by  me. 

The  respondent  then  had  leave  to  amend  the  return,  and 
annex  thereto,  among  other  things,  the  affidavit  of  W.  P. 
Wilson,  taken  before  Lieutenant  Dyer,  on  September  24, 
1874,  stating  that  in  July  he  paid  John  A.  Carr  $100  for  the 
privilege  of  taking  a  lot  of  liquors  out  of  the  bonded  ware- 
house at  Fort  Wrangel  to  be  taken  to  his  own  house  in 
Wrangel,  while  at  the  same  time  said  Carr  made  out  a 
clearance  of  the  goods  to  Glencora  landing,  British  Colum- 
bia. 

Objection  is  made  that  this  affidavit  was  not  made  before 
an  officer  authorized  to  administer  oaths. 

But  it  appears  to  have  been  duly  taken  in  pursuance  of 
paragraph  1031  of  the  army  regulations  of  1861,  and  upon 
it  I  will  commit  the  petitioner  to  answer  the  charge,  and  fix 
his  bail  at  12,600. 
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In  .be  C.  B.  Co>istock  &  Co, 

District  Court,  District  op  Oregok. 
April  6,  1875. 

i.  Purchase  and  Sale  of  Wheat.— Where  L,  &  G.,  of  Portland,  Ore- 
gon, sold  wheat  to  M.  &  H.,  of  San  Francisco,  to  be  delivered  on  ship- 
board, at  Portland,  at  $1.85  per  cental,  and  then  made  a  contract  with 
C.  &  Co.,  wheat  buyers,  to  purchase  said  wheat  on  joint  account,  each 
party  to  furnish  one- half  of  the  money  necessary  to  make  the  purchase, 
and  to  receive  one-half  of  the  profits,  if  any:  Held,  that  the  joint  ven* 
ture  and  the  interest  of  C.  &  Co.  in  the  wheat  ended  with  the  delivery 
of  the  same  on  shipboard,  and  that  thereafter  the  wheat  belonged  to 
M.  &  H. ,  subject  to  the  power  of  L.  &  H.  as  sellers  of  the  same,  to 
exercise  the  right  of  stoppage  in  transitu,  and  that  when,  upon  the  fail- 
ure of  M.  &  H.,  said  L.  &  H.  exercised  said  right  and  took  said  wheat 
into  their  own  possession,  it  was  for  their  own  benefit  as  sellers  of  the 
same,  and  not  that  of  C.  &  Co.,  who  were  not  the  sellers  of  the  wheat 
to  M.  &  H.,  and  had  no  power  over  it  or  interest  in  it. 

2.  Settlement  between  Debtor  and  Creditor.— A  mere  accounting 

or  settlement  between  an  insolvent'  debtor  and  creditor,  not  followed 
by  any  actual  change  or  transfer  of  property,  rights  or  credits,  to  the 
prejudice  of  other  creditors,  is  not  contrary  to  the  Bankrupt  Act,  but 
the  assignee  of  such  debtor  is  not  bound  by  such  settlement,  but  may 
show  that  it  is  erroneous  or  fraudulent. 

3.  Preference. — ^A  preference  will  not  bar  the  proof  of  a  debt,  unless  it 

was  given  and  received  by  the  parties  to  such  debt,  and  therefore  where 
a  creditor  received  a  preference  from  the  firm  of  A.,  B.  &  C,  he  is  not 
barred  from  proving  another  debt  against  the  firm  of  B.  &  C. 

Before  Deapt,  District  Jndge. 

Objections  to  proof  of  debt.  The  facts  appear  in  the 
opinion  of  the  Court. 

William  Sti^ong^  for  the  assignee. 

John  W.  WhaUey  and  M.  W.  Ihchhdmer,  for  the  creditor. 

Deady,  J.  On  December  16,  1873,  a  petition  in  bank- 
ruptcy was  filed  in  this  court  against  C.  B.  Comstock  &  Co., 
on  which  they  were  adjudged  bankrupts  on  January  28, 
1874. 

Laidlaw  &  Gate  proved  a  debt  against  the  bankrupts  of 
$24,406.30,  gold  coin,  with  interest  from  November  25, 
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1873,  for  money  paid  said  Comstock  &  Co.»  on  a  contract  to 
deliver  said  Laidlaw  &  Gate  1G,000  quarters  of  wheat. 

Prior  to  Jane  10,  1874,  a  dividend  of  forty-three  per  cent, 
was  declared  but  not  paid  upon  this  claim,  because  on  that 
day  the  assignee  of  the  estate  filed  objections  thereto,  to  the 
effect  that  on  December  2,  1873,  Comstock  &  Go.  being  in- 
solvent and  indebted  to  Laidlaw  &  Gate  in  the  sum  of  $43,- 
809.66,  with  interest,  to  give  them  a  preference,  and  in 
fraud  of  the  act,  delivered  to  said  Laidlaw  &  Gate,  in  part 
payment  of  said  indebtedness,  9,268.96  centals  of  wheat, 
worth  about  $19,403.36;  and  that  said  Laidlaw  &  Gate,  at 
the  time  of  said  delivery,  had  reasonable  cause  to  believe 
that  Comstock  &  Co.  were  insolvent. 

The  answer  of  Laidlaw  &  Gate  denies  the  allegations  of 
the  objections,  and  avers  that  these  9,286.96  centals  of  wheat 
were  delivered  to  Laidlaw  &  Gate  by  Comstock  &  Co.  be- 
tween November  1  and  13,  1873,  upon  a  contract  made  on 
August  29,  1873;  and  that  between  November  6  and  10, 
1873,  Laidlaw  &  Gate  advanced  Comstock  &  Co.  $31,000, 
upon  a  contract  to  purchase  and  deliver  10,000  quarters  of. 
wheat,  which  Comstock  &  Co.  wholly  failed  to  perform. 

After  hearing  the  evidence  and  arguments  of  the  parties, 
the  register,  Mr.  H.  H.  Northup,  on  March  6,  1875,  found 
the  facts  as  follows:  ''  On  the  twenty-ninth  day  of  August, 
1873,  Laidlaw  &  Gate  entered  into  a  contract  in  writing  with 
C.  B.  Comstock  and  Co.  to  purchase  on  joint  account  a 
cargo  of  from  4,000  to  5,000  quarters  of  wheat,  the  same 
being  already  sold  by  Laidlaw  &  Gate  at  $1.85  per  cental, 
to  whom  the  wheat  purchased  by  Comstock  &  Co.  was  to 
be  delivered,  the  net  profit  to  be  equally  divided." 

About  the  twelfth  of  September,  1873,  a  verbal  contract 
was  entered  into  between  Laidlaw  &  Gate  and  Comstock  & 
Co.,  or  "  rather  an  arrangement,"  by  which  Laidlaw  &  Gate 
sold  to  the  firm  of  Makin  &  Hubbak  10,000  quarters  of 
wheat  at  $2.15  per  cental.  On  this  contract  no  money  was 
paid. 

On  the  thirtieth  of  October,  1873,  Laidlaw  &  Gate  re- 
quested and  authorized  in  writing  Comstock  &  Co.  to  pur- 
chase on  their  account  50,000  bushels  of  wheat  at  $1.80  per 
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cental.  The  price  was  afterwards  advanced  to  $1.90  per 
cental,  Comstock  reporting  that  he  conld  not  purchase  at 
$1.80. 

On  this  contract  of  October  30, 1873,  there  was  advanced 
by  Laidlaw  &  Gate  to  Comstock  &  Co.,  on  the  sixth  of  No- 
vember, 1873,  $6,000,  and  on  the  tenth  of  November,  1873, 
$25,000,  Comstock  reporting  that  he  had  purchased,  and 
held  in  warehouse  ready  for  delivery,  wheat. to  the  amount 
of  over  that  sum  in  value. 

Between  the  third  and  twelfth  of  November,  1873,  Com- 
stock &  Co.  delivered  on  board  the  Fijeshire  and  Santa  Bosd, 
two  vessels  then  lying  in  the  Wallamet  at  Portland,  9,268.- 
96  centals  of  wheat,  the  delivery  being  noted  in  a  book  kept 
by  Laidlaw  &  Gate,  called  "Cargo  Book,"  and  credit  for  so 
much  wheat  delivered,  given  to  Comstock  &  Co.,  although 
no  price  was  carried  out.  The  agent  to  receive  this  wheat 
on  board  these  vessels  was  one  P.  Cherry,  who  kept  the 
book  above  named,  an  employee  of  Laidlaw  &  Gate,  al- 
though his  salary  was  charged  to  the  **  joint  adventure,'* 
and  thus  one-half  of  it  was  paid  by  Comstock  &  Co. 

On  November  7,  1873,  Laidlaw  &  Gate  drew  on  Makin  & 
Hubbak,  the  Ban  Francisco  firm  to  which  the  wheat  was  to 
be  shipped,  for  $16,132.74,  the  value  of  8,631.98  centals  of 
wheat  at  $1.85  per  cental  and  $42.69  interest.  This  draft 
was  dishonored  and  protested  at  San  Francisco,  on  the  thir- 
teenth of  November,  1873,  and  Laidlaw  &  Gate  immediately 
advised  thereof.  At  this  time  Comstock  &  Co.  held  a  large 
quantity  of  wheat,  "for,"  Comstock  says,  "the  failure  of 
Makin  &  Hubbak  left  me  with  a  large  amount  of  wheat  on 
hand."  Immediately  on  receipt  of  intelligence  of  the  fail- 
ure of  Makin  &  Hubbak,  Laidlaw  &  Gate  exercised  the 
right  of  stoppage  in  transitu  over  the  9,268.96  centals  of 
wheat  loaded  on  the  Fifeshire  and  Santa  Rosa,  and,  under 
instructions,  handed  over  the  charter  parties  of  these  ves- 
sels to  Henry  Hewett  &  Co.,  of  Portland,  agreeing  with  said 
Hewett  &  Co.  to  take  an  equal  quantity  of  wheat  in  ware- 
house for  that  placed  on  board  those  vessels;  which  agree- 
ment was  consummated. 

Some  time  after  the  thirteenth  of  November,  1873,  or 
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perhaps  on  that  very  day,  a  controTersj  arose  between  Laid- 
law  &  Gate  and  Comstock  &  Co.  about  this  9,268.96  centals 
of  wheat;  not  in  regard  to  its  delivery  nor  respecting  the 
title  (for  both  parties  seem  to  have  treated  the  delivery  to 
I'jaidlaw  &  Gate  as  binding  on  Comstock  &  Co.,  and  vesting 
the  title  in  Laidlaw  &  Gate),  bnt  as  to  the  contract  or  con- 
tracts on  which  this  wheat  was  delivered.  Laidlaw  &  Gate 
claimed  that  it  was  all  on  the  contract  of  August  29, 1873, 
at  $1.85  per  cental.  Comstock  admitted  that  about  three- 
fourths  of  it  was  delivered  on  the  contract  of  August  29, 
1873,  which  filled  and  completed  that  contract,  but  claimed 
that  the  remaining  one-fouilh  was  on  the  verbal  contract  of 
September  12,  at  $2.15  per  cental.  This  was  denied  by 
Laidlaw  &  Gate,  who  insisted  that  the  verbal  contract  of 
September  13  was  void,  no  money  ever  having  been  paid  on 
it,  and  that  if  any  wheat  was  delivered  after  fiUing  the  con- 
tract of  August  29,  1873,  it  was  delivered  on  the  contract  or 
request  of  October  30,  1873,  at  $1.90  per  cental. 

This  controversy .  continued  until  November  25,  1873, 
Comstock  &  Co.  refusing  to  deliver  any  more  wheat  until 
the  matter  was  settled  and  claiming  damages  by  reason  of 
large  lots  of  wheat  purchased  for  the  verbal  contract  of 
September  12,  for  which  he  had  paid  more  than  $1.90  per 
cental. 

On  November  26,  1873,  a  settlement  was  made  and  all 
prior  contracts  merged  in  the  contract  of  that  date.  On 
the  second  of  December,  1873,  a  credit  appears  on  .the 
books  of  Laidlaw  &  Gate  to  Comstock  &  Co.,  for  the 
9,268.96  centals  of  wheat. 

The  real  point  to  be  decided,  in  my  judgment,  is,  when 
did  the  title  to  the  wheat  in  question  vest  in  Laidlaw  k 
Gate. 

From  the  evidence  I  find  that  on  the  second  of  Decem- 
ber, 1873,  and  for  some  days  prior  thereto,  Laidlaw  &  Gate 
had  reasonable  cause  to  believe  that  Comstock  &  Co.  were 
insolvent,  and  if  the  title  remained  in  Comstock  &  Co. 
until  the  entry  on  Laidlaw  &  Gate's  ledger,  a  preference 
was  taken  under  the  Bankrupt  Act. 

I  further  find  that  on  tlie  twelfth  day  of  November,  1873, 


324  In  re  Comsiook.  [Dist.  Ct 

Opmion  of  the  Court — Deady,  J.  F  April, 

the  last  day  on  which  wheat  was  delivered,  Laidlaw  &  Gate 
did  not  have  reasonable  cause  to  belieye  that  Comstock  & 
Co.  were  insolvent^  and  that  if  the  title  then  passed  to 
Laidlaw  &  Gate^  no  preference  was  taken  under  the  Bank- 
rupt Act. 

Laidlaw  testifies  that  after  the  wheat  was  delivered- on 
shipboard,  Comstock  &  Co.  had  no  further  control  over  it. 
This  is  not  controverted  or  denied,  although  Comstock  was 
put  on  the  stand.  Laidlaw  &  Gate  also  on  the  thirteenth 
of  November,  1873,  exercised  the  right  of  stoppage  in 
transitu  over  this  wheat  without  any  question  by  Comstock 
&  Co.,  and  more  than  that,  disposed  of  it  without  any  ob- 
jection. 

The  contr/^versy  seems  to  have  been  as  to'  which  contract 
the  wheat  was  delivered  under,  and  further  than  that  as  to 
the  amount  of  damages  that  Laidlaw  &  Gate  should  allow 
Comstock  for  other  wheat  that  he  then  held.  It  is  a  recog- 
nized principle  that  the  sale  is  not  complete  while  anything 
remains  to  be  done  to  determine  its  quantity  if  the  price 
depends  on  this,  unless  this  is  to  be  done  by  the  buyer. 
I  think  the  wheat  delivered  was  treated  by  both  parties  as 
belonging  to  Laidlaw  &  Gate,  and  the  fact  that  credit  was 
not  entered  in  the  books  of  Laidlaw  &  Gate  until  Decem- 
ber 2,  1873,  is  not  material.  Credit  for  so  much  wheat 
was  given  in  the  "Cargo  Book"  at  the  time  of  delivery, 
and  the  amount  of  credit,  it  seems  to  me,  is  not  material, 
particularly  as  neither  party  then  knew  the  amount  of  credit 
to  be  given,  and  by  the  course  of  business  this  could  not 
be  determined  until  sometime  after." 

The  register  ruled  that  the  proof  of  debt  should  stand  as 
made,  and  the  question  was  certified  here  for  decision. 

In  the  course  of  the  inquiry  before  the  register,  all  the 
dealings  between  Laidlaw  &  Gate  and  Comstock  &  Co., 
prior  to  August  29, 1873,  consisting  of  contracts  to  purchase 
and  deliver  wheat  to  load  particular  vessels,  were  examined^ 
and  a  great  mass  of  testimony  introduced  which  has  no 
special  bearing  on  the  icjontroversy. 

It  being  shown  by  the  evidence,  and  practically  admitted, 
that  up  to  the  delivery  of  this  9,268.96  centals  of  wheat  on 
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the  Ftfeshire  and  Santa  Bosa,  to  wit:  November  12,  1873, 
Laidlaw  &  Qate  had  not  reasonable  or  any  cause  to  believe 
that  Comstock  &  Go.  were  insolvent,  it  follows  that  if  the 
property  in  the  wheat  vested  in  them  at  the  time  of  snch 
delivery,  no  preference  was  thereby  given  or  received. 

Comstock  &  Co.  were  engaged  in  purchasing  wheat 
throughout  the  country  for  delivery  to  third  persons  for 
shipment  abroad.  Laidlaw  &  Gate  having  this  contract 
with  Makin  &  Hubbak,  of  San  Franciik;o,  to  deliver  them 
4,000  or  6,000  quarters  of  wheat  in  September  and  October, 
employed  Comstock  &  Co.,  as  they  had  done  in  other  like 
instances,  to  purchase  the  wheat  and  deliver  it  on  ship-* 
board  for  them.  Instead  of  agreeing  to  pay  them  a  certain 
commission  for  their  services,  it  was  arranged  that  Com- 
stock &  Co.  should  have  a  share  of  the  profits,  if  any, 
made  by  Laidlaw  &  Gate  on  the  Venture,  and  that  they 
should  also  advance  one-half  of  the  money  necessary  to 
fulfill  the  contract. 

This  being  so,  the  transaction  was  a  joint  venture,  com- 
mencing with  the  purchase  of  the  wheat  and  ending  with 
the  delivery  of  it  on  the  vessels  at  Portland.  After  the 
delivery  on  board,  Comstock  &  Co.  had  no  interest  in  the 
property,  and  so  they  seem  to  have  understood  the  matter. 
'  By  the  contract  of  August  29,  Comstock  &  Co.  did  not 
become  parties  to  the  prior  contract  between  Laidlaw  & 
Gate  and  Makin  &  Hubbak,  by  which  the  former  sold  and 
were  to  deliver  to  the  latter  4,000  to  6,000  quarters  of  wheat 
as  above  stated,  at  $1.86  per  cental.  Between  Comstock  & 
Co.  and  Makin  &  Hubbak,  there  was  no  privity  or  relation. 
If  Laidlaw  &  Otsie  made  a  profit  on  the  transaction  with 
Makin  &  Hubbak,  Comstock  &  Co.  were  entitled  to  half  of 
it  and  Laidlaw  &  Gate  were  liable  to  them  for  such  share 
of  the  profits  irrespective  of  the  failure  of  Makin  &  Hub- 
bak to  meet  their  engagements  with  Laidlaw  &  Gate.  As 
the  owners  of  the  property,  Laidlaw  &  Gate  exercised  th^ 
right  of  stoppage  in  transitu  upon  the  failure  of  Makin  & 
Hubbak,  and  disposed  of  the  wheat  to  Hewett  &  Co.,  as 
they  had  a  right  to.  But  for  this  the  property  would  have 
long  since  figured  in  the  assets  of  Makin  &  Hubbak. 
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The  facts  being  found  as  stated,  the  failure  to  enter  the 
value  of  the  wheat  in  the  ledger  of  Laidlaw  &  Gate  at  the 
time  of  delivery  is  immaterial.  An  entry  in  the  books  of  a 
party,  or  the  absence  of  it,  may  be  evidence  against  him  of 
more  or  less  weight,  owing  to  the  circumstances,  but  is  not 
conclusive.  In  this  case  the  receipt  of  the  wheat  by  Laid- 
law &  Gate  fi-om  Com  stock  &  Co.  appears  to  have  been  reg^ 
ularly  and  duly  entered  in  the  cargo  book  of  Laidlaw  &  Gate 
by  their  agent  and  Employee,  P.  Cherry,  Comstock  &  Co. 
were  duly  credited  in  the  ledger  with  the  amount  of  the 
wheat,  but  the  value  of  it  could  not  be  entered  until  the  cost 
on  board  was  ascertained  or  agreed  upon.  By  the  terms  of 
the  agreement  between  Laidlaw  &  Gate  and  Comstock  & 
Co.,  the  latter  were  to  be  credited  with  the  wheat  at  the 
cost  and  charges  on  board,  not  exceeding  the  price  at  which 
it  was  sold  to  Makin  &  Hubbak.  Owing  to  the  disagree- 
ment between  Laidlaw  &  Gate  and  Comstock  &  Co.  as  to 
what  contract  636.98  centals  of  the  wheat  delivered  on  the 
M/eshire  and  Santa  Rosa  was  to  be  accounted  for — whether 
that  of  August  29,  at  11.85  per  cental,  or  that  of  September 
12,  at  $2.16  per  cental,  or  the  order  of  October  30,  at  $1.90 
per  cental — and  the  claim  by  Comstock  &  Co.  for  damages 
on  account  of  wheat  purchased  at  a  high  figure  on  a  falling 
market  under  the  contract  of  September  12  and  not  received 
by  Laidlaw  &  Gate,  there  was  a  delay  in  ascertaining  the 
value  of  this  wheat  and  the  amount  with  which  Comstock  & 
Co.  were  to  be  credited  on  account  of  it.  Finally,  on  No- 
vember 25,  the  parties  had  an  accounting  and  settlement, 
Comstock  k  Co.  having  the  advantage  of  being  Laidlaw  & 
Gate's  debtors  for  $31,000  advanced  to  them,  seem  to  have 
dictated  the  terms  of  the  settlement,  by  which  they  were 
allowed  the  full  price  they  had  paid  for  all  wheat  delivered 
up  to  that  time.  The  sum  due  upon  the  wheat  to  Comstock 
k  Co.  was  deducted  from  the  $31,000,  and  for  the  balance 
Laidlaw  &  Gate  prove  their  claim.  This  accounts  satisfac- 
torily for  the  delay  in  making  the  final  entry  in  the  ledger 
of  Laidlaw  &  Gate. 

It  is  also  quite  possible  that  this  settlement  may  have 
been  acquiesced  in  by  Laidlaw  &  Co.  upon  the  impression 


Dist.  Or.]  In  be  Comstook.  327 

1675.]  Opinion  of  the  Court — Deady,  J. 

m 

that  Comstock  &  Co.  were  in  a  doubtful  condition  financially, 
and  that  it  was  better  to  close  with  them  upon  their  own 
terms  before  they  failed.  Upon  its  face  the  writing  wears 
the  look  of  a  device  intended  to  reach  backward  and  give 
a  new  color  to  past  transactions  with  a  view  of  protecting 
them  from  some  new  and  impending  danger.  Its  language 
is  probably  the  result  of  carelessness  or  ignorance,  or  an 
attempt  to  cover  more  ground  than  was  necessary  or  the 
facts  authorized.  While  there  is  no  reason  to  doubt  but 
that  it  states  the  result  of  the  settlement  truly,  to  wit,  that 
Comstock  &  Co.  should  be  allowed  full  cost  for  all  the  wheat 
delivered  to  Laidlaw  &  Gate  without  reference  to  the  limit- 
ation of  $1.85,  $2.15,  or  $1.90  per  cental  under  which  it  was 
purchased,  yet  it  does  not  represent  the  transaction  accord- 
ing to  the  facts  proven  by  the  evidence. 

Here  is  a  copy  of  the  agreement,  which  appears  to  be  in 
the  handwriting  of  Comstock: 

Portland,  Oregon,  25  November,  1873. 

Messrs.  Laidlaw  dt  Gate,  Portland — Gentlemen  :  We  have 
this  day  sold  you,  and  we  confirm  the  sale  by  this  letter,  ten 
thousand  quarters  of  good  merchantable  Oregon  wheat,  to 
be  delivered  in  Portland  warehouses.  The  price  you  are  to 
pay  us  for  it  is  to  be  the  price  we  actually  have  paid, 
with  any  charges  that  may  be  incurred  up  to  the  time  of 
delivery.  Cash  to  be  paid  against  warehouse  receipts.  We 
acknowledge  to  have  received  on  account  of  this  sale  the 
sum  of  thirty-one  thousand  dollars,  less  the  amount  of  your 
present  debt  to  us,  which  is  estimated  at  about  six  thousand 
dollars. 

We  are,  yours  truly, 
(Signed)  C.  B.  COMSTOCK  &  CO. 

No  wheat  was  in  fact  sold  to  Laidlaw  &  Gate  by  that 
agreement  or  on  that  date,  as  therein  assumed  and  repre- 
sented. The  contract  of  September  12,  if  valid  and  binding, 
was  the  latest  one  between  the  parties  for  the  delivery  of 
wheat,  and  the  last  wheat  delivered  by  Comstock  &  Co. 
under  any  contract  or  order  was  delivered  on  November  12, 
1873. 
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It  is  not  necessary  to  the  decision  of  the  question  arising 
npon  the  objections  to  find  whether  Laidlaw  &  Gate  had 
reasonable  cause  to  believe  that  Comstock  &  Co.  were  in- 
solvent at  the  date  of  this  settlement.  But  assuming  that 
they  had  such  cause  so  to  believe,  the  rights  of  the  general 
creditor,  as  represented  by  the  assignee,  would  not  be  im- 
paired by  such  settlement.  A  creditor  and  debtor  have  a 
right  to  state  an  account  and  strike  a  balance,  although  the 
former  may  know  that  the  latter  is  then  insolvent.  A  mere 
accounting  between  parties  does  not  prefer  the  creditor  or 
diminish  the  assets  of  the  debtor.  But  if  the  debtor  is  ad* 
judged  a  bankrupt,  the  assignee,  representing  the  general 
body  of  creditors,  is  not  bound  by  such  settlement,  and  il 
found  incorrect  or  fraudulent  it  will  be  disregarded.  A  set- 
tlement or  accounting  with  an  insolvent  debtor,  particularly 
where  the  parties,  as  in  this  case,  use  language  calculated 
to  make  an  erroneous  impression  as  to  the  facts  of  the  trans- 
action, will  naturally,  if  favorable  to  such  creditor,  excite 
the  suspicions  of  the  other  creditors,  and  should  be  closely 
scrutinized;  but  in  itself,  if  honestly  and  fairly  conducted, 
there  is  nothing  illegal  or  contrary  to  the  Bankrupt  Act. 

In  this  case  the  result  of  the  settlement,  however  the 
language  in  which  it  is  stated  may  be  open  to  criticism, 
appears  to  have  been  as  favorable  to  Comstock  &  Co.  as  it 
should,  and  therefore  the  other  creditors  were  not  preju- 
diced by  it.  If,  however,  the  assignee  has  reason  to  think 
otherwise,  he  is  at  liberty  to  raise  the  question  whether  the 
sum  claimed — $24,406.30 — ^was  really  due  Laidlaw  &  Gate 
from  Comstock  &  Co^  on  November  25,  1873. 

Upon  the  hearing  before  the  Court,  it  was  argued  by 
counsel  for  the  assignee  that  the  contracts  between  Laidlaw 
&  Gates  and  Comstock  &  Co.,  of  August  29  and  September 
12,  made  them  partners  inter  se  in  the  purchase  and  delivery 
of  wheat  to  Makin  &  Hubbak,  and  that  therefore  the  prop- 
erty in  this  wheat  never  vested  in  Laidlaw  &  Gate,  but  re- 
mained the  property  of  this  special  partnership,  composed 
of  Laidlaw  &  Gate  and  Comstock  &  Co.  It  is  not  found  by 
the  register  whether  this  was  a  partnership  transaction  or 
not,  and  it  is  immaterial  to  the  decision  of  the  question 
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before  the  Court  how  the  fact  is.    It  is  not  probable,  upon 
this  evidence,   that  the  parties  intepded   to  » constitute  a 
partnership,  even  between  themselves,  and  unless  they  'did 
so,  none  would  result.  (In  re  Francis,  2  Sawyer,  286.)    But 
admitting  they  were  partners,  and  that  this  fact  in  some 
way,  which  is  not  apparent,  prevented  a  delivery  of  the 
wheat  from  being  made  to  Laidlaw  &  Gate,  and  from  them 
to  Makin  &  Hubbak,  as  is  claimed  by  the  creditor,  and  that 
the  wheat,  therefore,  remained  the  property  of  this  special 
partnership  until  it  was  delivered  to  Makin  &  Hubbak  on 
shipboard,  and  that  the  stoppage  in  transitu  by  Laidlaw  & 
Gate,  members  of  this  partnership,  upon  the  failure  of 
M^kin  &  Hubbak,  restored  the  wheat  to  such  partnership, . 
what  follows?    In  that  case  the  wheat  was  never  the  prop- 
erty of  Gomstock  k  Go.,  and  would  not  be  an  asset  of  their 
estate  in  bankruptcy;  nor  would  their  creditors  be  entitled 
to  the  benefit  of  it.     On  the  contrary,  it  belonged  to  this 
special  partnership  of  Laidlaw,  Gate,  and  Gomstock  &  Co., 
whoever  the  Co.  might  be,  and  was  an  asset  of  such  firm. 
The  supposed  firm  of  Laidlaw,  Gate  and  Gomstock  &  Co., 
made  no  profits  but  a  loss.     On  November  1,  Comstock  & 
Go.  owed  this  firm  or  Laidlaw  &  Gate,  as  the  case  may  be, 
112,646.66.     The  9,268.96  centals  of  wheat  placed  on  the 
Fifeshire  and  Santa  Rosa  cost  on  board  119,403.46,  leaving 
a  balance  in  favor  of  Comstock  &  Co.  and  against  Laidlaw, 
Gate  and  Comstock  &  Co.  of  $3378.40,  that  being  one-half 
of  the  difference  between  the  value  of  the  wheat  and  the 
debit  to  Comstock  &  Co.    In  addition  «to  this,  Comstock  & 
Co.  owed  Laidlow  &  Gate  $31,000. 

Now,  this  alleged  firm  of  Laidlaw,  Gate  and  Comstock  & 
Go.  did  not  owe  Laidlaw  &  Gate  anything,  and  therefore 
could  not  prefer  them.  But  if  there  had  been  a  preference 
given  by  such  firm  to  Laidlaw  and  Gate,  it  could  not  have 
the  effect  to  prevent  Laidlaw  &  Gate  from  proving  another 
debt  against  a  different  firm,  to  wit,  that  of  Comstock  & 
Co.  An  unlawful  preference  only  bars  the  proof  of  a  debt 
between  the  parties  to  the  preference.  The  only  effect  that 
can  be  given  to  this  theory  of  a  special  partnership  in  this 
case  is  that  Laidlaw  &  Gate,  by  appropriating  the  proceeds 
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of  the  wheat  loaded  on  the  Mfeahire  and  Santa  Roaa^  ob- 
tained the  said  sum  of  13378.40  of  the  assets  of  said  part- 
nership more  than  thej  were  entitled  to,  and  that  thej  are 
liable  to  the  assignee  of  Comstock  &  Go.  for  the  same.  In 
a  suit  brought  to  recover  the  amount,  the  ques^on  would 
arise  whether  Xiaidlaw  &  Gate  could  set  off  a  like  amount  of 
the  $31,000  which  Comstock  &  Go.  owed  them  at  the  time. 
But  it  is  unnecessary  to  further,  pursue  this  inquiiy.  In 
any  view  of  the  matter,  I  think  Laidlaw  &  Gate  are  entitled 
to  pi^ove  their  debt  as  claimed  by  them.  I  am  satisfied  upon 
the  evidence  that  whether  the  transaction  between  Laidlaw 
&  Gate  and  Gomstock  &  Go.  be  considered  a  joint  venture, 
or  a  special  partnership,  as  between  themselves,  it  ended 
with  the  delivery  of  the  wheat  on  shipboard,  and  that  there- 
after Gomstock  &  Go.  ceased  to  have  any  interest  in  the 
property,  and  that  the  same  was  the  wheat  of  Makin  &  Hub- 
bak,'sold  to  them  by  Laidlaw  &  Gate,  who,  in  relation  to  it, 

had  the  rights  of  a  seller,  including  that  of  stoppage  in 
transitu. 

It  is  therefore  ordered  that  the  proof  of  debt  by  Laidlaw 
&  Gate  be  allowed  to  stand,  and  that  they  be  paid  the  div- 
idend of  forty-three  per  cent,  heretofore  declared  upon  it, 
with  the  interest  accruing  thereon,  if  any. 


T.  D.  Parkinson  v.  E.  B.  Laselle. 

CiBCuiT  CouBT,  District  of  Califobnia. 
April  23,  1875. 

1.  CoPYRlOHTa --Under  sections  4952  and  4956  of  the  Revised  Statutes  of 

the  United  States,  an  author  cannot  ohtain  an  exclusive  right  to  his 
work  unless  before  publication  he  delivers  to  the  librarian  of  Congress, 
or  deposits  in  the  maU,  addressed  to  him,  a  printed  copy  of  the  title  of 
the  work  or  map;  and,  also,  within  ten  days  from  the  publication,  de- 
liver to  the  said  librarian,  or  deposit  in  the  mail,  addressed  to  him, 
two  copieS)  thereof. 

2.  Same^-Demurrer  to  Bill — ^A  bill  in  chancery  to  restrain  the  infringe- 

ment of  a  copyright,  acquired  under  Chapter  III,  Title  LX,  of  the  Re- 
vised Statutes,  which  does  not  allege  the  performance  of  the  acts  re- 
quired to  be  performed  by  the  author  in  section  4956  of  said  statute, 
is  insufficient. 
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Bill  in  equity  to  restrain  the  infringement  of  a  copyright 
to  a  map  of  the  Comstock  lode.  The  defendant  demurred 
specially  on  the  ground  that  the  bill  does  not  allege  the  de- 
livery at  the  office  of  the  librarian  of  Congress,,  or  a  deposit 
in  the  mail  addressed  to  said  librarian,  of  a  copy  of  the  title 
of  the  map  before  its  publication,  or  a  delivery  to  said  libra- 
rian, or  a  deposit  in  the  mail,  addressed  to  him,  of  two 
copies  of  said  map  within  ten  days  from  its  publication. 
The  copyright  is  claimed  to  have  been  obtained  on  October 
2,  1874.  Section  4952  of  the  Bevised  Statutes,  then  in 
force,  provides,  that  "any  citizen  of  the  United  States  *  *  * 
who  shall  be  the  author  *  *  *  of  any  *  *  *  map  *  *  * 
shall,  upon  complying  with  the  provisions  of  this  chapter, 
have  the  sole  liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing  and  vending  the 
same.''  Section  4956  provides  that  *'  No  person  shall  be 
entitled  to  a  copyright  unless  he  shall  before  publication 
deliver  at  the  offide  of  the  librarian  of  Congress,  or  deposit 
in  the  mail,  addressed  to  the  librarian  of  Congress,  at 
Washington,  District  of  Columbia;  a  printed  copy  of  the 
title  of  the  book  or  other  article  *  *  *  for  which  he 
desires  a  copyright,  nor  unless  he  shall  also,  within  ten 
days  from  the  publication  thereof,  deliver  at  the  office  of 
the  librarian  of  Congress,  or  deposit  in  the  mail,  addressed 
to  the  librarian  of  Congress,  at  Washington,  District  of 
Columbia,  two  copies  of  such  copyright,  book  or  other  arti- 
cle." *  *  *  Section  4959  provides  that  "The proprie- 
tors of  every  copyright  book  or  other  article,  shall  deliver 
at  the  office  of  the  librarian  of  Congress,  or  deposit  in  the 
mail,  addressed  to  the  librarian  of  Congress,  at  Washing- 
ton, District  of  Columbia,  within  ten  days  after  its  publica- 
tion, two  complete  copies  thereof,  of  the  best  edition 
issued."*  *  *  *  Section  4960,  that  "For  every  failure 
on  the  part  of  the  proprietor  of  any  copyright  to  deliver  or 
deposit  in  the  mail  either  of  the  published  copies,  or  de- 
scription or  photograph,  required  by  sections  4956  and 
4959,  the  proprietor  of  the  copyright  shall  be  liable  to  a 
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penalty  of  twenty-five  dollars,  to  be  recovered  by  the  libra- 
rian of  Congress  in  the  name  of  the  United  States,  in  an 
action  in  the  nature  of  an  action  of  debt,  in  any  district 
court  pf  the  United  States  within  the  jurisdiction  of  which 
the  delinquent  may  reside  or  be  found."  And  section  4962, 
that  ''No  person  shall  maintain  an  action  for  the  infringe- 
ment  of  his  copyright  unless  he  shall  give  notice  thereof  by 
inserting  in  the  several  copies  of  every  edition  published, 
on  the  title  page  or  the  page  immediately  following  it,  if  it 
be  a  book,  *  *  *  or  if  a  map  *  *  *  by  inscribing 
upon  some  portion  of  the  fac6  or  front  thereof,  or  on  the 
face  of  the  substance  on  which  the  same  shall  be  mounted, 
the  following  words:  ''Entered  according , to  act  of  Con- 
gress in  the  year  ....  by  A.  B.  in  the  office  of  the  librarian 
of  Congress  at  Washington.'' 

B.  Morgan^  for  complainant. 

L.  D.  LatimeTy  for  defendant. 

Sawyek,  Circuit  Judge.  It  is  settled  by  the  Supreme 
Court  in  Wheaton  v.  Peters^  8  Pet.  691,  that  every  act  re- 
quired by  the  act  of  Congress  of  May  3,  1790  (1  Stat.  124), 
and  of  April  29,  1802  (2  Stat.  171),  relative  to  copyi-ights, 
is  essential  to  the  title  derived  under  those  acts.  Unless 
he  performs  every  act  required  by  these  statutes,  the  author 
acquires  no  exclusive  right.  (See,  also,  JoUie  v.  JaqueSf  1 
Blatch,  618;  and  Baker  v.  laylor,  2  Blatch,  82.)  The  au- 
thority  of  these  decisions  is  not  questioned  by  complainant, 
but  it  is  insisted  that  the  present  statute  is  different  and 
requires  a  different  construction.  On  the  contrary,  it  ap- 
pears to  me  to  be  more  difficult  under  the  present  statute 
to  escape  the  construction  adopted  by  the  Supreme  Court 
in  Wheaton  v.  Pelef^s,  than  under  the  former  acts. 

Under  section  3  of  the  act  of  1790,  there  was  some  ground 
for  claiming,  that  it  was  only  necessary  to  deposit  a  printed 
copy  of  the  title  to  a  book  or  map,  in  order  to  secure  a  copy- 
right; and  that  the  provisions  of  the  latter  part  of  this  sec- 
tion, and  in  section  4,  for  publication  of  a  copy  of  the 
record,  and  the  delivery  of  the  copy  of  the  work,  were 
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merely  directory,  or  at  most,  conditions  subsequent.  But 
there  is  no  gi'oand  for  such  claim  under  the  present  act. 
Under  section  4952  of  the  revised  statutes,  an  author  of  a 
book  or  map,  is  to  have  the  sole  liberty  of  printing  *  *  * 
and  vending  the  same,"  only  ''upon  complying  with  the 
provisions  of  this  chapter,"  that  is  to  say,  all  the  provisions, 
for  no  exception  is  made.  No  one  provision  is  referred  to 
rather  than  another.  As  the  statute  has  not  limited  the 
acts  to  be  performed  to  any  one  provision  less  than  the 
whole,  the  courts  have  no  authority  to  say  that  any  one 
rather  than  another,  less  than  the  whole  is  sufficient.  Sec- 
tion 4956,  in  express  terms,  declares  that  ''no  person  shall 
be  entitled  to  a  copyiight  unless  he  shall,  before  publica- 
tion, deliver  at  the  office  of  the  librarian  of  Congress,  or 
deposit  in  the  mail  addressed  to  the  librarian  of  Congress 
at  Washington,  District  of  Columbia,  a  printed  copy  of  the 
title  of  the  book  or  other  article,  etc. ;  nor  unless  he  shall, 
also,  within  ten  days  from  the  publication  thereof,  deliver 
at  the  office  of  the  librarian  of  Congress,  or  deposit  in  the 
mail  addressed  to  the  librarian  of  Congress  at  Washington, 
District  of  Columbia,  two  copies  of  such  book,  or  other 
article,"  etc.  There  is  no  possible  room  for  construction 
here.  The  statute  says  no  right  shall  attach  until  these 
acts  have  been  performed;  and  the  Court  cannot  say  in  the 
face  of  this  express  negative  provision,  that  a  right  shall 
attach  unless  they  are  performed.  Until  the  pei*formance 
as  prescribed,  there  is  no  right  acquired  under  the  statute 
that  can  be  violated. 

It  is  claimed  by  the  complainant,  that  section  4962  pre- 
scribes the  essentials  necessary  to  authorize  the  mainte- 
nance of  the  action;  and  that  the  Court  cannot  add  others. 
It  is  upon  this  section  that  it  is  sought  to  distinguish  this 
case  from  those  arising  under  former  acts,  which  did  not 
contain  the  provision.  The  provision  relied  on  is,  that  "no 
person  shall  maintain  an  action  for  the  infringement  of  his 
copyright  unless  he  shall  give  notice  thereof  by  inserting  in 
his  several  copies  of  every  edition  published  *  *  *  if 
it  be  *  *  *  a  map  *  *  *  by  inscribing  upon  some  portion 
of  the  face  or  front  thereof,  or  on  the  face  of  the  substance 
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on  which  the  'same  shall  be  mounted,  the  following  words: 

'Entered  according  to  Act  of  Congress,  in  the  year ,  by 

A.  B.,  in  the  office  of  the  librarian  of  Congress  at  Washing- 
ton.'*' But  the  difficulty  in  adopting  the  complainant's 
view,  is,  that  a  cause  of  action  must  exist  before  an  action 
can  be  maintained;  and  there  can  be  no  cause  of  action  till 
a  right  exists,  and  that  right  has  been  violated. 

Under  sections  4952  and  4956,  the  plaintiff  can  have  no  copy- 
right till  he  has  performed  the  prescribed  conditions,  and  until 
he  has  acquired  his  copyright,  there  can  be  no  violation  of 
that  right  at  all  which  can  afford  a  ground  of  action.  In- 
stead of  section  4962  being  a  limitation  of  the  acts  to  be 
performed,  or  alleged  in  order  to  entitle  a  party  to  maintain 
an  action,  it  imposes  an  additional  duty  upon  him  as  a  pre- 
requisite to  its  maintenance.  He  must  first  acquire  a  copy- 
right under  the  other  provisions  of  the  act,  and  then,  in 
order  to  enforce  his  right  against  infringers  he  mubt,  also, 
give  notice  of  his  right  by  the  means  prescribed  by  section 
4962,  so  that  other  parties  may  not  copy  his  work  in  ignor- 
ance of  his  rights.  This  seems  to  be  the  object  of  the  pro- 
vision. An  analogous  provision,  and  for  a  similar  purpose, 
copied  from  previous  acts,  is  found  in  section  4900,  relat- 
ing to  patent  rights. 

The  complainant's  claim  can  derive  no  argumentative 
support  against  the  express  negative  provisions  of  the  stat- 
ute already  cited  and  discussed,  from  section  4960,  provid- 
ing for  a  penalty  to  be  recovered  from  the  author  on  failure 
to  perform  all  the  conditions  prescribed.  This  seems  to  be 
intended  to  furnish  additional  guarantees  against  attempts 
of  parties  to  avail  themselves  of  the  benefits  of  a  copyright 
without  first  performing  all  the  conditions  prescribed  in 
order  to  confer  the  right. 

The  demurrer  must  be  sustained,  and  it  is  so  ordered, 
with  leave  to  amend  on  the  usual  terms. 
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Marcus  Nepf  v.  Sylvester  Pennoyer. 

Circuit  Coubt,  District  of  Obsgon. 
April  26,  1875. 

1.  Expenses  of  Printing  Brief.— Section  918  of  the  Revised  Statutes 
gives  to  the  Circuit  Court  power  to  regulate  the  practice  therein,  ''as 
may  he  necessary  or  convenient  for  the  advancement  of  justice  and  the 
prevention  of  delay  in  proceedings,"  provided  such  regulation  is  not  in- 
consistent with  any  law  of  the  United  States  or  rule  of  the  Supreme 
Court:  Hddy  that  under  this  authority  the  court  might  hy  general  rule 
or  special  order  in  a  particular  case  require  parties  to  a  cause  suhmitted 
to  it  for  decision,  to  file  printed  hriefff  and  might  tax  the  reasonahle 
expense  of  printing  the  brief  of  the  prevailing  party  against  the  losing 
party,  as  a  necessary  disbursement. 

Before  Deadt,  District  Judge. 
Appeal  from  taxation  of  costs  by  clerk. 
H.  Y.  Thompson,  for  the  defendant. 
John  W.  Whalley,  for  the  plaintiff. 

Deadt,  J.  The  plaintiff  in  this  action  having  obtained 
judgment,  filed  a  statement  of  costs  and  disbursements  as 
provided  in  section  546  of  the  Oregon  Code  of  Civil  Proced- 
ure amounting  to  $86.47.  The  defendant  objected  to  the 
item  of  $45  "for  printing  brief  under  the  direction  of  the 
court."  The  clerk  allowed  the  charge  and  the  defendant 
appealed  to  the  court.     (See  section  547  of  said  Code.) 

In  Ethridge  v.  Jackson,  2  Sawyer,  598,  this  court  held  that 
by  force  of  section  34  of  the  Judiciary  Act  (now  section  721 
of  the  Revised  Statutes)  the  law  of  the  State  regulating  the 
allowance  of  costs  and  disbursements  in  civil  actions  at  law 
was  applicable  to  such  actions  in  this  court,  unless  where 
otherwise  provided  by  Congress. 

Upon  the  argument  of  the  appeal  it  was  assumed  by  coun- 
sel that  the  allowance  or  rejection  of  the  charge  turned 
upon  the  construction  of  section  543  of  the  Oregon  Code  of 
Civil  Procedure,  which  provides,  that:  "A  party  entitled  to 
costs  shall  also  be  allowed  for  all  necessary  disbursements 
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iQclading  the  fees  of  officers  and  witnesses/^  etc.  But  this 
is  a  mistake.  Section  984  of  the  Bevised  Statutes  (section  20 
of  the  act  of  1853, 10  Stat.  161),  prescribes  what  items  of  dis- 
bursement shall  be  taxed  in  faTor  of  the  prevailing  party  as 
follows:  "The  bill  of  fees  of  the  clerk,  marshal  and  attorney 
and  the  amount  paid  printers  and  witnesses  *  *  *  in 
cases  where  by  law  costs  are  recoverable  in  favor  of  the 
prevailing  party  shall  be  taxed  by  a  judge  or  clerk  of  the 
court,  and  be  included  in  and  form  a  portion  of  a  judgment 
or  decree  against  the  losing  party." 

The  Bevised  Statutes  (section  853)  prescribe  a  printer's  fee 
"for  publishing  any  notice  or  order  required  by  law  or  the 
lawful  order  of  any  court  *  *  *  in  any  newspaper," 
but  do  not  provide  any  compensation  for  printing  briefs. 

But  section  918  gives  the  court  power  to  regulate  practice 
therein,  "as  may  be  necessary  and  convenient  for  the  ad- 
vancement of  justice  and  the  prevention  of  delay  in  proceed- 
ings," provided  such  regulation  is  not  inconsistent  with  any 
law  of  the  United  States  or  rule  of  the  Supreme  Court. 
The  order  in  this  case  requiring  the  parties  to  file  printed 
briefs  was  an  order  regulating  the  practice  in  the  same, 
within  the  purview  of  this  section.  The  printing  and  filing 
of  such  briefs  was  deemed  "necessary  and  convenient"  for 
aright  understanding  of  the  case,  and  therefore  "the  ad- 
vancement of  justice"  therein.  The  Supreme  Court  of  this 
State  has,  by  rule  28  (2  Or.  15),  required  printed  briefs  to 
be  filed  in  all  cases  heard  in  that  court,  and  it  is  the  prac- 
tice therein,  to  tax  the  costs  of  such  briefs  in  favor  of  the 
prevailing  party  as  a  "necessary  disbursement,"  by  reason 
of  such  rule. 

The  sum  paid  the  printer  by  plaintiff  for  printing  his 
brief  is  tacitly  admitted  to  be  a  reasonable  one.  No  objec- 
tion is  made  to  it  on  that  ground.  If  the  expense  was  in- 
curred under  a  lawful  order  of  this  Court,  it  is  a  necessary 
disbursement  and  ought  to  be  taxed  against  the  defendants. 

The  question  turns,  I  think,  upon  whether  the  court  had 
power  under  section  918,  supra,  to  require  the  plaintiff  to 
incur  the  expense  of  printing  his  brief.  If  it  had,  it  seems 
to  follow  as  a  matter  of  course  that  it  can  provide  that  such 
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expense  be  taxed  against  the  defendant  as  a  proper  and  nec- 
essary disbursement  in  the  case. 

Now  as  to  the  power  of  the  Court  to  require  the  printing . 
of  the  brief,  there  is  hardly  room  for  doubt.  The  order  is 
not  inconsistent  with  any  act  of  Congress  or  rule  of  the  Su- 
preme Court.  It  is  such  an  one  as  all  courts  of  record,  in 
the  exercise  of  the  power  inherent  in  them  to  regulate  the 
practice  before  them,  are  accustomed  to  make.  It  rests 
upon  the  same  ground  as  the  power  of  the  Supreme  Court 
of  the  State  to  make  rule  28,  supra,  as  well  as  rule  24,  author- 
izing the  clerk  to  tax  against  the  losing  party,  as  part  of  bis 
costs,  the  sum  of  three  dollars  as  a  compensation  for  record- 
ing the  opinion  of  the  Court.  The  taxation  of  the  clerk  is 
a£Sirmed,  with  costs. 


The  United  States  v.  Mark  Winslow. 

DiSTBIOT  COTJBT,   DISTRICT  OF  ObSGON. 

Mat  7,  1875. 

1.  Indictmsnt  for  Selung  Liquor  to  Indiaks.— In  an  indictment 

under  section  2139  of  the  R.  S.  for  disposing  of  spiritaous  liquors  to 
an  Indian,  it  is  necessary  to  allege  that  the  defendant  is  not  an  *'  Indian 
in  the  Indian  country." 

2.  Indian  in  Indian  Country.— The  exception  in  said  section,  "an  In- 

dian  in  the  Indian  country/'  does  not  apply  to  the  offense,  but  only  to 
the  person  who  may  commit  it. 

a  Oregon— Indian  Country.— Section  0  of  the  act  of  June  5,  1850,  (9 
Stat  437),  making  Oregon  Indian  country,  so  far  as  the  disposition  of 
spirituous  liquors  to  Indians  is  concerned,  is  not  repealed  by  section 
6696  of  the  R.  a 

4  An  li^DiCTMENT  Void  for  Uncertainty.— An  allegation  in  an  in- 
dictment that  the  defendant  did  the  act  charged  '*  on  or  about  **  a  cer« 
tain  day  is  void  for  uncertainty;  it  does  not  show  but  that  the  action  ia 
barred  by  lapse  of  time. 

Before  Deadt,  District  Judge. 
The  facts  appear  iu  the  opinion  of  the  Court. 

Bufua  MaUory,  for  the  plaintiff. 

John  M.  Oeaririy  for  the  defendant. 
22 
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Deaby  J.  The  indictment  in  this  case  charges  that  the 
defendant,  on  or  aboat  February  1,  1875,  in  the  county 
of  Yamhill  and  State  of  Oregon,  did  dispose  of  spirituous 
liquors  to  one  Bill,  an  Indian  who  resides  upon  the  Grande 
Bonde  Indian  agency,  who  was  then  and  there,  and  is  now 
under  the  charge  of  P.  B.  Sinnott,  an  Indian  agent  i^pointed 
by  the  United  States,  contra  formam  statuti^  etc.  The  de- 
fendant demurs  to  the  indictment  because:  1.  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  and,  2. 
The  allegation  as  to  time  is  uncertain  and  void. 

The  material  part  of  the  statute  under  which  the  indict- 
ment was  found  reads  as  follows:  ''Every  person  except  an 
Indian,  in  the  Indian  country,  who  sells,  exchanges,  gives, 
barters  or  disposes  of  any  spirituous  liquors  or  wine  to  any 
Indian  under  the  charge  of  any  Indian  superintendent  or 
agent  *  *  *  shall  be  punishable,"  etc.     (R.  S.,  sec.  2139. 

Under  the  first  cause  of  demurrer  it  is  maintained  that 
the  indictment  should  have  contained  an  allegation  to  the 
effect  that  the  defendaut  was  not  ''an  Indian  in  the  Indian 
country,"  and  that  without  such  allegation,  negativing  this 
exception  in  the  statute,  no  violation  of  it  is  alleged. 

In  answer  to  this,  the  District  Attorney  assumes  that  the 
State  of  Oregon  is  not  Indian  country,  and  therefore  it  is 
impossible  that  the  defendant  could  come  within  the  ex- 
ception ;  which  obviates  the  necessity  of  negativing  it  in  the 
indictment. 

Section  5 of  the  act  of  June  5,  1850,  provided:  "That  the 
law  regulating  trade  and  intei*course  with  the  Indian  tribes 
east  of  the  Bocky  mountains,  or  such  provisions  of  the  same 
as  may  be  applicable,  be  extended  over  the  Indian  tribes  in 
the  territory  of  Oregon." 

It  has  always  been  held  that  the  effect  of  this  provision 
was  to  make  Oregon,  so  far  as  the  disposition  of  spirituous 
liquors  to  Indians  is  concerned,  Indian  country.  {U.  S,  v. 
Ibm,  1  Or.,  27;  U.  S.  v.  Sevdoff,  2  Sawyer,  311.)  Nor  is 
this  provision  repealed  by  the  Bevised  Statutes;  for  although 
a  "  portion ''  of  the  act  of  June  5,  supra — parts  of  sections 
2  and  4 — are  embraced  in  sections  2046  and  2052  of  said 
statutes,  yet  it  is  not  "  affected  "  by  them,  for  being  merely 
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a  local  provision,  it  is  expressly  reserved  from  the  operation 
of  the  repealing  clause  of  section  5596  of  said  statutes. 

Assuming,  tbenj  that  Oregon  is  Indian  country,  so  far  as 
the  charge  in  this  indictment  is  concerned,  it  becomes  ma- 
terial to  inquire  whether  this  clause,  '^except  an  Indian  in 
the  Indian  country*' — should  have  been  negatived  in  the 
indictment.  The  general  rule  is,  that  when  there  is  an  ex- 
ception in  the  enacting  clause,  the  indictment  mjist  show 
that  the  defendant  is  not  within  it.  (1  Bish.  0.  P.,  sec.  375 
€t8eqr,l  Whar.  C.  L.,  sec.  379;  1  Chitty's  C.  L.,  284;  U.  S. 
V.  PoThd,  2  Curtis,  268;  Dawson  v.  The  People,  25  N.  T.  399; 
Rex  V.  Stone,  1  East.  639;  BexY.  Earnshaw,  15  East.  456.) 

Is  this  exception  within  the  enacting  clause  of  section 
2139  svpra?  It  is  hardly  contended  that  it  is  not,  and  t 
think  there  can  be  no  doubt  but  that  it  is.  It  is  a  part  of 
the  clause  which  defines  the  offense,  or  the  person  who  may 
commit  it.  By  relison  of  it,  the  description  of  the  offense  is 
so  limited,  that  as  to  ''an  Indian  in  the  Indian  country/* 
the  act  of  disposing  of  spirituous  liquor  to  an  Indian  is  not 
tt  crime.  In  other  words,  such  act  is  not  a  crime  unless 
done  by  a  person  other  than  ''  an  Indian  in  an  Indian  coun- 
try;'* and  so  it  must  appear  from  the  indictment  that  the 
defendant  is  a  person  other  than  such  an  Indian.  The 
familiar  case  under  the  statutes  making  it  a  crime  to  sell 
spirituous  liquor  without  license  or  special  tax  therefor  is  in 
point.  The  qualifying  clause  in  regard  to  the  license  or 
tax  is  considei'ed  ah  essential  part  of  the  description  of  the 
offense,  and  an  indictment  under  the  statute  which  should 
fail  to  show  that  the  selling  was  done  by  a  person  without 
a  license  or  who  had  not  paid  the  special  tax,  would  be  in- 
sufficient. 

It  has  also  been  suggested  that  the  exception  in  section 
2139,  supra,  extends  to  the  offense  as  well  as  to  the  offender 
— to  the  act  of  disposing  of  the  liquor  as  well  as  to  the  person 
disposing  of  it.  This  construction  would  divide  the  excep- 
tion into  two  separate  and  independent  clauses,  the  first 
one,  "an  Indian,"  qualifying  the  word  "person"  in  the 
phrase  "Every  person;"  and  the  second  one,  "in  the  In- 
dian country/'  qualifying  the  following  part  of  the  sen- 
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tence  or  the  verbs  "sells,  exchanges/'  etc.,  or  the  word 
"Indian"  following  them.  Upon  this  theory  of  the  purpose 
of  the  act  the  sentence  is  very  awkwardly  and  ungram- 
matically constructed.  If  the  second  clause  was  inserted 
in  the  sentence  for  the  purpose  of  limiting  its  operation 
to  cases  where  the  liquor  is  sold  to  an  Indian  "in  the  In- 
dian country,  **  it  should  have  been  placed  after  the  word 
"Indian"  in  the  third  line  of  the  sentence,,  so  that  it  would 
read:  "Every  person,  except  an  Indian,  who  sells,  ex- 
changes, gives,  barters  or  disposes  of  any  spirituous  liquors 
or  wine  to  any  Indian,  in  the  Indian  country  *  *  *  shall 
be  punishable,"  etc. 

But  according  to  what  I  consider  the  proper  construction 
of  the  sentence,  these  qualifying  clauses  are  now  naturally 
and  properly  placed  therein.  The  first  one,  "except  an 
Indian,"  as  has  been  said,  qualifies  the  word  "person"  in  the 
preceding  phrase  "  Every  person."  The  universality  of  this 
phrase  is  thus  limited,  so  that  it  shall  not  include  "  an  In- 
dian," and  so  far  an  Indian  cannot  commit  a  crime  by  dis- 
posing of  liquor  to  another  Indian.  The  same  result,  so 
far  as  Indians  are  concerned,  might  have  been  accomplished 
by  enacting — "Eveiy  white  person  who  sells,"  etc. 

As  this  provision  stood  in  section  20  of  the  act  of  June 
30,  1834,  as  amended  by  act  of  March  15,  1864  (13  Stat. 
29),  this  exception  concerning  Indians  was  not  in  it.  The 
phrase  "Every  person"  was  used  without  qualification* 
Accordingly,  this  Court  in  United  States  v.  Shaw  Mux,  2 
Sawyer,  364,  held  that  the  word  "  person,"  as  therein  used, 
included  an  Indian,  and  therefore  he  could  be  punished  for 
disposing  of  liquor  to  another  Indian  in  charge  of  an  Indian 
agent.  It  may  be  that  this  clause  was  inserted  in  the  sen- 
tence by  the  revisers  on  account  of  that  decision. 

The  second  clause  of  the  exception,  ''in  the  Indian  coun- 
try," was  evidently  added  for  the  purpose  of  qualifying  and 
restraining  the  first  one,  so  that  "an  Indian"  simply  is  not 
excepted  from  the  phrase  "every  person,"  but  only  "  an  In- 
dian in  the  Indian  country."  Neither  of  these  clauses  has 
any  relation  to  the  offense  but  only  to  the  persons  who  may 
commit  it.    The  general  policy  of  tiie  law  being  as  shown  by 
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section  2146  B.  S.,  to  leave  the  condnct  of  Indians  in  the 
Indian  oountrj  as  between  themselves,  to  the  tribal  law, 
the  second  exception  which  limits  the  first  one  so  that  only 
Indians  in  the  Indian  country  are  excladed  from  the  opera- 
tion of  section  2139,  supra^  is  in  harmony  with  such  policy. 
Bnt  as  to  Indians  not  '*  in  the  Indian  country/'  the  effect  is 
to  leave  them  within  the  purview  of  the  section  and  punish- 
able for  any  violation  of  it. 

Besides,  the  qualifying  clause  as  to  the  offense — that  the 
Indian  to  whom  the  liquor  is  disposed  must  be  ''under  the 
charge  of  an  Indian  superintendent  or  agent,"  shows  plainly 
that  the  intent  of  the  law-maker  was  to  make  the  act  of  dis<- 
posing  of  liquor  to  an  Indian  a  crime,  without  reference  to 
the  fact  of  the  place  of  disposal,  provided  the  Indian  was  at 
the  time  under  the  charge  of  an  Indian  agent.  This  quali- 
fying clause  was  first  introduced  into  section  20  of  the  act 
of  1834,  supra,  by  the  act  of  1862.  (12  Stat.  339.)  The 
effect  of  it  was  to  limit  the  operation  of  the  section,  so  far 
as  the  disposition  of  liquor  to  Indians  is  concerned,  to  the 
Indians  under  the  charge  of  a  superintendent  or  agent, 
whether  within  or  without  the  Indian  country.  {United 
States  V.  Skatv  Mux,  supy^a,)  In  this  condition  of  the  sec- 
tion it  was  held. by  the  Supreme  Court  in  United  States  v. 
Holliday,  3  Wall.  416,  that  it  was  a  crime  to  sell  liquor  "to 
Indians  under  charge  of  a  superintendent  or  agent,  where- 
ever  they  might  be." 

The  compilers  of  the  revised  statutes  have  preserved  this 
radical  change,  which  made  the  criminality  of  the  act  of 
giving  liquor  to  an  Indian  depend  upon  his  being  under 
charge  of  an  agent,  and  not  the  character  of  the  country 
where  it  took  place,  but  added  the  qualification,  ''except 
an  Indian  in  the  Indian  country,*'  which  excludes  such 
Indians,  and  only  such,  from  the  category  of  persons  who 
may  commit  the  crime.  In  effect,  this  exception  restores 
the  qualification  made  to  section  20,  supra^  by  section  3  of 
the  act  of  March  27,  1864  (10  Stat.  270),  which  provided 
that  nothing  contained  in  said  section  should  "extend  to  any 
Indians  committing  said  offenses  in  the  Indian  country." 
(United  Staies  ▼.  SAato  Mtw,  supra.) 
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The  demurrer  in  this  respect  is  well  taken.  It  is  also 
well  taken  apon  the  second  ground.  Every  indictment 
must  allege  a  daj  and  a  year  certain  on  which  the  offense 
was  committed.  '(1  Bish.  C.  L.,  Sec.  239.)  This  is  the 
common  law  rule.  The  Cod&of  Criminal  Procedure  of  this 
State,  which  has  been  adopted  by  this  Court  as  a  rule  of 
piuctice,  does  not  change  the  law.  On  the  contrary,  the 
form  of  an  indictment  given  in  section  70,  indicates  an  ab- 
solute averment  as  to  the  time  of  committing  the  offense. 
An  allegation  that  a  crime  was  committed  ''on  or  about.'  a 
certain  day,  does  not  show  but  that  the  action  is  barred  by 
lapse  of  time. 

The  demurrer  must  be  sustained . 


In  RE  S.  Mendelsohn. 

DiSTRioT  Court,  Distbiot  or  Caufornu. 

June  8, 1875. 

1.  Right  op  Attaching  Creditors  to  Oppose  Adjudication.— An 

attaching  creditor  may  intervene  and  oppose  an  adjudication  in  invol- 
untary bankruptcy  on  the  ground  of  fraud  and  collusion  between  the 
petitioner  and  debtor. 

2.  Assignment  as  an  Act  of  Bankruptcy.— Even  a  fair  general  assign- 

ment for  the  benefit  of  creditors  is  an  act  of  bankruptcy,  because  it 
necessarily  defeats  the  operation  of  the  Bankrupt  Act. 

3.  Idem. — ^Within  the  meaning  of  the  law  defining  acts  of  bankruptcy  an 

assignment,  invalid  under  the  laws  of  the  State  where  made,  but  used 
as  a  means  for  giving  a  preference,  is  an  act  of  bankruptcy. 

Before  Hillyeb,  District  Judge. 

D.  Mendelsohu  filed  his  petition  prajing  an  adjudication 
of  bankruptcy  against  his  brotheri  S.  Mendelsohn.  On  the 
return  day  of  the  order  to  show  cause,  the  alleged  bank- 
rupt, S.  Mendelsohn,  did  not  appear  and  on  motion  a  de- 
fault was  entered,  and  thereupon  an  adjudication  was  asked 
for.  At  this  stage  in  the  proceedings  certain  creditors  ap- 
peared and  asked  leave  to  intervene  and  contest  the  facts  in 
the  petition.    They  allege  in  their  petition  that  they  are 
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oreditors  and  have  a  lien,  by  attachment,  on  the  goods  of 
the  debtor;  that  the  proceedings  for  adjudication  is  coUu* 
8ive  and  fraudulent)  and  the  alleged  debt  of.  the  petitioning 
creditor  a  sham. 

The  petitioning  creditor  objected  to  their  being  allowed 
to  contest  his  petition,  upon  the  ground  that  until  an  ad- 
judication the  case*is  solely  between  himself  and  the  debtor. 
This  question  was  reserved,  and  testimony  was  taken  upon 
the  petition  of  intervention  and  the  whole  case  submitted. 

One  of  the  acts  of  bankruptcy  charged  in  the  petition. for 
adjudication  was  that  the  debtor  made  an  assignment  of  his 
property  to  Messrs.  Davis  A  Co.  with  intent  to  give  a  pref- 
erence to  one  or  more  of  his  creditors  and  to  defeat  or  delay 
the  operation  of  the  act.  An  assignment  was  in  fact  exe- 
cuted  by  the  debtor,  to  Davis  &  Co.  purporting  to  be  in  trust 
for  all  his  creditors.  The  circumstances  attending  this  as- 
signment were  that  one  Stone,  the  agent  of  Davis  &  Co., 
was  pressing  the  debtor  for  payment  of  their  claim,  and 
procured  the  execution  of  the  assignment  with  the  under- 
standing, as  he  says,  that  Mendelsohn  should  remain  in  pos- 
session of  the  goods,  and  carry  on  the  business  as  before 
its  execution;  that  on  Monday  of  each  week  the  debtor 
should  pay  $76,  to  be  applied  to  the  payment  of  creditors 
whose!  claims  exceeded  $100,  and  that  Mendelsohn  should 
provide  for  the  payment  of  the  small  creditors  himself. 
The  arrangement  was  so  far  acted  on  that  some  $160  were 
paid  to  Stone,  which  is  now  on  deposit  for  the  benefit  of 
the  creditors  who  are  entitled  to  it. 

Marcus  BosenthcUf  for  petitioning  creditor. 
F.  G.  Newlancb,  for  intervening  creditors. 

HiLLTBB,  J.  The  first  question  is  as  to  the  right  of  these 
creditors  having  attachments  to  intervene  and  oppose  the 
adjudication  at  this  time. 

That  the  oreditors  now  asking  to  intervene  have  a  direct 
interest  in  opposing  the  adjudication  is  plain.  They  have 
attached  the  debtor's  property,  and  if  proceedings  in  bank- 
ruptcy do  not  go  forward,  will  have  a  lien  thereon  for  their 
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securitj.  If,  however,  tbere  is  an  adjadication  and  an  as- 
Bignment  their  attachment  will  be  dissolred,  and  their 
right  to  prosecute  their  suit  to  judgment  sanpended.  Sach 
being  the  case,  it  cannot  well  be  maintained  that  there  is  no 
relief  for  these  attaching  creditors,  if  it  be  true,  as  alleged, 
that  the  debt  of  the  petitioning  creditor  is  not  a  just  debt^ 
and  jet  the  debtor  colluding  with  him  admits  it,  and  con- 
sents to  an  adjadication.  A  court  of  equity  would  grant 
relief  against,  and  annul  a  decree  so  obtained  by  fraud,  for 
fraud  infects  and  corrupts  the  judgments  of  all  courts* 
(Story's  Equity  PL,  Sec.  426.)  In  some  form,  then,  it  must 
be  admitted  that  persons  whose  rights  are  injuriously  af- 
fect by  a  fraudulent  adjudication  may  apply  for  and  obtain 
relief.  No  court  ought  or  can  close  its  ears  to  this  peti- 
tion. An  intervener,  it  is  said,  may  come  in  at  any  stage 
of  the  cause,  even  after  judgment,  if  an  appeal  can  be  al- 
lowed on  such  judgment.  (Bouvier,  vei*b.  Intervention.) 
The  question  is  essentially  one  of  practice,  and  to  my  mind 
it  is  better  in  every  aspect  of  it,  to  allow  the  attaching 
creditors  to  come  in  and  be  heard  before  the  adjudication^ 
than  to  wait  until  a  decree  is  made  and  compel  them  then  to 
impeach  it  for  the  fraud  which  would  have  defeated  it  in  the 
first  instance.  I  think,  therefore,  that  these  parties  show-^ 
ing  that  they  have  a  direct  interest  in  defeating  an  attempted 
fraud  like  the  one  set  up,  should  be  allowed  to  intervene  be- 
fore the  adjudication  for  the  protection  of  their  interest. 

I  am  aware  that  tbere  have  been  decisions  which  at  first 
blush  seem  to  be  against  the  practice  here  adopted;  but  on 
examination  they  will,  most  of  them,  be  found  not  really  so, 
and  to  differ  from  the  present  case  either  in  the  fact 
that  the  adjudication  would  not  have  the  effect  to  render 
unavailing  any  security  of  the  creditors  petitioning  to  inter- 
vene, or  that  the  petitioners  were  mere  creditors  with  no 
other  claim  to  be  heard.  {In  re  Bush,  6  N.  B.  B.  179;  In  re 
Bailroad  Co.,  5  N.  B.  E.  232.) 

Looking,  then,  to  the  evidence  for  and  against  the  validity 
of  the  petitioning  creditors'  debt,  I  find  that  the  interven- 
ers have  failed  in  their  attempt  to  show  it  to  be  fraudulent. 
That  leaves  for  decision  the  question  whether  the  assign- 
ment was  an  act  of  bankruptcy  ? 
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The  weight  of  anthoritj  is  decidedly  that  even  a  fair 
general  assignment  for  the  benefit  of  creditors  is  an  act  of 
bankruptcy,  because  it  necessarily  defeats  the  operation  of 
the  Bankrupt  Act,  and  hinders  and  delays  creditors. 

But  it  is  said  that  this  assignment  was  void,  and  could 
not  therefore  be  an  act  of  bankruptcy,  and  it  is  clear  that 
under  the  Code  of  California  it  was  not  a  valid  assignment. 
But  admitting  the  assignment  to  be  so  defective  that  it  could 
not  be  enforced,  it  is,  it  seems  to  me,  looking  to  the  use 
made  of  it  in  this  case,  as  much  an  act  of  bankruptcy  as  if 
it  had  been  executed  with  all  the  forms.  The  attaching 
creditors  say  they  knew  from  the  first  that  it  was  void  as  an 
assignment,  but  sought  to  make  the  debtor  believe  it  was 
valid  in  order  to  use  it  as  an  instrument  for  collecting  their 
debts.  The  debtor  appears  to  have  so  believed,  and  ad- 
mits it  was  made  with  a  view  to  giving  a  preference  to  some 
of  his  creditors,  and  says  he  named  six  creditors  to  Stone, 
whom  be  wanted  paid  first. 

Here,  then,  was,  to  all  intents  and  purposes,  a  transfer 
of  the  debtor's  property,  and  acting  upon  it,  he  paid  over 
the  agreed  sum  per  week  to  the  creditors  entitled  under  the 
assignment  to  share  therein.  Under  the  thirty-ninth  section 
''any  conveyance  or  transfer  with  intent  to  prefer"  is  an  act  of 
bankruptcy.  The  assignment  in  this  case,  though  invalid 
as  an  assignment  under  the  laws  of  California,  was  an  at- 
tempt to  transfer  property  with  intent  to  preler  certain  cred- 
itors named  by  the  debtor. 

A  construction  of  section  39  is  inadmissible,  which 
would  permit  a  debtor  to  do  that  by  means  of  an  invalid 
instrument,  which  he  could  not  do  by  one  properly  executed. 

The  Bankrupt  Act  cannot  be  defeated  by  omitting  some 
of  the  forms  in  executing  the  assignment,  and  then  setting 
up  such  omission  in  defense  to  proceedings  in  bankruptcy. 

Within  the  meaning  of  the  law  defining  acts  of  bank- 
ruptcy, I  think  this  was  an  assignment,  and  made  with  the 
intent  charged,  so  that  on  the  whole  case  there  must  be  an 
adjudication  of  bankruptcy  as  prayed. 
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W.  B.  Bradbury,  Assignee,  v.  James  Galloway; 

D18TBIOT  COUBT,   D18TBIGT  OF   CaUFOSHU. 

Junk  8,  1875. 

1.  Bankrupt  Law— Amendments  of  June,  1874.— Section  10  of  the 

Amendatory  Act,  changing  the  period  of  four  to  two  months,  is  not 
retrospective  in  its  operation,  and  does  not  affect  transactions  happen- 
ing before  the  time  tixed  for  it  to  take  effect 

2.  Idem. — Section  11  of  the  same  act  substituting  "knowing''  for  ''reason* 

able  cause  to  believe,"  if  it  has  any,  has  no  greater  retroactive  force 
than  the  similar  provision  of  the  new  section  39,  and  does  not  affect 
transactions  happening  before  December  1,  1873»  in  cases  where  bank- 
ruptcy proceedings  were  begun  before  that  date. 

Before  Hillyeb,  District  Judge. 
On  demurrer  to  the  complaint  of  the  aasignee* 
Wm.  H,  Fifiddy  for  plaintiff. 
Joseph  Naphtaly,  for  defendant. 

HiLLTEB,  J.  The  petition  for  an  adjadication  of  bank- 
rnptoy  against  the  bankrupt,  Julia  Lyons,  was  filed  April 
9,  1873,  and  the  fraudulent  preference  is  alleged  to  have 
been  given  January  3,  1873,  more  than  two  but  less  than 
four  months  before  the  filing  of  the  petition. 

If  the  right  of  the  assignee  to  recover  is  to  be  controlled 
by  section  35  of  the  bankrupt  act,  as  it  stood  before  the 
passage  of  the  amendments  of  June,  1874,  the  demurrer 
must  be  overrdled;  if  by  sections  10  and  11  of  the  amenda- 
tory act,  sustained. 

The  question  presented,  therefore,  is  whether  those  sec- 
tions of  the  amendatory  act  are  retroactive  and  affect  trans- 
actions done  and  proceedings  commenced  before  the  passage 
of  the  act  of  June,  1874,  and  before  the  first  day  of  Decem- 
ber, 1873. 

The  bankrupt,  Julia  Lyons,  was  not  adjudicated  such 
until  July  16,  1874,  and  the  learned  judge  of  this  court 
then  held  that  the  case  was  not  affected  by  section  12  of 
the  amendatory  act,  because  the  petition  had  been  filed 
before  the  first  day  of  December,  1873.  That  section  is  by 
its  terms  made  applicable  to  all  cases  of  involuntary  bank- 
ruptcy commenced  since  the  last  mentioned  date.    On  the 
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other  hand,  section  10,  changing  the  period  of  four  to  two 
months,  is  by  its  terms  not  to  take  effect  until  two  months 
after  the  passage  of  the  act.  So  far,  then,  as  section  10  is 
concerned,  there  is  no  room  for  doubt  as  to  the  intention 
of  the  Legislature.  The  language  shows  clearly  that  it  is 
to  have  no  retrospective  operation,  and  is  not  to  affect 
transactions  happening  before  the  time  fixed  for  it  to  take 
effect. 

To  give  the  section  any  retroactive  force  is  to  accuse 
Congress  of  the  absurdity  of  saying  in  terms  that  it  should 
take  effect  prospectively,  when  the  intention  was  that  it 
should  take  effect  retrospectively.  And  it  would  be  idle  to 
fix  a  time  in  the  future  for  a  provision  to  take  effect  if  when 
it  did  go  into  effect  it  was  to  operate  on  transactions  occur- 
ring not  only  before,  but  after  its  passage,  and  up  to  the 
time  fixed  for  its  going  into  operation.  I  have  no  doubt 
on  this  point,  and  hold  that  section  10  does  not  affect  trans- 
actions past  when  it  took  effect,  or  proceedings  commenced 
before  that  time.  As  to  such  matters  section  35  is  not  re- 
pealed or  amended.     (See  Singer  Y.,Sloanj  11  B.  B.  433.) 

Section  11  of  the  act  of  June,  1874,  substituting  "know^ 
ing"  for  '^  reasonable  cause  to  believe,''  in  section  36,  has 
no  time  fixed  for  going  into  operation,  and  according  to  the 
general  rule  takes  effect  from  the  time  of  its  passage.  It  is 
urged,  however,  that  this  suit,  brought  since  the  passage  of 
the  act  of  June  22,  1874,  though  based  on  acts  done  before 
that  time  and  before  December  1,  1873,  can  only  be  main- 
tained by  alleging  and  proving  actual  knowledge  on  the  part 
of  preferred  creditors  that  a  fraud  was  intended,  and  not 
merely  "reasonable  cause  to  believe." 

In  a  case  in  the  eastern  district  of  Wisconsin,  like  the 
one  at  bar,  except  that  the  suit  by  the  assignee  was  begun 
before  June  22,  1874,  it  was  held  that  the  amendatory  act 
did  not  affect  the  right  of  the  assignee  to  sue  and  recover 
upon  the  grounds  and  provisions  contained  in  sections  35 
and  39,  as  they  stood  before  the  amendments.  {Hamlin  v. 
Fettibone,  10  B.  R.  173.)  In  Brooke  v.  McCrakeyi,  10  B.  K 
461,  the  bankruptcy  proceedings  were  begun  and  the  pref- 
erence giyen  after  December  1^  1873|  and  it.  was  held  that  the 
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amendments  to  section  35  were  not  retroactive.  The  same 
conclusion  was  reached  by  the  District  Court  of  Michigan, 
in  the  case  of  Van  Dyke  v.  Tinker,  11  B.  B.  308,  a  case  which 
cannot  be  distinguished  from  this.  The  contrary  was  held 
in  Singer  y.  Sloan,  supra,  upon  a  case  like  Brooke  t.  Mc- 
Craken, 

In  compulsory  proceedings  it  has  always  been  held  by 
the  bankruptcy  courts  that  sections  35  and  39  must  be  con- 
strued together  in  reference  to  suits  brought  by  an  assignee 
to  recover  from  a  creditor  a  fraudulent  preference.  The 
amended  section  39  provides  that  the  assignee  may  recover 
the  preferred  payment  if  the  creditor  had  reasonable  cause 
to  believe  the  debtor  insolvent  and  knew  that  a  fraud  on  the 
act  was  intended.  But  this  provision  of  the  amended  sec- 
tion only  applies  to  cases  of  involuntary  bankruptcy^  begun 
since  December  1,  1873. 

So  that,  in  the  present  case,  the  provisions  of  section  39 
as  amended,  in  regard  to  knowledge  on  the  part  of  the  cred- 
itor, have  no  application  and  the  Bankrupt  Act  would  be 
inconsistent  with  itieli  if  section  35  as  amended  should  be 
construed  to  apply  to  involuntary  cases  begun  before  De- 
cember 1, 1873,  which  is  this  case.  It'  is  plain  enough  that 
Congress  meant,  in  the  amendments  to  section  39,  to  say 
that  in  involuntary  cases  the  assignee  might  recover  the 
property  transferred  only  when  the  creditor  had  the  actual 
knowledge  prescribed,  when  the  bankruptcy  proceedings 
were  begun  after  December  1,  1873.  In  cases  arising  be- 
fore that  date  it  would  be  directly  opposed  to  the  expressed 
will  of  the  legislature,  it  seems  to  me,  to  apply  the  new  rule 
of  evidence  touching  knowledge  on  the  part  of  the  creditors, 
or  to  give  to  the  amendments  to  section  35,  in  this  particu- 
lar, any  greater  retrospective  force  than  the  legislature  had 
given  to  the  similar  provision  of  section  39. 

There  is  another  provision  of  law  which  seems  to  have  a 
direct  bearing  upon  this  question. 

It  is  section  i  of  an  act  entitled  *'  An  act  prescribing  the 
form  of  the  enacting  and  repealing  clauses  of  acts  and  reso- 
lutions of  Congress  and  rules  for  the  construction  thereof," 
(16  Stat.  431),  now  section  13  of  Bevised  Statutes,  and  reads 
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as  follows:  ''Tbe  repeal  of  any  statute  shall  not  have  the 
effect  to  release  or  extinguish  any  penalty^  forfeiture  or 
liability  incurred  under  such  statute  unless  the  repealing  act 
shall  so  expressly  provide,  and  such  statute  shall  be  treated 
as  still  remaining  in  force  for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the  enforcement  of  such 
penalty,  forfeiture  or  liability." 

Now,  I  do  not  think  it  can  be  doubted  that  a  creditor  who 
had  received  property  from  his  debtor  before  June,  1874,  and 
under  such  circumstances  that  it  would  be  held  an  unlawful 
preference  under  the  old  section  35,  had  *'  incurred*'  a  ''  lia- 
bility" under  the  act  to  refund  it  to  the  assignee  of  the 
debtor,  which  could  be  enforced  by  a  proper  action.  If  so, 
there  being  no  express  provision  in  the  repealing  act  extin- 
guishing this  liability,  the  conclusion  is  irresistible  that  it 
still  exists,  and  that  the  repealed  statute  is  still  in  force  for 
the  purpose  of  sustaining  any  proper  action  to  enforce  the 
liability.  Whether  the  amendment  requiring  proof  of  actual 
knowledge,  where  before  proof  of  reasonable  cause  to  believe 
was  sufficient,  is  important  or  merely  verbal,  is  a  question 
upon  which  very  learned  judges  have  differed.  In  the  view 
I  have  taken  of  the  other  points  raised  by  this  demurrer  it 
is  unnecessary  to  decide  that  question,  for  whether  material 
of  not,  it  has  been  held  that  the  amendment  does  not  affect 
the  transactions  out  of  which  this  suit  arises. 

Demurrer  overruled. 
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I  The  Ship  Garnet. 

DiSTBIOT  COUBT,   DiSTBlOT  07  CaLIFOBNU. 

June  8, 1875. 

1.  Right  of  Masteb  to  Dischabge  Seaman  fob  Misconduct.— Where 
the  first  mate  of  a  ship,  before  leaving  the  home  port,  became  so  intox- 
icated as  to  be  disobedient,  insolent  to  the  master,  and  negligent  in 
hiB  duty:  Held,  That  the  master  was  justified  in  discharging  him, 
while  in  the  home  port,  for  that  one  offense. 

Before  Hillter,  District  Judge. 
Libel  to  recover  damages  for  an  unlawful  discharge. 
J).  T.  Svllivan  and  James  CriUenden,  for  libellant. 
Andros  &  Page,  for  claimants. 

HnxTER,  J.  The  libellant  shipped  on  board  the  Oamet 
on  Friday,  April  2,  as  chief  officer,  at  fifty  dollars  per  month. 
On  Saturday  the  Oamet,  then  lying  at  her  wharf,  was  hauled 
off  into  the  stream.  On  that  day,  before  the  beginning  of 
the  voyage,  the  incidents  wliich  led  to  the  libellant's  dis- 
charge happened,  and  the  first  question  is,  whether  the  con- 
duct of  the  first  mate  was  such  as  justified  his  discharge,  he 
having  been  discharged  by  the  master  on  Monday,  the  fifth 
of  April;  for  if  the  discharge  was  right  the  libellant  has  no 
case,  and  the  consideration  of  the  other  questions  is  need- 
less. 

Making  due  allowance  for  the  quality  of  some  of  the  evi- 
dence given  by  the  seaman  on  behalf  of  the  claimant— the 
contradictions  in  their  statements,  being  mostly  on  points 
not  essential — enough  appears  by  a  very  decided  prepond- 
ei-ance  of  evidence  to  show  that  the  libellant,  on  Saturday, 
was  so  much  under  the  influence  of  liquor  that  he  was  stupid 
and  unfit  for  duty. 

Before  the  conclusion  of  the  argument  this  was  admitted 
by  libellant's  counsel.  When  the  ship  hauled  off,  the 
master,  owing  to  the  mate's  condition,.was  obliged  to  do 
much  of  his  duty.  When  left  that  afternoon  in  charge  of 
the  ship  he  omitted  many  things  which  it  was  his  duty  to 
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do,  and  in  the  evening  when  ordered  by  the  master  to  go 
down  and  stow  the  provisions  out  of  the  water,  which  was 
leaking  from  a  water  cask,  he  refused  to  go,  saying  the  pro- 
visions were  all  right.  He  was  also  guilty  of  using  foul  and 
disrespectful  language  to  the  master. 

Admitting  the  mate's  drunkenness,  counsel  for  libellant 
argue  that,  the  neglect  of  duty,  disobedience  and  disrespect 
were  caused  by  the  mate's  taking  too  much  liquor,  and  that 
for  this  single  offense  the  master  may  not  lawfully  discharge 
him. 

Curtis  says  that  the  spirit  of  the  English  and  American  tri^ 
bunals  has  been  not  to  assign  specific  offenses  for  which  a 
mariner,  under  all  circumstances  may  be  discharged;  but  it 
is  laid  down,  generally,  that  the  master  may  discharge  for 
a  legal  cause,  not  for  slight  or  nominal  causes,  and  c^- 
tainly  not  for  a  single  offense,  unless  of  a  ,very  aggravated 
character,  thus  leaving  the  master's  justification  to  depend 
upon  the  degree  and  nature  of  the  mariner's  misconduct, 
under  all  the  circumstances  of  the  case.  The  station  of  the 
party  and  the  nature  of  his  duty  are  always  to  be  kept  in 
view.   (Bights  and  Duties  of  Merchant  Seamen,  119-60.) 

Thus  the  dismission  of  a  cook  or  steward,  when  found  in- 
capable from  drunkenness,  may  be  ratified  with  more  lati- 
tude than  that  of  mariners.  {Black  v.  Ship  Louisiana^  2  Pet. 
Ad.  B.  268.) 

In  deciding  upon  the  legality  of  this  discharge,  then,  the 
fact  that  the  libellant  was  chief  officer  must  be  kept  in  view; 
also  that  he  was  discharged  before  the  beginning  of  the  voy^ 
age  and  In  a  home  port.  That  there  is  an  important  dis- 
tinction 'between  a  discharge  in  the  home  port  before  the 
voyage  has  commenced,  and  one  afterward  in  a  foreign  port, 
before  the  termination  of  the  voyage,  is,  I  think,  perfectly 
plain  to  every  mind.  Clearly,, when  it  appeared  that  a  mar- 
iner, after  weeks  or  months  of  faithful  service,  had  been 
discharged  and  his  wages  claimed  to  be  forfeited,  the  courts 
would  require  proof  of  more  aggravated  misconduct  than 
when  the  seaman  had  been  discharged  in  his  home  port  be- 
fore the  voyage  had  begun.  But  in  this  case  the  miscon- 
duct happened  on  the  day  after  the  libellant  shipped,  before 
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the  voyage  had  begun,  and  before  two  days'  wages  had  been 
earned.  True,  the  contract  had  been  made  and  the  master 
was  bound  to  fulfill  it,  unless  the  misconduct  of  the  mate 
was  such,  as  under  the  circumstances,  justified  the  master 
in  discharging  him. 

The  office  of  first  mate  is  the  second  in  importance  on 
board  a  ship.  During  the  absence  of  the  captain  or  his  in- 
ability from  sicikness,  his  duties  devolve  on  his  mate,  and 
the  importance  of  having  a  sober,  faithful  and  competent 
man  in  this  place  can  hardly  be  exaggerated.  The  lives 
and  property  on  board  may  all  be  dependent  upon  his  skill 
and  competency.  What  is  said  in  the  cases  tending  to  es- 
tablish the  doctrine  that  a  seaman  ought  not  to  be  dis- 
charged for  one  act  of  drunkenness,  disobedience  or  neglect 
of  duty,  it  seems  to  me  is  not  applicable  to  the  case  at  bar. 
In  those  cases  the  seaman  had  been  discharged  in  a  foreign 
port  after  long  and  generally  faithful  service,  and  the  lan- 
guage of  the  courts  should  be  read  in  the  light  of  the  facts 
of  the  case  in  which  it  was  used.  The  present  is  very  differ- 
ent from  such  cases. 

On  Saturday,  the  master  left  the  ship  in  charge- of  the 
libellant,  and  was  absent  about  three  hours.  On  his  return 
he  finds  the  libellant  stupid  through  liquor,  the  ship  in  dis- 
order and  the  provisions  uncared  for.  His  remonstrances, 
his  inquiries  and  his  censure  are  met  by  insolence  and  foul 
language  and  his  orders  with  disobedience.  No  court,  I 
think,  can  say  that  under  these  circumstances  the  master 
was  bound  to  go  to  sea  with  a  chief  officer  who  made  such 
a  beginning  as  this,  and  wait  for  another  act  of  ^drunken- 
ness  or  disobedience;  or  to  try  any  experiments  with  a  man 
who  at  the  outset  displayed  the  character  this  man  did, 
while  he  would  at  the  same  time  be  risking  the  safety  of  the 
ship,  its  cargo  and  crew.  On  the  contrary,  he  would  have 
failed  in  his  duty  to  Uie  owners  and  to  all  the  interests  in- 
trusted to  him  had  he  allowed  the  libellant  to  remain  as 
chief  officer,  and  commenced  the  voyage  with  him.  Courts 
of  Admiralty,  says  Judge  Lowell,  are  not  very  severe  with 
seamen  who  happen  to  get  drunk  once  or  twice,  especially 
if  they  are  off  duty.    But  the  first   officer  has  a  much 
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higher  responsibility  than  the  crew  and  must  be  proportion- 
ally careful  in  his  conduct;  and  if  he  fails  when  left  in  com- 
mand the  master  is  justified  in  visiting  ^uch  an  offense  with 
a  severe  punishment.  (The  Eldorado,  1  Low.,  289.)  In 
that  case  the  maters  discharge  in  Liverpool,  a  foreign  port, 
was  justified  because  he  got  drunk  when  left  in  charge  of 
the  ship. 

I  consider  the  master  of  the  ship  Gttmet  legally  justifiable 
for  the  discharge  of  the  libellant. 

The  libel,  therefore,  is  dismissed  with  costs. 


Mart  Agnes  Seaverns  et  al.  v.  Henry  GerkS 

ET    AL. 

CiRCurr  CouBT,  Distbiot  of  Calipobnia. 

June  10,  1875. 

1.  Administrator's  Sale  by  Authority  of  Alcalde. —A  sale  of 

lands  in  the  Sacramento  District  in  1849  made  by  John  Bid  well  in  the 
assumed  character  of  administrator,  upon  authority  to  settle  the  estate 
of  a  deceased  person  given  by  Alcalde,  Schoolcraft,  upon  a  verbal 
application,  no  judicial  record  of  the  proceeding  having  been  shown, 
held  to  be  void. 

2.  Guabdi an— Appointment  without  Notice  Void.— Under  the  act 

of  1850,  authorizing  the  appointment  of  guardians  for  non-resident 
minors  having  estates  within  the  State,  "after  notice  given  to  all 
persons  interested  in  such  manner  as  the  judge  shall  order,"  an  ap- 
pointment of  guardian  without  giving  any  notice  whatever  is  void. 

3.  Record  must  show  Jurisdiction.— In  such  case  the  record  must 

affirmatively  show  that  every  act  essential  to  give  jurisdiction  to  make 
the  appointment  has  been  performed,  or  the  appointment  will  be  void. 

4.  Guardian's  Sale— When  Void.— Where  the  appointment  of  a  guard- 

ian is  void  by  reason  oi  its  having  been  made  without  iSrsi  acquiring 
jurisdiction  by  giving  the  notice  required^  by  the  statute,  all  subse* 
quent  proceedings,  including  the  sale  of  the  ward's  estate,  are  void. 
6.  Statutory  Confirmation  of  Void  Sale.  — The  statute  of  1866, 
making  valid  all  sales  under  orders  of  the  Probate  Court,  where  there 
have  been  ** defects  of  form,  or  omissions,  or  errors,"  does  not  validate 
sales  made  where  no  jurisdiction  to  act  at  all  has  been  acquired.  It 
was  only  intended  to  embrace  cases  where  defects,  omissions  or  errors 
have  arisen  in  the  course  of  the  exercise  of  jurisdiction  already  ac- 

j^uired. 

23 
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G.  Same. — If  otherwise,  the  act  itself  is  void  for  want  of  constitutional 
power  in  the  Legislature  by  a  legislative  act  to  arbitrarily  transfer  the 
property  of  one  party  to  another.  * 

Before  Sawier,  Circuit  Judge. 

Bill  in  equity  to  determine  an  adxerse  claim  and  remove 
a  cloud  upon  the  title  of  complainants  to  certain  lands. 

In  1844  the  Governor  of  California  granted  to  Edward  A. 
Farwell  five  leagues  of  land.  In  1845  said  Farwell  con- 
veyed to  James  and  John  Williams  the  north  half  of  said 
tract.  In  or  about  the  month  of  December,  1845,  said 
Farwell  died  intestate,  seised  of  such  interest  in  the  south 
half  of  said  tract,  being  the  premises  in  question,  as  he 
acquired  under  said  grant.  He  left  surviving  him,  residing 
in  some  of  the  Eastern  States,  a  mother,  four  brothers  and 
one  sister,  he  having  at  the  time  neither  wife  nor  children. 
His  said  sister,  named  Lydia  Jane  Farwell,  afterwards  in 
1851,  inter-married  with  George  W.  Seavems.  The  com- 
plainants are  the  offspring  of  this  marnage,  Mary  A.  Seay- 
erns having  been  bom  May  10,  1853,  and  George  H. 
Seaverns,  May  28,  1854.  Mrs.  Farwell,  the  mother  of  ^aid 
Edward  A.  Farwell,  died  intestate  in  1852,  leaving  the  said 
four  sous  and  Lydia  Jane,  mother  of  complainants,  her 
heirs  at  law.  On  June  14,  1855,  said  Lydia  Jane  died  in- 
testate, leaving  her  surviving  the  said  husband  George  W. 
and  her  children,  Mary  A.  and  George  H.  Seaverns,  the 
complainants  in  this  case,  who  thus  inherited  from  their 
said  mother  two  fifteenths  of  all  the  premises  in  question, 
unless  the  title  of  the  latter  was  cut  off  before  comiug  to 
them  by  a  sale,  hereinafter  mentioned,  made  by  John  Bid- 
well,  October  25,  1849,  in  the  assumed  character  of  admin- 
istrator of  the  estate  of  said  Edward  A.  Farwell.  Neither 
the  complainants  nor  any  of  said  heirs  of  Edward  A.  Far- 
well  were  ever  in  the  State  of  California. 

Prior  to  and  during  the  year  1849,  there  was  an  extensive 
district  of  country,  including  the  premises  in  question, 
recognized  by  the  people  as,  and  called,  the  Sacramento 
District,  within  which  officers,  called  alcaldes,  chief  magis- 
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trates,  and  judges  of  courts  of  first  iustance,  residiug  at 
Sacramento,  assumed  to  act  in  a  judicial  character,  exer- 
cising both  civil  and  criminal  jurisdiction.     Their  acts  were 
generally  recognized  by  the  people  of  the  district.     At  the 
time  of  the  transfer  of  California  to  the  United  States,  Gap- 
tain  John  A.  Sutter  was  judge  of  the  court  of  first  instance, 
in  said  district,  acting  under  appointment  by  the  Mexican 
authorities.     Subsequent  to  that  time,  down  to  the  Spring 
of  1849,  these  officers  were  appointed  by  the  United  States 
military  commanders  in   California  acting  as  governors. 
During  the  latter  part  of  1848  and  early  part  of  1849,  one 
Dr.  Bates,  by  virtue  of  an  appointment  by  Colonel  Mason, 
acted  in  the  capacity  of  alcalde  and  judge  of  the  court  of 
first  instance  until  superseded  by  Henry  A.  Schoolcraft, 
who,  sometime  in  the  Spring,  or  early  part  of  1849,  was 
elected  alcalde  by  the  people,  at  a  public  meeting  held  at 
Sutter's  Fort.     By  authority  conferred  by  this  election,  and, 
so  far  as  appears,  without  any  appointment  by  the  military 
commander,  or  acting  governor,  or  otherwise  conferred,  he 
assumed  to  act  as  alcalde,  judge  of  the  court  of  first  in- 
stance, and  recorder  of  conveyances,  till  about  the  second 
of  August,  1849,  when  he  was  succeeded  by  judge  Thomas, 
who  acted  under  an  appointment  by  General  Biley,  military 
governor  of  California,  till  the  establishment  of  the  State 
government  under  the  present  constitution.     At  the  time  of 
his  death,  Edward  A.  Farwell  was  indebted  to  John  Bid- 
well,  and  to  sundry  other  parties  in  various  sums.     Bidwell, 
sometime  in  the  Summer  or  Fall  of  1849,  applied  to  said 
Schoolcraft  for  authority  to  settle  up  the  estate  of  said  Far- 
well,  deceased,  and,  as  Bidwell  testifies,  authority  was  given 
him.     But  the  terms  of  the  authority  are  not  given,  other- 
wise than  'that,  as  Bidwell  testifies,  he  followed  the  direc- 
tions of  Schoolcraft.     The  date  of  this  application  is  not 
very  clearly  fixed.     The  most  definite   testimony  on   this 
point  is,  that  the  application  was  made  and  authority  given 
on  the  same  day  upon  which  Bidwell  prepared  the  notice  of 
sale  of  the  property  of  the  deceased,  which  notice  bears 
date  August  22,  1849.     If  this  is  the  proper  date,  it  must 
Imve  been  after  Schoolcraft  ceased  to  be  alcalde,  as  his  sue- 
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cesser's  records  date  from  August  2,  1849.  But  it  will  be 
assumed  that  it  was  while  Schoolcraft  was  still  acting.  The 
application  for  authority  to  administer  on  the  estate  was 
verbally  made  in  person  by  Bidwell,  no  written  application 
or  petition  being  filed,  and  the  authority  given  by  School* 
craft  seems,  also,  to  have  been  verbal.  At  all  events,  there 
is  no  evidence  sufficient  to  show  that  any  order  in  writing, 
or  any  record  of  the  transaction  was  ever  made.  The  appli- 
cation was  made,  authority  given,  and  the  notice  of  sale  of 
lands  prepared,  all  at  the  same  time,  without  any  kind  of 
notice  to  the  parties  interested,  or,  so  far  as  shown,  any 
record  whatever  of  the  proceedings.  The  notice  of  sale 
published,  simply  states  that  the  estate  of  Edward  A.  Far- 
well,  deceased,  will  be  sold  at  Sacramento,  October  25, 
1849,  giving  a  general  description  of  the  property,  without 
any  reference  to  any  order  of  court,  or  authority  of  any 
kind,  other  than  the  signature,  which  is,  ''John  Bid  well, 
administrator."  The  notice  was  published  in  the  Placer 
Ihnea  weekly  from  August  25  to  October  20,  and  the  sale 
took  place  October  25  to  John  Potter  for  11250.  The  deed 
to  Potter  makesr  no  reference  to  the  notice  of  sale,  or 
authority  of  Bid  well,  other  than  ib  purports  to  be  made  '*  be- 
tween John  Bidwell,  administrator  of  the  estate  of  Edward 
A.  Farwell  and  John  Potter;"  and  ''the  party  of  the  first ' 
part  bargains,  sells  and  conveys  to  the  party  of  the  second 
part,  all  the  right  and  title  of  the  said  Edward  A.  Farwell 
to"  the  premises  described,  and  it  is  signed  "John  Bidwell, 
administrator  of  Edward  A.  Farwell."  It  does  not  appear 
that  any  order  confirming  the  sale  was  ever  asked  or  made. 
A  paper  purporting  to  be  an  inventory  of  Farwell's  estate, 
and  an  appraisement  made  and  sworn  to  by  P.  B.  Beading 
and  S.  J.  Hensley,  before  S.  J.  Thomas,  judge  of  the  Sac- 
ramento District,  was  filed  with  said  Thomas,  marked  "filed 
October  27,  1849,"  but  the  filing  is  not  attested  by  the  sig- 
nature of  that  officer.  Mr.  Bidwell,  the  only  witness  on  the 
point,  is  not  certain  by  whom,  or  how,  the  appraisers  were 
appointed,  or  whether  appointed  at  all,  and  there  is  no 
record  of  their  appointment.  An  auctioneer's  account  of 
the  sale  of  Farwell's  estate  is  marked  filed  October  27, 
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1849,  without  being  attested  bj  the.  sigoatare  of  the  officer 
filing  it.  On  May  11,  1850,  the  claims  against  t}i6  estate  of 
four  several  persons,  viz. :  John  Bidwell,  Thomas  0am- 
mings,  Samnel  J.  Henslej  and  Talbot  H.  Green,  with 
Touchers  showing  payment  by  Bidwell,  were  filed  in  the 
Probate  Court  of  Sacramento  county,  established  under 
the  State  constitution.  On  the  same  day,  May  11,  1850, 
there  was  filed  and  so  marked  by  the  clerk  of  the  said  Pro* 
bate  Court,  a  document  purporting  to  be  the  final  account 
of  said  Bidwell.  On  May  17,  1850,  an  order  was  made  and 
entered  by  said  Probate  Court,  Edward  J.  Willis,  county 
judge  and  ex  officio  probate  judge,  presiding,  wherein,  after 
reciting  the  presentation  of  Bidwell's  account,  and  that 
there  remained  in  his  hands  ''a  balance  of  $2295.20,  which 
account  is  approved,*'  it  was  *'  ordered  by  the  court  that  the 
said  administrator  distribute  the  said  sum  among  the  legal 
heirs  of  said  deceased  equally, '*  without  naming  them.  On 
the  same  day  a  receipt  of  Tarr  &  Cone  to  Bidwell  for  fifty 
dollars  attorney's  fees  was  filed,  and  an  order  was  entered 
by  the  court  allowing  said  fee.  The  auctioneer's  receipted 
account  was  filed  November  11,  1850.  The  forgoing  con* 
stitute  the  entire  files,  and  the  said  two  orders  entered  May 
17,  1850,  by  the  Probate  Court,  the  only  orders  now  to  be 
found,  or  shown  by  the  evidence  ever  to  have  been  of  record 
in  the  administration  of  said  estate.  Judge  Thomas'  record 
from  August  2,  1849,  is  in  existence,  and  shows  his  court 
to  have  been  opened  and  business  to  have  been  transacted 
therein  on  October  25,  26,  27,  29  and  30,  1849— the  day  of 
the  sale,  and  days  immediately  following — but  they  show 
no  entr}'  of  any  kind,  relating  to  this  proceeding  on  either 
of  these  days,  or  on  any  other  day  during  his  incumbency 
of  the  office  from  August  2,  1849,  until  the  end  of  his  term 
of  service.  No  entry  is  satisfactorily  shown  to  have  ever 
been  made  by  Schoolcraft,  or  any  paper  therein  ever  pre- 
sented  to,  or  filed  by  him.  There  is  some  evidence,  not 
very  satisfactory,  tending  to  show  that  Schoolcraft  kept  a 
small  book  in  which  he  sometimes  entered  minutes  of  judi- 
cial proceedings  had  before  him.  But  there  is  no  evidence 
to  justify  the  court  in  finding  that  any  minutes  of  these 
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proceedings  now  in,  question  were  ever  entered,  or,  if  en- 
tered, what  those  entries  were. 

Section  30  of  the  act  of  February  28,  1850,  required  "the 
records  of  the  courts  of  first  instance  and  all  books,  papers 
and  documents  in  the  custody  of  such  courts,  or  the  clerks 
thereof,  in  any  way  relating  to  judgments,  orders,  suits,  or 
any  legal  proceedings  therein"  to  "be  delivered  to  the 
county  clerk  of  the  county  in  which  is  the  place  of  holding 
the  court  of  first  instance  immediately  after  the  election  and 
qualification  of  such  clerk,"  and  to  be  "by  him  deposited 
and  kept  in  his  office,  subject  to  the  order  of  the  District 
Court."  (Stat.  1860,  80,  Sec.  30.)  Section  33  authori25es 
the  District  Court  thereafter  to  proceed  in  "all  suits  and 
proceedings  "  then  pending,  the  same  as  if  proceedings  had 
been  commenced  in  the  District  Court.  Section  35  makes 
similar  provisions  respecting  alcaldes*  records  in  matters 
where  the  alcalde  acted  as  judge  of  the  court  of  first  in* 
stance;  and  section  38  similar  provisions  for  transferring 
other  records  appropriate  to  alcaldes'  courts  to  justices  of 
the  peace  elected  under  the  State  organization,  who  were  au* 
thorized  thereafter  to  proceed  with  proceedings  then  pending. 
But  there  is  no  act  authorizing  the  transfer  of  anything  to 
Probate  Courts,  or  authorizing  Probate  Courts  to  proceed 
and  close  up  any  unfinished  business  of  any  kind  of  the 
alcaldes'  courts,  or  courts  of  first  instance.  And  section 
39  provides  for  transferring  "books  of  records  of  deeds, 
mortgages,  powers  of  attorney  and  other  instruments  kept 
by  the  alcalde  or  judge  of  first  instance"  to  the  county 
clerk.  The  records  of  Judge  Thomas,  Schoolcraft's  succes- 
sor, were  transferred  under  this  act.  The  books  and  records 
of  Schoolcraft  of  conveyances,  etc.,  were  also  transferred  as 
required.  And  said  records  so  transferred — "  the  books  of 
records  used  by  Henry  A.  Schoolcraft  for  the  record  of 
deeds  and  other  instruments  in  writing,  and  deposited  in 
the  recorder's  office  in  said  county  (of  Sacramento) — were 
afterwards  adopted  and  recognized  as  public  records  by  the 
Legislature  of  California  in  the  act  of  May  18,  1853.  (Stat. 
1853,  227.)  But  no  judicial  records  were  transferred  by 
Schoolcraft  as  required  by  the  statute  before  cited,  and 
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there  is  no  subsequent  legislation  adopting  or  recognizing 
any  such  judicial  records.  The  State  government  was 
organized  not  many  months  after  Schoolcraft  was  super- 
seded by  Thomas,  and  whatever  the  nature  oif  the  minutes 
kept  by  him,  if  any  were  kept,  it  seems  highly  improbable 
that  they  were  worthy  of  being  dignified  by  the  name  of 
judicial  records;  for  they  must  have  been  in  existence  at 
the  organization  of  the  State  courts,  and,  if  of  any  import- 
ance, in  all  probability  would  have  been  turqed  over  under 
the  provisions  of  the  statute,  as  were  the  recordai  of  convey- 
ances kept  by  him,  and  the  judicial  records  of  Thomas. 

On  February  18,  1853,  James  Williams,  one  of  said  Far- 
well's  grantees  to  the  north  half  of  said  Mexican  grant  of 
five  leagues,  by  E.  O.  Crosby,  his  attorney  "on  his  own 
behalf,  and  in  behalf  of  the  heirs  and  legal  representatives 
of  Edward  A.  Farwell,  deceased,"  presented  a  petition  to 
the  board  of  land  commissioners  for  a  confirmation  of  said 
grant.  He  prays  that  the  grant  may  be  confirmed  to  him- 
self, ''and  the  heirs  and  legal  representatives  of  said  Ed- 
wiard  A.  Farwell,  the  names  of  all  of  whom  will  be  given  in 
a  supplemental  petition  hereinafter  to  be  filed,"  etc.  On 
February  13,  1856,  by  the  same  attorney,  said  James  Wil- 
liams, and  a  number  of  other  parties  named,  including  the 
beirs  at  law  of  said  John  Potter,  filed  a  supplemental  petition, 
in  which,  among  other  things,  they  set  out  the  death  of 
Farwell;  the  action  of  Bidwell  as  his  administrator;  the 
sale  of  said  south  half — the  premises  in  question — to  John 
Potter,  and  the  rights  of  his  heirs  therein,  etc.  The  heirs 
of  Farwell  are  not  mentioned  by  name  in  the  petition.  On 
August  28, 1855,  the  board  of  land  commissioners  confirmed 
'*  to  the  heirs  at  law  of  Edward  A.  Farwell,  deceased,  the 
south  half  of  the  entire  grant,"  and  adjudged  that  the  claim 
of  Potter's  heirs  to  the  south  half  ''of  the  grant  is  not  valid, 
and  it  is  decreed  that  the  same  be  rejected."  On  appeal  to 
the  District  Court,  the  decree  of  the  board  was  affirmed  in 
the  same  language,  and  said  decree  became  final,  and  the 
land  was  patented  to  the  heirs  at  law  of  said  Farwell  in 
1863,  in  accordance  with  said  decree.  Whatever  interest 
said  John  Potter  acquired  through  said  sale  by  John  Bid- 
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well  by  sabsequent  conTejances,  and  prior  to  the  filing  of 
the  bill  had  passed  to  the  defendants  in  this  suit. 

Sometime  prior  to  1860,  Henry  B.  Mighels,  a  cousin  of 
Edward  A.  Farrell,  residing  at  the  time  in  California^  and 
a  part  of  the  time  in  Batte  county,  bad  some  correspond 
dence  with  the  heirs  of  Farwell  upon  the  subject  of  the  es- 
tate left  by  Edward  A.  Farrell.  In  a  letter  to  his  father  in 
1859,  seeking  to  obtain  powers  of  attorney  from  some  of  tha 
heirs,  he  represents  their  interest  as  worth  at  that  time 
175,000.  He  obtained  powers  from  some  of  them  previous 
to,  or  early  in,  1860,  and  soon  afterward,  among  other  things 
entered  into  an  agreement  with  certain  attorneys  to  act  for 
the  heirs  in  recovering  their  interest,  the  lands  being  in  the 
possession  of  trespassers,  and  as  compensation  to  give  them 
one-third  of  the  estate;  and  another  agreement  with  de-* 
fendant,  Gerke,  by  which  he  contracted  to  convey  to  him 
all  the  remainder  of  the  lands  to  which  the  iitle  could  be 
assured  and  possession  recovered,  at  from  two  to  three  dol« 
lars  per  acre,  and  Gerke  was  to  advance  him  $2000  to  enable 
him  to  go  East  and  obtain  proper  powers  from  all  the  heirs 
to  enable  him  to  carry  out  his  contract.  He  went  East  a» 
agi'eed,  and  obtained  powers  from  the  four  brothers,  and  a 
power  of  attorney  from  George  W.  Seaverns,  father  of  the 
complainants;  but  the  power  of  Seaverns  in  evidence  dated 
April  7,  1861,  duly  authorizes  Mighels  to  act  as  his  own 
attorney  to  convey  such  interest  as  he  himself  had  as  heir, 
without  making  any  reference  to  his  children,  the  com- 
plainants. But  if  there  was  any  other  attempt  by  the  father 
to  authorize  the  sale  of  complainants'  interest  in  the  land, 
it  was  necessarily  void.  Upon  his  return,  instead  of  carry- 
ing out  the  first  contract,  after  further  consultations  and 
negotiations,  he  entered  into  a  new  contract  with  Gerke, 
by  which  the  latter  was  to  pay  a  gross  sum  of  $6000  for  the 
interest  of  the  heirs.  But  Mighels  was  unable  to  convey 
tlie  interest  of  the  complainants,  who  were  still  minors  under 
ten  years  of  age,  and  Gerke's  attorneys  advised  him  to  in- 
stitute proceedings  in  the  Probate  Court  to  divest  their 
rights.  Acting  upon  this  advice,  and  for  the  purpose  of 
enabling  whatever  right,  title  and  interest  in  said  lands*  was 
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vested  in  complainants  to  be  alienated  and  divested,  said 
Mighels  filed  a  petition  in  the  Probate  Court  of  Bntte 
county  on  March  2,  1861,  stating  generally  the  facts  of  the 
case,  and  praying  to  be  appointed  guardian  with  authority 
to  take  charge  of  their  said  estate.  Without  any  notice 
whateyer,  or  any  other  proceeding  than  the  filing  of  said  per 
tition,  two  days  afterwards  on  March  4,  1861,  an  order  was 
entered  in  the  minutes  of  the  court  as  follows:  ''Now  comes 
H.  E.  Mighels,  and  files  his  petition  praying  to  be  appointed 
guardian  of  Mary  Agnes  Seavems,  and  George  Henry 
8eayerns,  heirs  at  law  of  the  estate  of  E.  A.  Farwell,  de- 
ceased. "Whereupon,  it  is  ordered  by  the  court  that  said  peti- 
tioner be  appointed  guardian  of  the  aforesaid  minor  heirs 
of  E.  A.  Farwell,  deceased,  upon  his  filing  his  bond,''  etc. 
In  due  time  bond  was  given,  a  petition  for  sale  was  filed, 
appraisers  appointed  who  appraised  the  interest  of  com- 
plainants,  being  two-fifteenths  of  several  leagues  of  land 
situate  in  Butte  and  Colusa  counties,  and  one  square  mile 
in  Sutter  County,  including  claims  against  trespassers  for 
damages,  at  $3600.  Such  proceedings  were  had  that  a  sale 
at  au6tion  was  afterwards  made  at  which  the  entire  interest, 
consisting  of  the  said  three  separate  and  distinct  tracts  of 
land,  lying  in  three  different  counties,  were  on  December  2, 
1861,  struck  off  and  sold  in  gross  at  one  bid  to  defendant, 
Oerke,  for  $100,  he  being  the  only  bidder;  and  in  pursuance 
of  a  subsequent  order  of  the  court,  the  prelnises  were  con- 
veyed to  Gerke  for  said  sum  by  said  Mighels,  and  the  pro- 
ceeds remitted  to  the  father  of  complainants. 

J.  A»  Moultrie,  W.  H.  Laine  and  F.  E,  Spencer,  for  com- 
plainant. 

0.  C.  Pratt,  B.  B,  Provinea,  W.  C.  Belcher  and  Sharp  dt 
Lloyd,  for  defendants. 

Sawter,  Circuit  Judge,  after  stating  the  facts.  Upon 
the  facts  stated,  the  first  question  presented,  is,  as  to 
the  effect  of  the  sale  by  Bidwell,  assuming  to  act  as  ad- 
ministrator of  the  estate  of  Edward  A.  Farwell,  deceased, 
under    authority   claimed    to   have    been   derived    from 
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Schoolcraft,  as  alcalde  or  judge  of  the  coart  of  first 
instance.  It  wonld  be  going  a  great  way  to  hold  that 
Schoolcraft  could  legally  exercise  any  such  judicial  au* 
thority  as  he  is  claimed  to  have  exercised  in  this  case, 
by  virtue  merely  of  an  election  by  the  people  at  a  pub* 
lie  mass  meeting  held  under  no  existing  law,  and  without 
any  other  recognized  authority.  But,  without  deciding 
the  question,  I  shall  concede  for  the  purposes  of  this  case, 
that  he  was  vested  with  all  the  authority  that  alcaldes,  ap- 
pointed by  the  military  governors  in  the  usual  way  at  that 
time,  were  authorized  to  exercise.  On  this  hypothesis,  it 
is  claimed  by  the  defendants  that  the  case  is  within  the  de- 
cision in  Ryder  v.  Cohn^  37  Cal.  69,  and  governed  by  it. 
That  case,  undoubtedly,  goes  to  the  uttermost  limit  of  the 
legal  principle  invoked  by  the  court  to  sustain  the  sale  then 
under' consideration.  This  decision  was  by  a  divided  court. 
It  fell  to  my  lot  to  participate  in  it,  and  it  was  after  great 
hesitation  that  I  yielded  my  concurrence.  Without  ques- 
tioning  ihe  correctness  of  that  decision,  it  would,  in  my 
judgment,  be  necessary  to  go  far  beyond  it  to  sustain  the 
sale  by  Bid  well  now  in  question.  In  that  case  the  proceed- 
ings were  of  the  most  formal  character,  and  there  was  a 
complete  formal  record  of  every  step  in  the  proceedingSi 
from  the  beginning  to  the  end,  except  that  it  did  not  affirm- 
atively appear  that  any  notice  of  the  application  was  given; 
but  the  court  held  that  under  the  decision  in  Hahn  v.  KeUy^ 
34  Gal.  391,  the  court  being  one  of  general  jurisdiction,  all 
presumptions  were  conclusively  in  favor  of  the  record,  and 
that  its  judgments  would  be  upheld  on  a  collateral  attack, 
if  tested  by  the  strict  rules  of  the  common  law.  Besides, 
the  record  shows  that  ''Edward  Norton,  Esq.,  appeared  as 
and  was  attorney  for  the  absent  heirs,"  who  were  adults  (37 
Gal.  77).  In  this  case  there  is  nothing  in  the  semblance  of 
a  record.  No  application  was  ever  filed;  no  record  of  any 
order  or  action  of  the  court  is  produced,  and  none  is  shown 
to  have  ever  existed.  The  only  two  orders  of  which  there 
is  any  evidence  of  their  having  ever  existed  in  writing,  are 
the  orders  approving  the  account  of  Bidwell  and  allowing 
an  attorney's  fee  of  $50,  entered  by  the  Probate  Court  on 
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May  17,  1850.  The  authority  of  that  court  was  wholly  de- 
rived from  the  probate  act  of  the  State  of  California,  which, 
as  has  long  been  settled,  had  no  application  to  the  estates 
of  persons  who  died  before  the  passage  of  that  act.  (Orimea 
V.  Norris,  6  Oal.  624;  Tevis  v.  Pitcher,  10  Oal.  465;  De  la 
Ouei-ra  v.  Packard,  17  Cal.  193;  Soto  v.  Kroder,  19  Cal.  97; 
Downer  v.  Smith,  24  Cal.  114;  People  v.  Smte:i\  28  Cal.  502; 
Wilson  V.  Castro,  31  Cal.  420;  and  Coppinger  v.  Rice,  38  Cal. 
408.)  Besides,  as  will  be  seen  by  referring  to  the  state* 
ment  of  facts,  the  statute  of  Feb.  28,  1850,  expressly  con- 
ferred authority  to  proceed  in  ''all  cases  and  proceedings" 
pending  before  alcaldes  and  courts  of  the  first  instance, 
at  the  date  of  the  transfers  of  the  records  of  the  State  courts, 
upon  the  District  Courts  and  justices  of  the  peace,  and  not 
upon  Probate  Courts. 

The  only  written  evidence  of  any  act  performed  in  the  case 
by  either  of  the  alcaldes  or  judges  of  the  court  of  first 
instance,  acting  during  the  progress  of  the  proceedings — 
the  only  courts  having  any  jurisdiction  in  the  matter-Hshown 
to  have  ever  existed,  is  the  taking  and  certifying  by  Judge 
Thomas  of  the  oaths  of  Hensley  and  Beading  to  the  ap- 
praisement, Oct.  25,  1859,  and  marking  that  document  filed 
.Oct.  27;  and  on  the  latter  day  marking  filed  the  auctioneer's 
report  of  sale;  and  neither  of  these  filing  marks  is  attested 
by.  the  signature  of  the  officer.  To  sustain  a  forced  sale  of 
large  landed  estates  of  absent  heirs  under  judicial  proceed- 
ings so  loosely  conducted,  and  of  which  there  does  not  ap- 
pear to  have  been  any  record,  or  other  written  evidence, 
would  be  going  beyond  any  authority  or  legal  principle 
brought  to  the  notice  of  the  court;  and  further,  I  think, 
than  any  court  having  a  due  regard  for  the  safety  of  private 
rights*,  would  be  justified  in  going.  Besides,  the  heirs  of 
John  Potter  presented  themselves  as  claimants  in  the  sup- 
Iplemental  petition  for  the  confirmation  of  the  Mexican  grant 
made  to  Farwell,  and  set  out  their  title  derived  by  the  sale 
by  Bidwell  as  the  basis  of  their  claim.  Thus,  in  a  proceed- 
ing to  which  they  were  parties  seeking  for  themselves  con- 
firmation of  the  grant,  their  claim  to  the  land,  based  upon 
this  same  title,  was  rejected,  and  the  adverse  claim  of  Far- 
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welFs  heirs  confirmed,  and  the  lands  patented  to  said  heirs 
in  accordance  with  the  decree  of  confirmation.  If  Potter*s 
heirs  or  their  successors  in  interest  should  file  a  bill  against 
the  heirs  of  Farwell,  as  patentee,  to  charge  them  as  trustees 
and  seek  a  conveyance  of  the  legal  title,  I  apprehend  that 
no  court  would  grant  the  relief  upon  the  evidence  as  pre* 
sented  in  this  case.  If  not,  the  same  evidence  and  state  of 
facts  ought  not  to  constitute  a  valid  defense  to  the  present 
bill. 

2.  The  next  question  is,  as  to  the  validity  of  the  sale  of 
complainant's  interest  in  the  premises  by  Mighels  as  guard- 
ian, which  is  earnestly  and  confidently  assailed  on  various 
gjrounds.  The  first  ground  is,  that  Mighels  never  was  legally 
appointed  guardian,  the  court  nover  having  acquired  juris^ 
diction  to  appoint  a  guardian  for  want  of  notice.  The  act 
relating  to  guardians,  in  force  at  the  time  of  the  appoint- 
ment of  Mighels  as  guardian  for  complainants,  so  far  as  re- 
lates to  this  case,  provided  that  the  *' probate  judge  of  each 
county,  when  it  shall  appear  to  him  necessary  or  conven- 
ient, may  appoint  guardians  to  minors  *  «  *  who 
shall  reside  without  the  State  and  have  any  estate  within  the 
county."  (Stat.  1850,  268,  sec.  1.)  Section  43  of  the  same 
act  is  as  follows:  ''  When  any  minor  or  other  person  liable 
to  be  put  under  guardianship,  according  to  the  provisions  of 
this  act,  shall  reside  without  the  State;  and  shall  have  any 
estate  therein,  any  friend  of  such  person,  or  any  one  inter- 
ested in  the  estate  in  expectancy  or  otherwise,  may  apply  to 
the  probate  judge  of  any  county  in  which  there  may  be  any 
estate  of  such  absent  person,  and  after  notice  given  to  all 
persons  interested,  in  such  manner  as  the  judge  shall  order, 
and  after  a  full  hearing  and  examination,  if  it  shall  appear  to 
him  proper,  he  may  appoint  a  guardian  for  such  person." 
(Id.  272.) 

Under  this  section  the  authority  to  appoint  a  guardian  is 
"  after  notice  is  given  to  all  persons  interested,  in  such  man- 
ner as  the  judge  shall  order."  In  this  case,  as  in  all  actions 
where  the  rights  of  parties  are  to  be  affected  by  judicial 
proceedings,  the  fundamental  condition  of  authority  to  act 
at  all  is  to  first  acquire  jurisdiction  of  the  persons  whose 
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rights  of  property  are  to  be  afifected,  by  giving  them  notice 
of  the  proceeding.  Until  the  party  to  be  affected  has  legal 
notice,  the  court  has  no  jurisdiction  whatever  to  act,  and  all 
proceedings  without  notice  are  without  authority  and  abso- 
lutely void  for  want  of  jurisdiction.  In  Gronfier  v.  Puymiroly 
19  Gal.  629,  the  question  was  as  to  the  sufficiency,  not  the 
want,  of  the  notice.  There  was  notice  given  by  publication 
in  accordance  with  the  order  of  the  judge,  and  it  was  held 
that  the  time  and  manner  of  the  notice,  under  the  express 
provisions  of  the  statute  to  that  effect,  were  within  the  dis- 
cretion of  the  judge;  but  it  was  not  intiinated  that  the  judge 
could  acquire  jurisdiction  without  any  notice.  Besides, 
some  importance  seems  to  have  been  attached  to  the  fact 
that  the  attack  was  made  by  third  persons  in  a  collateral 
way^and  not  by  the  minor.  The  court  say  "  third  persons 
cannot  question  the  validity  of  the  order  ppon  any  allegation 
that  insufficient  notice  was  given  of  the  hearing  of  the  appli- 
cation for  the  appointment  under  the  statute."  (Id.  632.) 
But  in  this  case  there  does  not  appear  to  have  been  any  no- 
tice whatever,  and  the  record  of  what  did  take  place  seems 
in  all  respects  to  be  very  formal  and  complete.  There  is  no 
recital  of  notice.  The  appointment  was  made  two  days  after 
filing  the  petition,  and  only  recites  the  filing  of  the  petition 
as  the  basis  of  the  appointment.  But  notice  is  essential  to 
give  jurisdiction,  for  the  appointment  is  only  to  be  made 
''  after  notice  given  to  all  persons  interested."  The  person 
whose  estate  is  to  be  divested  by  some  one  who  voluntarily 
assumes  to  intermeddle,  is,  certainly,  a  ''person  interested," 
and  under  the  statute  is  entitled  to  some  notice,  even  though 
the  kind  and  manner  of  it  is  left  to  the  discretion  of  the  judge. 
In  the  language  of  Mr.  Justice  Field,  in  Qalpin  v.  Page^  ante, 
126 — a  case  where  publication  in  a  prescribed  form  was  au- 
thorized: "  "Where  personal  service  cannot  be  made  by  rea- 
son of  the  non-residence  in  the  State  or  absence  of  the  infant, 
service  must  be  made  by  publication,  as  in  other  cases.  Such 
publication  is  the  prescribed  condition  to  the  exercise  of  jur- 
isdiction over  the  infant."  So,  in  this  case,  "notice  given  to 
the  persons  interested" — the  infants  whose  estates  in  many 
leagues  of  land  are  sought  to  be  divested  for  the  purpose  of 
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perfecting  a  contract  of  sale  already  made  without  legal  aa* 
thority,  ''  in  such  manner  as  the  judge  shall  order/'  ''is  the 
prescribed  condition  to  the  exercise  of  jurisdiction  over  the 
infant."  This  proceeding  is  in  no  sense  in  the  nature  of  a 
proceeding  in  rem,  like  that  in  Grignon's  Lessees  v.  Asior  (2 
How.  819),  and  in  that  case  letters  of  administration  had 
been  ''duly  granted  and  jurisdiction  acquired."  It  is  not 
sought  in  case  of  this  guardian  sale  to  apply  property  in  the 
jurisdiction  of  the  court  to  the  payment  of  the  debts  of 
the  infants  for  which  it  was  liable.  The  whole  object  is,  to 
divest  the  title  of  the  infants  by  a  stranger,  on  the  pretense 
that  it  is  for  their  benefit.  There  certainly  should  be  notice 
of  some  sort,  as  the  basis  of  jurisdiction,  and  this  the  statute 
requires. 

Under  the  statute  placing  the  proceedings  of  the  Probate 
Courts  upon  the  same  footing  as  Superior  Courts  of  general 
jurisdiction,  and  the  decision  of  the  Supreme  Court  of  Cali- 
fornia in  Hahn  v.  Kelly,  34  Cal.  391,  conceding  that  I  might 
have  felt  autliorized  to  sustain  the  appointment  of  a  guard- 
ian on  the  doctrine  of  presumptions  recognized  in  that  case, 
the  Supreme  Court  of  the  United.  States  in  Galpin  v. 
Fage  18  Wal.,  350,  and  Mr.  Justice  Field  in  the  same 
case  on  retrial  {ante,  94),  have  overruled  that  case  and 
distinctly  held  that,  where  the  parties  to  be  affected  re- 
side out  of  the  jurisdiction  of  the  court,  the  record  must 
affirmatively  show  that  every  step  necessary  to  give  juris- 
diction has  been  regularly  taken,  otherwise  the  proceedings 
are  utterly  void.  That  case  was  in  all  essential  particulars 
in  principle  similar  to  this.  The  infant,  a  posthumous  child 
of  tender  age,  was  a  (defendant  in  an  action  to  settle  an 
alleged  partnership  of  her  deceased  father,  one  of  whose 
heirs  she  was.  An  attempt  to  procure  service  by  publica- 
tion of  summons  upon  her  and  her  mother,  with  whom  she 
lived  in  the  state  of  New  York,  was  made.  Notice  in  some 
form  actually  reached  the  mother,  with  whom  she  resided, 
as  she  appeared  and  defended.  The  notice  to  the  infant,  in 
point  of  fact,  was  practically  all  that  could  be  accomplished; 
for  the  same  attorney  who  appeared  for  tiie  mother,  and, 
doubtless,  at  her  suggestion  and  with  her  approval,  was  ap- 
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pointed  guardian  ad  litem  by  the  court,  answered  and  de- 
feuded  the  same  as  the  mother.  Besides,  her  interests  and 
those  of  the  mother  were  precisely  the  same,  and  not  adverse. 
The  same  defense  was  actually  made,  and  undoubtedly  by 
the  same  guardian  ad  litem  that  it  would  have  been  made  by 
had  the  publication  been  made  in  strict  accordance  with  the 
provisions  of  the  statute.  Yet  the  Supreme  Court  of  the 
United  States  held  that  the  appointment  of  guardian  adlUem^ 
without  the  record  showing  affirmatively  that  the  service 
had  been  made  in  strict  accordance  with  the  provisions  of 
the  statute,  was  utterly  void,  and, .  consequently,  that  all 
subsequent  proceedings  were  void.  In  the  present  case  the 
proceedings  were  instituted  by  a  stranger,  upon  advixse  of 
counsel  of  an  adverse  party,  ostensibly,  it  is  true,  and  it  may 
perhaps  have  really  been,  in  the  interest  of  the  infants,  but 
fox  the  express  purpose  of  divesting  their  title  to  lands. 
They  were  entitled  to  notice  so  that  an  opportunity  might 
be  furnished  to  ascertain  whether  for  their  interest  or  not, 
and  to  oppose  it  if  deemed  expedient  so  to  do.  And  the 
statute  in  this  case,  as  in  the  other,  imposes  notice  in  some 
manner  as  a  condition  precedent  to  the  appointment — ^as  an 
essential  prerequisite  to  the  attaching  of  jurisdiction  to  act 
in  the  case.  In  my  judgment  it  is  impossible  to  distinguish 
this  case  from  Oalpin  v.  Page.  If  there  is  anything  to  the 
contrary  in  the  prior  decisions  of  the  same  court  it  must  be 
regarded  as  overruled.  This  decision  is  of  course  conclu- 
sive upon  this  court.  I  feel  bound,,  therefore,  to  hold  the 
appointment  of  guardian  to  be  void  for  want  of  the  notice  pre- 
scribed by  the  statute,  and  that  the  court  never  acquired 
jurisdiction  to  affect  the  rights  of  "complainants  in  the  pro- 
ceedings had.  The  appointment  of  Mighels  guardian  being 
void  on  the  grounds  indicated,  and  this  appointment  being 
the  basis  of  the  subsequent  proceedings,  authorities  to 
show  that  all  subsequent  action  must  necessarily  be  void, 
do  not  seem  to  be  required.  Yet  authorities  on  the  exact 
point  are  not  wanting.  {Frederick  v.  PaqidUe,  19  Wis., 
641;  see  also,  Galpin  v.  Page,  before  cited.) 

3.  It  is  next  claimed  by  defendants  that  if  the  guardian's 
sale  is  void  in  consequence  of  the  defects  in  the  proceed- 
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ing,  it  is  rendered  valid  by  the  provisions  of  the  **  Act  in 
relation  to  probate  sales"  of  1866.  (SUt.  1865-6,  824.) 
Section  1  of  said  act  is  as  follows:  '*In  all  cases  where 
real  estate  has  been  sold  in  this  State  under  the  order  of 
the  Probate  Courts  of  the  several  counties  to  purchasers  in 
good  faith,  for  a  valuable  consideration,  and  defects  of 
form,  or  omissions,  or  errors  exist  in  any  of  the  proceed- 
ings, such  sales  are  hereby  ratified,  confirmed,  and  made 
valid  and  sufficient  in  law  to  transfer  the  title  to  the  prop- 
erty sold;  provided,  however,  that  this  act  shall  not  a£Eect  in 
any  manner  rights  acquired  prior  to  its  passage,  by  vendees, 
grantees,  or  mortgagees,  who  claim  interests  in  or  liens 
upon  such  property  under  heirs  or  devisees  adversely  to 
such  probate  sales,  nor  to  saQction  in  any  manner  cases  of 
actual  fraud." 

There  is  something  more  in  the  probate  proceedings 
under  consideration  than  a  defect  of  form  or  mere  errors. 
There  is  a  failure  to  acquire  jurisdiction  of  the  parties 
whose  interests  are  to  be  affected — a  failure  of  authority  to 
act  at  all.  This  is,  it  is  true,  the  result  of  an  ''omission'* 
to  give  notice;  but  it  is  hardly  to  be  supposed  that  the 
Legislature  contemplated  such  an  omission.  The  term 
doubtless  refers  to  omissions  in  the  acts  to  be  performed  in 
the  exercise  of  a  jurisdiction,  which  has  once  attached,  and 
not  omissions  of  acts  essential  to  give  jurisdiction  to  act  at 
all.  If  the  act  was  intended  to  include  the  latter,  then  it 
must  be  void  as  to  such  matters.  Before  the  passage  of 
the  act,  the  proceedings,  as  we  have  seen,  were  utterly  void 
for  want  of  jurisdiction.  The  rights  of  the  complainants 
were  as  much  unaffected  by  the  proceedings  as  if  they  had 
never  been  taken.  If  then,  they  became  valid  by  the 
passage  of  this  act,  the  title  has  passed  from  the  com- 
plainants to  the  defendants  by  virtue  of  the  provisions  of 
the  act.  That  is  to  say,  the  Legislature  has  arbitrarily 
transferred  the  property  of  the  complainants  to  the  de- 
fendants. I  suppose  it  will  not  be  seriously  contended 
that  the  Legislature,  by  passing  a  law  declaring  that  the 
property  of  A.,  by  virtue  thereof,  shall  be  transferred  to 
and  vested  in  B.,.  can  transfer  the  property  of  one  private 
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party  to  another.  That  such  an  act  would  be  unconstitu* 
tional,  it  seems  to  me,  requires  no  argument  to  establish; 
jet  such  substantially  Would  be  the  result  if  the  act  in 
question  has  the  effect  claimed. 

There  are  other  formidable  objections  to  the  validity  of 
the  proceedings  upon  which  defendants  rely,  but  it  will  be 
unnecessary  to  consider  them,  as  those  already  decided  dis- 
pose of  the  case. 

There  must  be  a  decree  for  the  complainants  as  to  an  un- 
divided two-fifteenths  of  the  premises  in' question,  in  pur- 
suance of  the  prayer  of  the  bill,  with  costs,  and  it  is  so 
ordered. 


Theodore  Leroy  v.  Tobias  B.  Jamison  et  al.     » 

CiBOurr  CouBT,  Distbiot  of*Caufobnu. 
JmoB  23,  1875. 

1.  AuTHORmr  OF  Commissioner  of  the  General  Land  Office.— 

Previous  to  the  act  of  June  14,  1860,  vesting  jurisdiction  in  the  Dis- 
trict Court  of  the  United  States  for  California,  over  surveys  of  con- 
firmed Mexican  land  claims,  the  commissioner  of  the  general  land 
office  exerdsed  a  general  supervision  and  control  of  all  executive  duties 
relating  to  private  claims  to  land,  and  the  issuing  of  patents  therefor. 
Such  authority  was  vested  in  him  by  the  act  of  July  4,  1836,  reorgan- 
izing the  general  land  office.  It  embraced  the  examination  of  all  sur- 
veys of  such  private  claims  and  their  correction  until  made  conformable 
with  the  right  conferred  upon  the  claimant  by  legislative  act  or  judicial 
decree.  This  authority  continues  under  the  act  of  1864.  By  the  act  of 
1860,  and  so  long  as  that  act  was  in  force,  his  power  in  this  respect  was 
withdrawn.  That  act  established  a  system  by  which  all  surveys,  when 
mad^  pursuant  to  its  requirements,  and  advertised  in  a  certain  way, 
became  so  far  final  as  to  lea'^^e  to  the  commissioner  the  simple  minister- 
ial duty  of  issuing  patents  thereon.  The  course  of  procedure  in  such 
cases  stated. 

2.  Final  Survey  of  Mexican  Land  Grant  —  Publicatio'n  of  No- 

tice.— To  render  a  survey  final  under  the  act  of  1860,  when  not  sub- 
mitted to  the  District  Court,  it  was  necessary  that  the  publication  re-' 
•  quired  should  be  made,  and  though  in  issuing  a  patent  upon  a  survey 
when 'final,  the  commissioner  had  a  mere  ministerial  duty  to  perform, 
there  was  this  preliminary  duty  cast  upon  him  to  see  that  the  necessary 
publication  had  been  made.  The  certificate  of  the  Surveyor-General 
was  only  prima/acw  evidence  of  the  fact. 
24 
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3.  '* Place  of  Publication  Bbfineb."— By  the  language:  "plaee  of 

publication**  in  the  statute  of  I860,  requiring  the  Surveyor-General 
to  give  notices  of  surveys  made  by  him  by  publication  once  a  week  for 
four  weeks  in  two  newspapers,  one  of  which  was  to  be  in  a  paper 
where  the  '*  place  of  publication  *'  was  nearest  to  the  land,  reference  is 
had  to  the  place  where  the  paper  is  first  issued;  that  is,  given  to  the 
public  for  circulation,  and  not  to  the  place  where  the  paper  is  subse* 
quently  distributed. 

4.  Notice— What  it  must  State.— A  notice  published  by  the  Surveyor- 

General  that  he  had  examined  and  approVed,  under  the  act  of  1860,  of 
a  particular  rancho  confirmed  to  designated  parties,  is  not  a  compliance 
with  the  law  requiring  publication  of  notice  that  he  had  caused  a  sur- 
vey and  plat  to  be  made  of  — —  land  confirmed;  or  had  approved 
of  one  made  by  others  under  his  direction. 
6.  Clerk's  Cebtificatb— Of  what  Evidence.— The  clerk  of  the  United 
States  District  Court  can  certify  to  copies  of  papers  and  orders  in  his 
office;  also,  perhaps,  to  the  absence  of  papers  and  orders  in  particular 
cases.     His  certificate  is  not  evidence  of  any  other  facts  stated  therein. 

6.  Commissioner's  Decision— Effect  of.  —  The  determination  of  the 

commissioner,  upon  receiving  a  survey  transmitted  to  him  as  published, 
under  the  act  of  1800,  as  to  the  regularity  and  sufficiency  of  the  alleged 
publication  is  conclusive,  unless  reviewed  and  corrected  on  appeal  by 
the  Secretary  of  the  Interior.  The  right  of  the  commissioner,  upon 
proper  application,  to  reconsider  any  matter  previously  detennined  by 
him,  must  be  exercised  before  proceedings  upon  the  original  ruling 
have  been  taken  and  concluded. 

7.  Acceptance  of  Patent.  —  No  one  can  be  compelled  by  the  govern- 

ment to  become  a  purchaser,  or  even  to  take  a  gift.  In  order  that  the 
patent  of  the  government  may  take  effect  as  a  conveyance,  so  as  to 
bind  the  party  to  whom  it  is  executed,  and  transfer  the  title  to  him,  it 
is  essential  that  it  should  be  accepted.  The  acceptance  by  the  grantee 
of  the  conveyance,  where  no  personal  obligation  is  imposed,  will  always 
be  presumed  in  the  absence  of  express  dissent,  whenever  the  convey- 
ance is  placed  in  a  condition  for  acceptance. 

8.  Patent,  when   in  Condition  for  Acceptance.— The  deed  of  the 

government,  that  is  its  patent,  is  in  a  condition  for  acceptance  when 
the  last  formalities  required  by  law  of  the  officers  of  the  government 
are  complied  with.  Those  formalities  consist  in  passing  the  instru- 
ment under  the  seal  of  the  United  States,  and  in  recording  it  in  the 
records  of  the  land  office.     The  record  stands  in  the  place  of  the  offer 

/  0^  delivery  in  the  case  of  a  private  deed;  the  instrument  is  thenceforth 

^  held  for  the  grantee. 

9.  Officers*  Powers  Cease  with  Record  of  the  Patent.— With  the 

record  of  the  patent  the  power  of  the  officers  of  the  government  over 
the  instrument  is  gone.  Whether  it  thereafter  remain  in  the  land  office, 
or  be  transmitted  to  a  local  officer  for  manual  delivery  to  the  patentee, 
its  validity  and  operation  are  unaffected.  Its  acceptance  by  the  grantee 
will  then  be  conclusively  presumed,  unless  immediately  upon  knowl- 
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edge  of  its  iasae,  his  tefasal  to  accept  it  is  explicitly  declared,  and  snch 
refusal  is  commnnicated  to  the  land  office. 

la  When  Prior  AppLicfATiON  for  Patent  Evidence  of  Acceptance. 
— A  previous  application  for  a  patent  is  evidence  of  its  acceptance  if 
the  patent  conforms  to  the  application.  Patents  issued  upon  confirma- 
tion of  Mexican  grants  in  Oalifomia  are  of  this  character.  To  obtain 
them  is  the  object  of  the  proceedings  instituted  under  the  act  of  1851, 
and  when  a  patent  is  issued  in  conformity  with  proceedings  regulariy 
taken  under  the  act,  it  takes  effect  without  reference  to  any  subsequent 
action  of  the  patentee.  But  if  the  patent  be  issued  without  a  final  suiv 
vey  conformable  to  the  decree,  its  acceptance  cannot  be  conclusively 
presumed,  from  the  fact  that  the  patentee  instituted  the  proceedings 
for  the  confirmation  of  his  claim.  He  can  in  such  case,  by  prompt  ex- 
pression of  dissent,  communicated  to  the  proper  department,  prevent 
the  patent  becoming  so  far  binding  upon  him  as  to  preclude  a  re-exam- 
ination of  the  survey  as  to  the  errors  alleged. 

11.  Acceptance  of  Patent  Waiver  of  OBJEcrioNa --Objections  by  the 
patentee  to  the  survey  of  a  confirmed  Mexican  land  claim  are  waived 
by  his  acceptance  of  the  patent 

Before  Mr.  Jastice  Field. 

ThiB  was  an  action  to  recover  the  possession  of  certain 
real  property  in  the  county  of  Santa  Barbara,  and  by  stipa- 
lation,  was  tried  by  the  coart  without  the  intervention  of  a 
jury.  Both  parties  claimed  the  demanded  premises  under 
patents  of  tlie  United  States,  issued  upon  the  confirmation 
of  grants  of  the  former  Mexican  government.  Both  patents 
covered  the  demanded  premises.  The  patent  under  which 
the  plaintiff  claimed  bears  date  in  March,  1870,  and  the  grant 
upon  which  it  is  founded  was  made  in  March,  1840.  The 
patent  under  which  the  defendants  claimed  bears  date  in 
October,  1873,  and  the  grant  upon  which  it  rests  was  issued 
in  December,  1844.  The  plaintiff,  having  the  earlier  patent 
and  the  elder  grant,  was  entitled  to  recover,  unless  the  val- 
idity of  the  patent,  or  the  correctness  of  the  survey  of  the 
premises  covered  by  it  was  successfully  assailed.  The  de- 
fendants contended  that  the  patent  was  invalid  and  that  the 
survey  was  incorrect. 

In  support  of  their  position  that  the  patent  was  invalid, 
they  produced  the  opinion  and  decision  of  Commissioner 
Drummond,  of  the  general  land  office,  made  in  June,  1872, 
directing  a  cancellation  of  the  patent,  and  the  decision  of 


•  • 
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the  Secretary  iof  the  Interiac,^  affinning  his  action.     The  fol- 
lowing is  Commissioner  Driiininond's  opinion : 

"Department  of  the  Interior,  General  Land  Office, 
"Washington,  D,  C,  June  12,  1872, 

"Sir:  I  have  carefully  examined  the  papers  in  the  case 
of  the  rancho  Guadalupe^  Diego  Olivera  and  Teodore  Arel- 
lanes  confirmees,  granted  by  Jnan  B.  Alvarado,  March  21, 
1840,  confirmed  by  the  board  of  land  commissioners  for 
California,  December  6,  «1853,  and  by  the  TJnited  States 
District  Court,  September  26,  1855,  and  appeal  dismissed 
February  5,  1867. 

"Under  instructions  dated  January  15,  1858,  from  J.  W. 
Mandeville,  United  States  Surveyor-General  for  California, 
United  States  Deputy  Surveyor  Brice  M.  Henry  made  a 
survey  of  this  rancho;  but,  a  protest  against  said  survey 
having  been  filed  July  6,  1859,  by  Diego  Olivera,  it  was  set 
aside  aijd  a  re-survey  ordered,  which  re-survey,  containing 
32,408.03  acres,  was  made  in  September,  11360,  by  United 
States  Deputy  Surveyor  J.  E.  Terrell,  and  the  survey  and 
plat  approved  by  Surveyor-General  Mandeville  on  the 
twenty-ninth  of  January,  1861.  This  survey  was,  on  the 
thirty-first  of  May,  1861,  certified  by  said  surveyor-general 
to  have  been  published,  for  four  successive  weeks  in  the 
Santa  Barbara  OazeKe,  the  first  publication  being  on  the 
fourteenth  of  February,  1861,  and  the  last  on  the  seventh 
of  March,  1861;  and  also  in  the  Los  Angeles  Star,  the  first 
publication  being  on  the  twenty-third  of  February,  1861, 
and  the  last  on  the  sixteenth  of  March  of  the  same  year,  the 
form  of  said  publication  being  as  follows,  as  shown  by  a 
copy  certified,  in  1870,  by  United  States  Surveyor-General 
Sherman  Day : 

"UiraiKDSiATxs  8inrTnoB^KxmtAi.'a  Ofviob, 

*'In  compliance  with  the  first  section  of  an  act  of  Congress  approved 
Jnne  14,  I860,  regulating  surveys  of  private  land  claims,  surveyed  in  pup- 
suance  of  the  thirteenth  section  of  an  act  entitled  ''An  act  to  ascertain  and 
settle  private  land  claims  in  the  State  of  California,"  approved  March  3, 
1851,  have  heen' examined  and  approved  by  me. 

"  Name  of  rancho,  Guadalupe. 
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"Confinnee,  Diego  Olivera  e<  a2. 
•  ••♦••  ••««* 

"  The  plats  will  be  retained  in  this  office  subject  to  inspection  for  four 
weeks  from  the  date  of  this  publication. 

"JAMES  W:  MANDEVILLE, 

**  United  States  Surveyor-General. 

''On  the  twenty-tliird  of  May,  1863,  Jobn  W.  Wheeler, 
clerk  of  the  United  States  District  Court  for  the  southern 
district  of  California,  certified  '  that  due  notice  by  publica- 
tion, in  manner  and  form  as  required  by  law,  has  been 
made  by  the  surveyor-general  of  the  United  States  for  the 
State  of  California,  in  tlie  matter  of  the  approved  survey  of 
the  lands  called  'Guadalupe,'  confirmed  to  the  claimant  in 
the  above-entitled  cause  of  Diego  Olivera  et  al.  v.  2%c  Untied 
States;^  and  'that  tlie  full  period  of  six  months  from  and 
after  the  completion  of  said  publication  has  elapsed,  and  no 
objections  having  been  made  thereto  or  filed  in  my  office,  the 
said  approved  survey  has  become  final,  and  the  claimant 
therefore  entitled  to  a  patent  for  the  land  therein  contained.* 
In  the  same  year  E.  F.  Beale,  then  United  States  surveyor- 
general  for  California,  transmitted  to  this  office  a  copy,  duly 
certified.  May  25,  1863,  of  the  plat,  field-notes,  and  other 
documents  in  the  case,  as  a  basis  for  the  issue  of  a  patent, 
and  in  those  papers  the  surveyor-general,  after  stating  that 
the  rancho  under  consideration  had  been  surveyed  in  con- 
formity with  the  grant  and  decree  of  confirmation;  continues 
as  follows: 

"I  do  hereby  certify  the  annexed  map  to  be  a  true  and  accurate  plat  of 
the  said  tract  of  land  as  appears  by  the  field  notes  of  the  survey  thereof 
made  by  J.  E.  Terrell,  deputy  surveyor,  in  the  month  of  September,  1860, 
under  the  direction  of  this  office,  which,  liaving  been  examined  and  ap- 
proved, are  now  on  file  therein.  And  I  do  further  certify  that  in  accord- 
ance with  the  provisions  of  the  act  of  Congress  approved  on  the  fourteenth 
day  of  June,  1860,  entitled  'An  act  to  define  and  regulate  the  jurisdiction 
of  the  District  Courts  of  the  United  States  in  California  in  regard  to  the 
survey  and  location  of  confirmed  private  land  claims,'  I  have  catised  to  be 
published  once  a  week,  for  four  weeks  successively,  in  two  newspapers,  to- 
wit,  the  Santa  Barbara  Oazette,  published  in  the  county  of  Santa  Barbara, 
being  the  newspaper  published  nearest  to  where  the  said  claim  is  located, 
the  first  publication  being  on  the  fourteenth  day  of  February,  1861,  and  the 
last  on  the  seventeenth  day  of  March,  1861;  also,  in  the  Xos  Angeles  Star, 
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a  newspaper  published  in  the  city  and  county  of  Loe  Angeles,  the  first  pub- 
lication being  on  the  twenty -third  day  of  February,  1861,  and  the  last  on 
the  sixteenth  day  of  March,  1861,  a  notice  that  the  said  claim  had  been 
surveyed,  and  a  plat  made  thereof  and  approved  by  me.  And  I  do  further 
certify  thytt  the  said  approved  plat  and  survey  was  retained  in  this  office 
during  all  of  said  four  weeks,  and  until  the  expiration  thereof,  subject  to 
inspection.  And  I  do  further  certify  that  no  order  for  the  return  thereof 
to  the  United  States  District  Court  has  been  served  upon  me.  And  I  do  fur- 
ther certify  that,  under  and  by  virtue  of  the  said  confirmation,  survey,  decree 
and  publication,  the  said  Diego  Olivera  ei  oL  are  entitled  to  a  patent  from 
the  United  States  upon  the  presentation  thereof  to  the  general  land  office 
for  the  said  tract  of  land  bounded  and  described  aa  follows,  to-wit:  (Here 
follows  the  field-notes  of  the  Terrell  survey.) 

» 

''It  appears  from  the  foregoing  that  the  rancho  Goada- 
lupe  was  properly  and  finally  confirmed,  and  that  it  was 
surveyed  by  Henry,  objected  to,  and  re-surveyed  by  TerreU 
in  September,  1860.  Surveyors-General  Mandeville  and 
Beale  certify  that  the  plat  and  field-notes  thereof  were  ap- 
proved in  January,  1861,  and  duly  published,  according  to 
law,  in  the  months  of  February  and  March  of  the  same 
year  in  the  Santa  Barbara  Gazette  and  the  Los  Angeles  Star; 
and  the  clerk  of  the  United  States  District  Court  for  South- 
em  California  certifies,  in  his  official  capacity,  that  all  the 
requisites  of  the  law  had  been  complied  with,  and  that  the 
survey  of  the  rancho  Guadalupe  was  final  by  publication 
under  the  act  of  1^60. 

''So  far,  therefore,  as  the  official  records  of  the  surveyor- 
general's  office  and  courts  show,  the  survey  was  final.  It 
was  so  considered  by  this  office,  and  a  patent  in  accordance 
therewith,  dated  June  30,  1866,  was  prepared,  signed  and 
recorded,  and  sent  to  the  United  States  surveyor-general 
for  California  on  the  second  of  August,  1866;  but  said  pat- 
ent was  never  delivered,  the  then  owner  of  the  rancho,  John 
B.  Ward,  refusing  to  accept  the  same,  alleging  that  the 
Terrell  survey  did  not  conform  to  the  decree  of  confirma- 
tion, and  also  that  it  was  not  final  under  the  act  of  June  14, 
1869,  (12  Stat.,  p.  33),  the  requirements  of  that  act  with  re- 
spect to  publication  never  having  been  complied  with.  In 
this  protest  Mr.  Ward  alleges  that  'on  the  twenty-ninth 
day  of  January,  1861,  the  said  surveyor-general  filed  in  his 
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said  office  an  approval  of  the  field-notes  and  plat  of  the  satd 
rancho,  and  that  subsequently  to  such  filing  no  publication 
of  the  notice  of  the  approyal  was  made  in  accordance  with 
the  provisions  of  the  act  of  Congress  of  June  14,  1860,  al- 
ready recited/  ^  That  it  is  true  that  a  notice  of  the  approval 
of  a  plat  of  survey  of  a  certain  tract  of  land,  known  by  the 
name  of  Guadalupe,  was  published  in  the  Los  Augeles  StaVf 
the  first  publication  thereof  being  on  the  twenty-ninth  of 
September,  1860,  and  the  last  on  the  twentieth  of  October, 
1860;  also,  in  the  Pacific  Setttindy  the  first  publication 
thereof  being  on  the  twenty-first  of  September,  1860,  and 
the  last  on  the  twelfth  of  October,  1860;  but  the  field-notes 
and  plat  of  the  rancho,  which  is  the  subject  of  the  present 
memorial,  not  having  been  approved  until  the  twenty-ninth 
of  January,  1861,  the  publication  above  refeiTed  to  could 
have  had  no  application  thereto,  so  that,  in  point  of  fact, 
no  publication  of  the  approval  by  the  surveyor-general  of 
the  field-notes  and  plat  of  the  survey  of  the  Guadalupe 
rancho,  granted  to  Diego  Olivera  and  Teodore  Arellanes, 
has  ever  been  made  according  to  law.* 

'  *  In  support  of  these  allegations,  there  were  filed  three 
affidavits: 

''First.  An  affidavit  signed  by  John  Nugent,  one  of  Mr. 
Ward's  counsel,  in  which  it  is  stated  that  up  to  July,  1866, 
no  other  plat  of  the  Guadalupe  was  ever  exhibited  or  on 
file  as  the  official  plat  approved  by  J.  W.  Mandeville,  ex- 
cept one  with  the  following  inscription : 

"Note. — A  notice  of  the  approval  of  this  plat  of  survey  has  been  pub- 
lished in  accordance  with  the  act  of  Congress  of  June  15,  1860,  in  the  Los 
Angeles  Star,  the  first  publication  thereof  being  on  the  twenty-ninth  of 
September,  1860,  and  the  last  on  the  twentieth  of  October,  1860;  also,  in 
the  paper  nearest  the  land,  being  the  Pacific  Sentinel,  the  first  publication 
thereof  being  on  the  twenty-first  of  September,  1860,  and  the  last  on  the 
twelfth  of  October,  1860.  This  pktt  has  remained  in  this  ofiice  subject  to 
inspection  from  the  date  of  the  approval  thereol 

''Second.  An  affidavit  signed  by  Vicente  A.  Terras,  who 
was  employed  on  the  Santa  Barbara  Gazette,  in  January  and 
Febmary,  1861,  and  who  swears  that  in  those  months  said 
paper  was  published  in  San  Francisco. 
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•  ''Third.  An  affidavit,  signed  by  S.  B.  Brinkerhoff,  in 
which  it  is  stated  that  said  affiant  'was  a  subscriber  to  a 
paper  known  as  the  Santa  Barbara  Gcuxette^  and  that  of  his 
-own  knowledge  the  pkice  of  publication  of  said  paper  was 
in  the  city  of  San  Francisco,  and  not  in  the  county  of  Santa 
Barbara.' 

**Upon  these  affidavits,  this  office  decided,  in  letter  dated 
^  October  22,  1866,  addressed  to  the  United  States  surveyor- 
general  for  California,  that  the  publication  was  not  in  cod* 
formity  with  the  law  of  1860,  and  was,  therefore,  void.  A 
new  survey  w%is  ordered,  made,  and  subsequently  published 
.under  the  act  of  1864,  approved  by  the  commissioner  of  th^ 
general  land  office,  and  patent  issued  in  accordance  there- 
with, which  patent  was  sent  to  the  surveyor-general's  office, 
but  recalled  before  delivery. 

'' Although  two  witnesses.  Terras  and  Brinkerhoff,  swear 
positively  that  the  Santa.  Barbara  Gazette  was,  in  February 
and  March,  1861,  published  in  San  Francisco,  Dona  Lon- 
^ina  Yriarte  de  Terras,  widow  of  Y.  I.  Terras,  one  of  the 
publishers  in  1861  of  the  Santa  Barbara  Oaxette,  swears  thait 
from  January  1  to  October  17, 1861,  said  paper  was  printed 
.'at  San  Francisco,  and  as  soon'  as  printed  sent  to  Santa  Bar- 
bara for  distribution;  and  M.  'S^.  Eimberly  testified  that 
during  the  years  1860  and  1861,  there  was  no  paper  pub- 
lished in  Santa  Barbara  county,  except  the  Santa  Barbara 
Gazette,  There  is  also  filed  with  these  affidavits  a  copy  of 
said  paper,  headed  as  follows:  ''Santa  Barbara  GoxeUe. 
Organo  de  la  Poblacion  Espanola  en  California.  Santa 
Barbara,  Jueves,  17  de  Octubre  de  1861."  It  would  seem, 
therefore,  that  said  paper  was  printed  at  San  Francisco,  but 
distributed  at  Santa  Barbara,  and  that  Terras  and  Brinker- 
hoff must  be  understood  as'  testifying  in  effect  that  in  t4ieir 
opinion  the  place  of  printing  and  publication  must  be  iden- 
tical. With  their  conclusions,  which  seem  to  have  mate^ 
rially  afiected  the  opinion  of  this  office  when  the  publication 
of  the  Terrell  survey  was  rejected,  I  cannot  agree.  The 
paper  on  its  face  purports  to  be  published  at  Santa  Barbara^ 
and  it  was  first  circulated  in  that  county,  and  in  my  opinion 
a  decision  from  these  facts  that  said  paper  was  published 
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ieit  San  Francisco  cannot  be  reached  by  an  interpretation  of 
the  word  ^'published"  in  accordance  with  its  usual  and 
ordinary  meaning,  nor  in  accordance  with  the  proper  inter- 
pretation  of  the  word,  as  used  in  the  act  of  June  14,  1860. 
The  design  of  the  publication  prescribed  by  the  act  of  1860, 
was  to  convey  to  parties  in  interest  notice  that  their  claims 
had  been  surveyed,  and  to  afford  them  an  opportunity  to  file 
objections  and  contest  said  surveys;  and  that  object  wias  a^ 
well,  if  not  better,  accomplished  by  a  publication  in  the  man- 
ner stated  than  it  could  have  been  in  any  other  manner  under 
the  peculiar  circumstances  surrounding  the  case.  That  would 
be  sufficient  to  satisfy  the  requii'ements  of  the  spirit  of  the 
law,  but  in  my  opinion  the  proceedings  in  the  matter  were 
also  in  strict  conformity  with  the  letter  of  the  act  of  1860. 
In  Worcester's  Dictionary,  'publication*  is  defined  as 
*the  act  of  publishing  or  making  public,*  etc.;  in  Web- 
ster's Dictionary  the  same  word  is  defined  as  Hhe  act  of 
publishing  or  making  known;  notification  to  the  people  at 
large,  either  by  words,  writing,  or  printing;'  in  Bouvier'd 
Law  Dictionary  *  publication'  is  defined  as  'the  act  by 
which  a  thing  is  made  public,'  and  ^publisher'  as  'one 
who  by  himself  or  his  agent  makes  a  thing  publicly  known; 
one  engaged  in  the  circulation  of  books,  pamphlets,  and 
other  papers;'  and  the  same  authority  defines,  'printing' 
88  'the  art  of  impressing  letters;  the  art  of  making  books 
or  papers  by  impressing  legible  characters.'  Many  other 
authorities 'might  be  added,  but  these  are  considered  suffi- 
cient to  show  the  marked  difference  between  the  generally 
recognized  meaning  of  tlie  words  'published'  and  'printed,' 
and  sufficient  also  to  show  that  the  publication  in  the  case 
under  consideration  was  properly  made  under  the  law;  for, 
while  it  is  admited  that  the  Santa  Barbara  Oazette  was 
printed  at  San  Francisco,  it  isvclearly  shown  that  said  paper 
was  first  'made  public  to  the  people  at  large'  {i.  e.,  pub- 
lished) in  the  county  of  Santa  Barbara. 

"The  remaining  objections,  as  heretofore  stated,  to  the 
publication  of  the  Terrell  survey  are  that  said  publication 
was  not  made  in  February  and  March,  1861,  in  the  Los 
Angeles  iS'^  and  Santa  Barbara  Gazette,  as  certified  by  th6 
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survejor- general,  bni;  that  the  publication  was  made  in 
September  and  October,  1860,  in  the  Los  Angeles  Star  and 
Pacific  Sentinel,  which  publication  was  prior  to  the  date 
when  the  plat  and  field-notes  of  said  survey  were  approved, 
on  the  twenty-ninth  day  of  January,  1861.  In  support  of 
these  allegations  there  is  no  evidence,  except  the  affidavit  of 
Mr.  Ward,' then  owner  of  the  rancho,  and  of  John  Nugent, 
one  of  Mr.  Ward's  counsel -in  the  case.  The  first  named 
does  not  positively  admit  that  the  survey  of  the  Quadalupe, 
Diego  Olivera  et  al.,  confirmees,  was  ever  published,  though 
he  says  a  certain  rancho,  called  Guadalupe,  was  published; 
but  Mr.  Nugent,  in  efiect,  swears  that  as  late  as  July,  1866, 
no  plat  and  field-notes  of  the  rancho  under  consideration 
were  ever  exhibited  as  the  official  plat  and  field-notes  ap- 
proved by  Surveyor*General  Mandeville,  but  one  which  had 
on  its  face  a  note  showing  said  publication  to  have  been 
made  in  September  and  October,  1860,  in  the  Los  Angeles 
Star  and  the  Faci/ic  Sentinel,  and  also  showing  the  approval 
of  said  plat  and  field-notes  to  have  been  made  in  Januaiy, 
1861.  By  this  showing  it  would  seem  that,  even  admitting 
•  the  facts  set  forth  by  the  ranch  owner  and  his  attorney,  the 
Guadalupe  survey  was  final  by  publication  so  far  as  these 
objections  are  concerned,  as  the  honorable  Secretary  of  the 
Interior,  in  the  case  of  the  rancho  Tajauta,  decided  on  th^ 
twenty-first  of  February,  1872,  that  a  publication  by  the 
surveyor-general  that  a  certain  survey  had  been  approved 
was  in  itself  a  sufficient  approval  prior  to  publication  to 
satisfy  the  requirements  of  the  act  of  fourteenth  of  June, 
1860,  notwithstanding  the  plat  bore  upon  its  face  an  ap- 
proval subsequent  to  said  publication.  But  I  am  not  satis- 
fied of  the  correctness  of  the  facts  stated  in  said  affidavits, 
for  the  record  evidence  of  the  surveyor-general's  office  and 
the  district  court  contradicts  said  affidavits  in  every  impor- 
tant particular;  and  let  it  be  once  established  that  the  tes- 
timony, without  cross-examination,  of  two  interested  wit- 
nesses shall  be  sufficient  to  overturn  the  certificateci  of  three 
sworn  officials  of  the  government^  two  surveyors-general, 
and  the  clerk  of  a  United  States  District  Court  having  juris- 
diction in  the  matter,  and  the  surveys  of  the  numerous 
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ranchoa  considered  final  by  publication  are  no  longer  fixed 
upon  that  firm  basis  contemplated  by  the  law.  Nothing 
bnt  the  most  clear  and  positive  evidence  ought  to  be  ad* 
mitted  to  set  aside  such  a  record,  particularly  when,  as  in 
this  case,  it  was  acquiesced  in  by  the  parties  in  interest,  at 
the  date  when  it  was  made,  and  for  years  thereafter. 

''That .the  Guadalupe  rancho*,  Diego  Olivera  d  aL^  con* 
firmees,  was  published  in  the  Los  Angeles  Star  and  the  Po- 
dfic  Seniinel  in  September  and  October,  1860,  is,  in  my 
opinion,  not  proven;  neither  is  the  insinuation  in  Mr. 
Ward's  protest,  that  said  rancho  might  have  been  mistaken 
for  some  other  rancho  Guadalupe,  entitled  to  any  weight, 
for  there  is  but  one  rancho  of  that  name  confirmed  to  Diego 
Olivera  ^t  al.  in  the  State  of  California. 

"A  careful  examination  q;f  the  papers  in  the  case  upon 
which  this  office  rejected  the  Terrell  survey,  and  also  the 
papers  filed  subsequent  to  such  rejection,  leads  me  to  the 
conclusion  that  such  action  was  erroneous,  and  that  said 
survey  was  properly,  approved  on  the  twenty-ninth  of  Jan- 
uary, 1861,  and  published  in  the  months  of  February  and 
March  of  the  same  year  in  the  Los  Angeles  Star  and  the 
Santa  Barbara  Oaxetiey  and  no  objections  thereto  having 
been  made  within  the  time  allowed  by  law,  it  became  final 
by  publication  under  the  provisions  of  the  act  of  Confess, 
approved  June  14, 1860  (12  Stats,  p.  33).  The  patent  exe- 
cuted in  June,  1866,  was  therefore  correctly  executed,  and 
is  a  good  and  valid  patent  for  the  rancho  aforesaid,  and  is 
herewith  transmitted  for  delivery  to  the  party  or  parties 
pjroperly  entitled  thereto.  Said  patent  having  been  legally 
executed,  the  subsequent  patent  was  without  authority  of 
law,  and  therefore  void  ab  initio,  and,  being  now  in  the  pos- 
l»essioi[i  of  this  office,  will  be  canceled. 

*' You  will  give  notice  of  this  decision  to  all  parties  in 
interest,  allowing  sixty  days  from  date  ot  notice  for  appeal 
to  the  honorable  Secretary  of  the  Interior,  at  the  expiration 
of  which  time,  if  appeal  be  taken,  you  will  forward  all  the 
papers  in  the  case,  as  in  other  cases  of  appeal;  and  if  no 
appeal  be  taken,  you  will  so  notify  this  office. 

''Very  repectfnlly,  Willis  Dbummond, 

**  Commiasioner." 


J 
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The  J  also  prodnced  an  indorsement  of  that  commissioner 
upon  the  patent,  declaring  its  cancellation.  It  is  as  fol- 
lows: 

'^Canceled,  see  decision  dated  June  12,  1872,  of  general 
land  office,  affirmed  by  the  honorable  Secretary  of  the  In- 
terior, March  26,  1873.  Willis  Drummond,  commissioner; 
General  land  office,  April  10,  1873."  (For  other  facts,  see 
Le  Boy  v.  Clayton,  2  Sawyer,  495.) 

Subsequently,  on  the  twenty-third  of  the  same  month, 
this  cancellation  was  revoked  by  order  of  the  Secretary  of 
the  Interior,  and  the  revocation  is  also  indorsed  upon  the 
patent.  The  Secretary  states,  in  his  communication  to  the 
commissioner,  that  the  revocation  was  directed  to  enable 
the  claimant  to  appear  in  court,  and  correct  what  he  asserti^ 
to  have  been  an  error  committed  ag&inst  his  rights,  and  not 
for  the  purpose  of  revoking  or  altering  the  decision  made. 
In  connection  with  these  documents,  "which  were  admitted 
subject  to  the  objection  of  the  plaintiff,  the  defendants  pro^ 
duced  another  patent  to  the  same  parties,  issued  in  June,- 
1866,  which  is  referred  to  in  the  decision-of  Commissioner 
Drummond,  and  this  patent,  they  contend,  was  the  only 
valid  patent  which  could  be  issued  of  the  premises  con- 
firmed under  the  Mexican  grant  to  Olivera  and  Arellanes^ 
from.who^  the  plaintiff  deraigns  his  title.  That  grant  wad 
of  a  raucho  or  tract  of  land  known  by  the  name  of  Guada- 
lupe. It  was  presented  to  the  board  of  land  commission- 
ers in  1862,  was  confi^ned  by  the  board  in  1863,  and  by 
the  decree  of  the  District  Court  of  the  United  States  in 
1857.  This  decree  became  final  by  stipulation  of  the  attor« 
ney-general,  abandoning  an  appeal  taken  from  it  to  the  Su- 
preme Court  of  the  United  States. 

In  September,  1860,  the  claim  thus  confirmed  was  sur- 
veyed under  instructions  of  the  surveyor-general  for  Cali- 
fornia, by  his  deputy,  Terrell,  and  the  survey  and  plat  of  the 
premises  were  approved  by  him  on  the  twenty-ninth  of  Jan- 
uary, 1861,  On  the  thirty-first  of  May  following,  that  offi- 
cer filed  in  his  office  a  certificate  to  the  effect  that  the  ranoho 
confirmed  had  been  surveyed;  and  that  the  survey  and  plat 
were  approved  by  him  on  the  day  mentioned;  that  he  had, 
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daring  the  previous  February  and  March,  caused  to  be  pub- 
lished, once  a  week  for  four  weeks  succesBiyely,  in  two 
newspapers,  to  wit:  the  Santa  Barbara  Gazette,  published  in 
the  county  of  Santa  Barbara,  and  the  Los  Angeles  Star, 
published  in  the  city  and  county  of  Los  Angeles,  a  notice 
that  the  land  had  been  thus  surveyed,  and  that  the  survey 
And  plat  had  been  approved  by  him;  that  the  survey  and 
plat  were  retained  in  his  office  during  the  four  weeks,  sub* 
ject  to  inspection;  and  that  no  order  for  their  return  to  the 
United  States  Pistrict  Court  had  been  served  .upon  him. 
At  the.  time  the  survey  and  plat  thus  mentioned  were 
made,  and  this  certificate  was  filed,  J.  W.  Mandeville,  Esq.^ 
was  the  surveyor^general  of  California.  On  the  twenty^ 
fifth  of  May,  1863,  nearly  two  years  after  this  paper  was 
filed,  Edward  F.  Beale,  Esq.,  who  was  the  successor  in 
office,  as  surveyor-general,  of  Mandeville,  transmitted  to 
jthe  commissioner  of  the  general  land  office  at  Washington 
;a  copy  of  the  plat  of  the  tract  surveyed,  with  the  certificate 
contained  in  the  above  opinion  of  Commissioner  Drum- 
mond,  that  he  had  caused  the  publication  of  notice  that  the 
purvey  of  the  tract  had  been  made,  in  the  Santa  Barbara 
Gazette  and  Los  Angeles  Star,  as  stated  in  the  certificate  of 
his  predecessor.  The  new  surveyor-general  evidently  copied 
the  language  of  his  predecessor,  and  inadvertently  ascribed 
to  himself  an  act  which  could  only  have  been  done  by  that 
officer. 

Upon  the  transcript  of  the  proceedings  for  the  confirma- 
tion of  the  claim  and  this  certificate  of  Surveyor-General 
Beale,  a  patent  was  issued  from  the  general  land  office  to 
the  confirmees  of  the  grant,  on  the  thirtieth  of  June,  1866, 
signed  by  the  President,  under  the  seal  of  the  United 
States,  and  recorded  in  the  proper  records  of  the  land 
office.  This  patent  was,  iu  August,  1866,  transmitted  to 
the  surveyor-general  of  California,  io  be  delivered  to  the 
parties  entitled  to  its  possession.  Immediately  upon  receiv- 
ing notice  of  its  issue,  John  B.  Ward,  at  the  time  the  owner 
of  the  premises,  and  entitled  to  the  patent,  refused  to  ac^ 
cept  it,  alle^ng  that  the  survey  of  the  premises  did  not  con- 
form to  the  decree  of  confirmation,  and  was  not  final  under 
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the  act  of  1860,  as  the  requirements  of  that  act  with  respect 
to  publication  had  not  been  complied  with.  Soon  after- 
wards, he  presented  to  Commissioner  Wilson,  of  the  gen- 
eral land  office,  certain  documentary  evidence,  to  establish 
his  allegations,  accompanied  with  a  petition  that  the  patent 
might  be  recalled  and  a  new  survey  ordered. 

That  evidence  showed  that  the  Santa  Barbara  Oazette,  in 
which  publication  was  made,  was  printed  and  published  in 
the  city  of  San  Francisco,  and  not  in  the  county  of  Santa 
Barbara.  •  The  evidence  at  least  satisfied  the  commissioner 
that  the  publication  was  not  made  in  conformity  with  the 
law  of  1860,  and  also,  that  the  survey  was  erroneous.  The 
patent  of  1866  was  accordingly  recalled  by  him,  and  a  new 
survey  ordered,  under  the  act  of  1864.  Such  survey  was 
made  in  1867,  and  duly  advertised;  and  was  forwarded  by 
the  surveyor-general,  with  his  approval,  to  the  commis- 
sioner. Upon  this  survey  a  new  patent  was,  on  the  eigh- 
teenth of  March,  1870,  issuec}  to  the  same  parties  as  the 
original  patent,  signed  by  the  President  under  the  seal  of 
the  United  States,  and  recorded  in  the  proper  records  of 
the  land  office.  This  patent  was  then  forwarded  by  the 
commissioner  by  mail  to  the  surveyor-general  of  California, 
for  delivery  to  the  party  entitled  to  its  possession.  Some 
days  afterwards,  and  before  its  arrival  in  California,  the 
commissioner  telegraphed  to  the  surveyor -general  to  return 
the  patent,  and  it  was  accordingly  returned.  Two  years 
afterwards,  in  June,  1872,  Commissioner  Drummond,  the 
successor  of  Commissioner  Wilson,  reviewed  the  latter's 
action,  had  in  1866,  in  directing  the  new  survey,  and  his 
subsequent  action  in  issuing  a  new  patent,  and,  as  shown 
by  his  decision  above  given,  held  that  such  action  was 
without  authority  and  void;  that  the  Teixell  survey  of  1861 
was  conclusive,  and  accordingly  directed  a  cancellation  of 
the  second  patent,  and  in  its  place  a  delivery  to  the  pat- 
entees of  the  recalled  patent  of  1866. 

Evidence  was  also  given  as  to  the  boundary  line  dividing 
the  grants  upon  which  the  two  patents  were  issued,  which 
is  sufficiently  stated  in  the  opinion  of  the  court. 
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The  case  was  held  under  advisement  for  some  weeks, 
when  judgment  was  rendered  in  fayor  of  the  plaintiff. 

John  B.  Fdtmi  dk  Wm.  H.  Patterson^  for  the  plaintiff. 

Oray  dc  Haven,   D.  M.  DdmaSy   and  8.  F.  Lieb,  for  de- 
fendants. 

Mr.  Justioe  Field.  If  the  facts  stated  in  the  opinion  of 
Commissioner  ^Dmmmond  annexed  to  the  patent  of  1870 
cannot  be  considered  as  facts  in  evidence,  there  is  nothing 
before  the  Court  impairing  the  validity  of  that  patent.  The 
indorsements  on  the  copy  produced  show  a  revocation  by 
the  Secretary  of  the  cancellation  directed  by  the  commis- 
sioner; and  if  titles  can  be  affected  in  this  irregular  way, 
can  be  divested  and  reinvested  by  indorsements  of  the  officers 
of  the  land  office  upon  its  records,  the  revocation  is  of 
equal  validity  with  the  cancellation.  The  case,  as  thus 
presented,  would  be  that  of  two  patents  to  the  same  parties, 
the  second  covering  a  larger  tracit  than  the  first,  with  the 
admission  of  counsel  that  the  second  was  issued  upon  alle- 
gations by  the  owner  of  error  in  the  survey  of  the  premises 
covered  by  the  first,  and  of  its  insufficient  publication  under 
the  act  of  1860.  Without  other  knowledge  on  the  subject 
we  could  not  say  that  the  second  patent  was  invalid.  Cases 
may  often  occur  where  a  second  patent  would  be  necessary 
to  prevent  gross  wrong  to  the  patentee.  If,  for  instance, 
a  confirmation  and  a  survey  embraced  three  distinct  tracts, 
and  by  mistake  the  survey  returned  and  the  patent  issued 
coveied  only  two  of  them,  we  do  not  see  why,  upon  a  proper 
presentation  of  the  fact,  and  application  of  the  claimant,  the 
commissioner  might  not  issue  a  second  patent,  either  for 
the  omitted  tract  or  one  embracing  the  three  tracts  together. 
The  administration  of  the  land  department  would  be  very 
defective  if  a  mistake  of  this  kind  could  not  be  remedied 
upon  the  consent  of  the  parties  before  the  acceptance  of  the 
patent  had  rendered  the  proceeding  a  closed  transaction. 

If,  then,  any  consideration  is  be  to  given  to  the  argument 
of  counsel,  that  the  second  patent  in  the  case  was  properly 
cancelled  because  the  first  patent  was  conclusive  of  the 
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rights  of  the  parties,  the  facts  stated  in  that  opinion  mast 
be  treated  as  in  evidence;  they  were  apparently  so  regarded 
by  counsel  on  the  argument,  and  for  the  present  we  shall 
so  treat  them. 

We  are. therefore  required  for  the  disposition  of  the  case 
to  consider  the  validity  of  the  action  of  the  two  commission- 
ers of  the  general  land  office; — that  of  Wilson  in  cancelling 
the  patent  oi  1866  and  issuing  the  one  of  1870;  und  that  of 
Drummond  in  aunull^ing  the  action  of  Wilson  and  directing 
cancellation  of  the  patent  oi  1870. 

.  Previous  to  the  act  of  June  14,  1860,  the  commissioner 
of  the  general  land  office  exercised  a  general  supervision 
and  control  of  all  executive  duties  relating  to  private  claims 
to  land  and  the  issuing  of  patents  therefor.  Such  authority 
was  vested^^m  him  by  the  act  of  July  4,  1836,  reorganizing 
the  generqjLJbnd  office.  It  necessarily  embraced  the  ex- 
amination pf.all  surveys  of  such  private  claims  and  their 
correction  ui^til  made  conformable  with  the  right  conferred 
upon  the  claimant  by  legislative  act  or  judicial  decree. 
The  surveys  of  .private  land  claims  under  Mexican  grants  in 
California,  were  thus  subject  to  his  control.  He  was  in-. 
vested  with  this  necessary  power  to  prevent  the  consequences 
to  individuals,  as  well  as  to  the  public,  of  accident,  inad«> 
yertence,  irregularity  or  fraud.  {Castro  v.  He^idriclcB,  23 
How.,  443.)  His  duty  in  these  cases  was  to  compel  con- 
formity in  the  survey  made  with  the  decree  of  confirmation, 
where  that  contained  a  description  of  the  land  sufficiently. 
speci|^c  to  guide  the  surveyor,  but  if  it  contained  no  such 
desc^ption,  then  to  compel  a  survey  in  a  compact  form,  so 
ifar  as  such  compactness  was  consistent  with  the  natural 
features  of  the  country,  and  the  previous  selectiqn  of  the 
confirmee  as  shown  by  his  residence,  cultivation  and  sales. 
Il^his  authority  of  the  commissioner  continues  under  the  act 
of  1864.  .  But  by  the  act  of  1860,  and  so  long  as  that  act  was 
in  force,  his  power  in  this  respect  was  withdrawn. 

That  act  established  a  system  by  which  all  surveys,  when 
made  pursuant  to  its  requirements,  and  advertised  in  a  cer- 
tain way,  became  so  far  final  as  to  leave  to  the  commissioner 
the  simple  ministerial  duty  of  issuing  a  patent  thereon.    It 
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proyided  that  the  surveyor-general,  when  he  had  caused, 
in  compliance  with  the  thirteenth  section  of  the  act  of  1851,  a 
private  land  claim  to  be  surveyed,  and  a  plat  thereof  to  be 
made,  should'  give  notice  that  the  same  had  been  done,  and 
that  the  plat  and  survey  were  approved  by  him,  by  publica- 
tion once  a  week  for  four  weeks  in  two  newspapers,  one  of 
which  was  to  be  in  a  paper  ''where  the  place  of  publication 
was  nearest  to  the  land,"  and  the  other  in  a  paper  published 
in  San  Francisco,  if  the  land  was  situated  in  the  northern 
district  of  California,  and  in  Los  Angeles,  if  situated  in  the 
southern  district.  The  act  also  provided  that,  until  the  ex- 
piration of  the  publication,  the  survey  and  plat  should  be 
retained  in  the  surveyor-general's  office  subject  to  inspec- 
tion; that  upon  the  application  of  any  party  whom  the  Dis- 
trict Court  or  a  judge  thereof,  should  deem  to  have  such  an 
interest  in  the  survey  and  location  of  a  land  claim,  as  to 
make  it  just  and  proper  that  he  should  be  allowed  to  inter- 
vene for  its  protection,  or  on  motion  of  the  United  States 
the  District  Court  should  order  the  survey  and  plat  to  be 
returned  into  court  for  examination  and  adjudication ;  that 
when  thus  returned  notice  should  be  given  by  public  adver- 
tisement, or  in  some  other  form  prescribed  by  rule,  to  all 
parties  interested,  that  objection  had  been  made  to  the  sur- 
vey and  location  and  admonishing  them  to  intervene  for  the 
protection  of  their  interests;  that  such  parties  having  inter- 
vened might  take  testimony  and  contest  the  survey  and  loca- 
tion, and  that  on  hearing  the  allegations  and  proofs,  the 
court  should  render  its  judgment  approving  the  survey,  if 
found  to  be  accurate,  or  correcting  or  modifying  it,  or  annul- 
ling it  and  ordering  a  new  survey,  if  found  to  be  erroneous, 
and  generally  to  exercise  control  over  the  survey  until  it 
was  made  to  conform  to  the  decree  of  confirmation. 

And  the  act  then  declared  that  when  after  publication,  as 
thus  required,  no  application  was  made  for  an  order  to  re- 
tjom  the  survey  into  court,  or  the  application  was  refused, 
or  if  granted  the  court  had  approved  the  survey  and  loea- 
tion,  or  reformed  or  modified  it  and  determined  the  true 
location  of  the  claim,  it  should  be  the  duty  of  the  surveyor- 
general  to  transmit,  without  delay,  the  plat  or  survey  of  the 
2$ 
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claim  to  the  general  land  office;  and  that  the  patent  for  the 
land,  as  surveyed,  should  forthwith  be  issued  therefor;  and 
that  "  the  plat  and  survey  so  finally  determined  by  publica- 
tion, order  or  decree/*  as  the  same  might  be,  should  **  have 
the  same  effect  and  validity  in  law,  as  if  a  patent  for  said 
land  so  surveyed  had  been  issued  by  the  United  States."  It 
is  plain,  from  this  language,  that  it  was  the  intention  of 
Congress  to  withdraw  from  the  commissioner  the  super- 
vision and  control  of  surveys  subsequently  made  of  private 
land  claims  under  Mexican  grants  in  California. 

But  there  was  still  a  duty  resting  upon  that  officer.  To 
render  the  survey  final,  when  not  subjected  to  the  judgment 
of  the  District  Court  (which  acquired  jurisdiction  by  a  re* 
turn  to  it  of  the  survey),  it  was  necessary  under  the  act,  as 
already  seen,  that  the  publication  required  should  be  made. 
This  was  an  essential  prerequisite  to  its  finality;  nothing 
else  could  be  substituted  for  it.  And  though  in  issuing  a 
patent  upon  a  survey  when  final,  the  commissioner  had  a 
mere  ministerial  duty  to  perform,  there  was  this  preliminary 
duty  cast  upon,  him  to  see  that  the  necessary  publication 
.had  been  made.  The  certificate  of  the  survejor*general  was 
evidence  of  this  fact,  but  it  was  only  prima  facie  evidence; 
unquestioned,  it  might  be  taken  as  conclusive;  when  ques- 
tioned, the  commissioner  could  go  behind  it.  The  documents 
presented  to  him  disclosed  the  fact  that  no  publication  of  no- 
tice of  the  Terrell  survey  had  been  made  in  a  paper  published 
nearest  the  land.  They  allege  that  the  Santa  Barbara  (7a- 
zette  was,  in  January  and  February,  1861,  published  in  the 
city  of  San  Francisco,  and  not  in  the  county  of  Santa  Bar- 
bara, which  is  distant  several  hundred  miles  from  that  cit^. 
Of  these  documents  one  was  an  affidavit  made  by  a  person 
employed  upon  the  Gazette,  and  the  other  by  a  subscriber 
to  the  paper.  Both  of  them  were  made  upon  personal 
knowledge,  and  were  positive  in  their  character.  And  yet 
an  affidavit  of  the  widow  of  one  of  the  publishers  of  the 
paper,  made  four  yeaVs  afterwards,  that  the  Santa  Barbara 
GazetlCj  though  printed  in  San  Francisco  between  January 
and  October,  1861,  was  sent  as  soon  as  printed  to  Santa 
Barbara  for  distribution,  was  considered  by  Commisioner 
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Drummond  six  years  afterwards,  sufficient  to  overthrow 
these  allegations.  This  distribution  oonstitnted,  according 
to  his  judgment  in  reversing  the  action  of  his  predecessor, 
the  publication  of  the  paper  in  that  county  within  the 
meaning  of  the  act  of  Congress. 

Assuming  for  the  present  that  Commissioner  Drummond 
possessed  at  the  time  authority  to  annul  the  action  of  his 
predecessor,  if  deemed  erroneous,  we  do  not  agree  with  him 
in  his  conclusion  as  to  the  sufficiency  of  the  publication. 
It  was  not  alleged  in  the  affidavit  <lf  the  widow,  and  it 
could  not  be 'presumed  from  the  mere  heading  of  the 
paper,  admitted  to  be  printed  elsewhere,  that  the  entire 
issue  was  sent  to  Santa  Barbara,  though  intended  prin^ 
cipally  for  circulation  there.  Certainly,  a  presumption 
of  the  kind  was  very  slight  ground  upon  which  one  pub- 
lic officer  could  undertake  to  set.  aside  the  deliberate  act 
of  his  predecessor,  had  years  before,  upon  which  rights  of 
property  rested.  The  statute  says  that  the  notice  must  be 
published  in  a  paper  where  the  place  of  its  publication 
is  nearest  the  land,  not  where  <^e  place  of  its.  distribution 
is  nearest.  In  one  sense,  a  paper  is  published  in  every 
place  where  it  is  circulated,  or  its  contents  are  made  known. 
But  it  is  not  in  that  general  sense  that  the  language,  "  place 
of  publication,'*  in  the  statute  is  uted.  That  language  re- 
fers to  the  particular  place  where  the  paper  is  first  issued, 
that  is,  given  to  the  public  for  circulation.  Nearly  all  the 
great  dailies  published  in  the  city  of  New  York  are  dis- 
tributed in  different  parts  of  the  country.  Large  packages 
ot  these  papers  are  daily  made  up  and  immediately  trans- 
mitted to  California,  where  the  packages  are  opened  and 
the  papers  distributed.  A  large  number  of  them  in  this 
mode,  no  doubt,  find  their  way  to  the  county  of  Santa  Bar- 
btira;  yet  it  would  do  violence  to  our  apprehension  of  the 
term  to  say  that  these  papers  are  published  in  Santa  Bar- 
bara., in  the  sense  of  the  statute.  No  one  so  understands 
the  term  in  ordinary  parlance,  and  it  is  not  used  in  the 
statute  in  any  technical  sense. 

But  there  is  disclosed  in  the  opinion  of  Commissioner 
Drummond,  another  fact,  which  makes  it  clear  that  no  suffi- 
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cient  or  legal  publication  was  made,  and  that  is,  that  the 
notice  published  omits  this  material  statement  required  bj 
the  statute,  that  a  surrey  and  plat  of  the  claim  confirmed 
had  been  made  and  approTed  by  the  surveyor-general.  All 
that  is  stated  in  the  notice  is  that  the  surveyor-general  had 
examined  and  approved  of  the  rancho  Guadalupe,  confirmed 
to  Olivera  and  others,  and  that  the  plats  would  be  retained 
in  his  office,  subject  to  inspection,  for  four  weeks  from  the 
date  of  the  publication.  A  party  might  perhaps  reasonably 
infer  that  reference  VfA  thus  intended  to  some  survey  of  the 
land,  but  he  would  not  be  obliged  to  take  notice  from  the 
statement  that  the  surveyor-general  had  caused  a  survey 
and  plat  to  be  made,  or  had  approved  of  one  made  by  others 
under  his  directions. 

The  commissioner  appears  to  have  given  controlling 
weight,  in  overruling  the  action  of  his  predecessor,  to  the 
certificates  of  Surveyors-Q^neral  Mandeville  and  Beale,  and 
of  a  clerk  of  the  United  States  District  Court.  The  certifi- 
cates were  only  prima  facie  evidence,  and  before  the  patent 
was  issued,  and  afterwards,  if  the  patent  was  properly  re- 
called, the  commissioner  was  at  liberty  to  go  behind  them, 
and  inquire  whether  notices  had  been  in  fact  published,  as 
there  stated.  The  certificate  of  Surveyor-General  Beale,  as 
to  the  publication,  was^of  matters  not  within  his  personal 
knowledge.  And  the  same  may  be  said  of  the  certificate  of 
the  clerk,  so  far  as  the  acts  of  the  surveyor-general  and  his 
publications  were  concerned ;  as  to  them  it  was  without  any 
value  whatever.  The  clerk  can  certify  to  copies  of  papers 
and  orders  in  his  office;  also,  perhaps,  to  the  absence  c^ 
papers  and  orders  in  particular  cases,  but  that  is  the  extent 
of  his  authority.  His  certificate  would  have  been  just  as 
valuable  as  evidence  had  it  related  to  the  acts  of  the  cmn* 
missioner  himself,  and  yet  the  commissioner  twice  refers  to 
it  as  having  some  potentiality  in  the  matter. 

But  aside  from  all  considerations  of  this  kind,  the  case 
cannot  be  disposed  of  by  any  judgment  we  may  form  of  the 
evidence  which  controlled  Commissioner  Wilson.  We  have 
commented  upon  that  evidence  because, upon  its  supposed  in- 
sufficiency, Commissioner  Drummond  justified  his  attempted 
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annalment  of  the  action  of  his  predecessor  and  the  cancella* 
tion  of  the  second  patent.  If  the  patent  of  1866  could  be 
recalled  at  all,  the  sufficiency  of  that  evidence  is  not  a  sub- 
ject for  consideration  in  this  form  of  action,  any  more  than 
the  sufficiency  of  the  evidence  upon  which  any  other  step  in 
tlie  progress  of  the  proceeding  for  a  patent  was  taken.  As 
we  have  already  stated,  it  was  the  duty  of  the  commissioner, 
upon  receiving  a  survey  transmitted  to  him  as  published, 
under  the  act  of  1860,  to  examine  into  the  regularity  and 
sufficiency  of  the  alleged  publication.  That  was  a  matter 
submitted  by  the  law  to  his  determination;  and  that  deter*  ^ 
mination,  whether  correctly  or  erroneously  made,  was  con* 
elusive,  unless  reviewed  and  corrected  on  appeal  by  his 
superior,  the  Secretary  of  the  Interior.  The  commissioner 
has  undoubtedly  a  right  within  a  reasonable  period,  upon 
proper  application,  to  reconsider  any  matter  previously  de* 
termiued  by  him,  but  such  right  must  be  exercised  before 
proceedings  upon  the  original  ruling  have  been  taken  and 
concluded.  It  would  be  a  dangerous  doctrine,  creating 
great  insecurity  in  titles,  if  th^  correctness  of  his  action 
upon  a  matter  over  which  he  has  jurisdiction  could  years 
afterwards  be  annulled  by  his  successor,  because  of  sup- 
posed errors  of  judgment,  upon  the  sufficiency  of  evidence 
presented  to  him.  And  it  would  be  without  precedent  and 
against  principle  for  a  court  of  law,  in  an  action  of  eject- 
ment upon  a  patent,  to  inquire  collaterally  into  the  suffi- 
ciency of  such  evidence  to  justify  the  action  of  the  commis- 
sioner, and  to  submit  Uiat  question  to  the  determination  of 
a  jury.  The  patentee,  if  such  a  proceeding  were  permissi- 
ble, would  find  his  title  established  in  one  <;ase  and  rejected 
in  another,  according  to  the  vaiying  judgment  of  different 
juries. 

It  becomes  important,  therefore,  to  determine  when  a 
patent  of  the  United  States  for  land  takes  effect,  that  is, 
when  it  becomes  operative  as  a  conveyance  and  binding 
upon  both  parties;  and  under  what  cii*cumstances  it  may 
be  recalled*after  it  has  passed  under  the  seal  of  the  United 
States,  and  been  recorded.  Some  confusion  has  arisen  in 
the  consideration  of  this  subject  from  not  distinguishing 
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between  acts  wbicb  bind  the  Government,  and  acts  which 
bind  the  patentee.  It  has  been  assumed,  rather  than 
stated,  both  in  judicial  decisions  and  in  the  argument  of 
counsel,  that  when  the  Goyernment  is  bound,  the  patentee 
is  bound  also,  without  reference  to  his  assent  €m  the  sub- 
ject; but  nothing  is  farther  from  the  fact.  No  one  can  be 
compelled  by  the  Government,  any  more  than  by  an  indi- 
vidual, to  become  a  purchaser,  or  even  to  take  a  gift.  .  No 
one  can  have  property,  with  its  burdens  or  advantages, 
thrust  upon  him  without  his  assent.  In  order,  therefore, 
that  the  patent  of  the  Government,  like  the  deed  of  a 
private  person,  may  take  effect  as  a  conveyance,  so  as  to 
bind  the  party  to  whom  it  is  executed,  and  transfer  the 
title  to  him,  it  is  essential  that  it  should  be  accepted.  As 
the  possession  of  property  is  universally,  or  nearly  so,  con- 
sidered a  benefit,  the  acceptance  by  the  grantee  of  the  con- 
veyance transferring  the  title,  where  no  personal  obligation 
is  imposed,  whether  the  conveyance  be  a  patent  of  the 
Government  or  the  deed  of  an  individual,  will  always  be 
presumed  in  the  absence  of  express  dissent,  whenever  the 
conveyance  is  placed  in  a  condition  for  acceptance.  There 
is  in  this  respect  no  difference  between  the  patent  of  the 
Government  and  the  deed  of  a  private  individual. 

The  question  then,  in  all  cases  is,  when  is  the  convey- 
ance in  a  condition  for  acceptance  by  the  grantee?  What 
act  of  the  grantor  is  necesaary  to  place  the  instrument  in  a 
condition  for  acceptance?  When  in  that  condition  its 
operation  is  no  longer  subject  to  the  control  of  the  grantor; 
that  then  depends  upon  the  grantee.  The  answer  to  the 
question  is  not  difficult.  If  the  instrument  be  the  deed  of 
a  private  individual  it  is  in  a  condition  for  acceptance  when 
it  is  offered  for  delivery,  that  is,  when  the  grantor  has 
parted  with  its  possession  or  the  right  to  retain  it,  in  order 
that  it  may  be  given  to  the  grantee.  (Jadbso»i  v.  Duvlap^  1 
Johnson's  Cases,  116;  Jackson  v..  FAelps,  12  John.  418; 
Jackson  v.  BocBe,  20  Id.  184;  Church  v.  Oilman^  15  Wendell, 
656;  Hulick  v.  ScovUle^  4  Gilman,  159;  BuUiii  v.  Taylor, 
84  Miss.  741.)  If  the  instrument  be  the  deed  of  the  Gov- 
ernment, that  is  its  patent,  it  is  in  that  condition  when  the 
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laat  formalitieB  required  by  law  of  the  o£Bicers  of  the  Gov- 
ernment are  complied  with.  Those  formalities  consist  in 
passing  tlie  instrument  under  the  seal  of  the  United  States, 
and  in  recording  it  in  the  records  of  the  land  office.  By 
these  acts,  open  and  public  declaration  id  made  that  so  far 
as  the  general  Government  is  concerned,  the  title  of  the 
premises  has  been  tranafeiTcd  to  the  grantee.  The  record 
stands  in  the  place  of  the  offer  for  delivery  in  the  case  of  a 
private  deed;  the  instrument  is  then  in  a  condition  for 
acoeptance,  and  is  thenceforth  held  for  the  grantee.  And 
so  the  authorities  are,  that  the  grantee  in  such  csbe  takes 
by  matter  of  record,  the  law  deeming,  as  says  Mr.  Justice 
Story,  speaking  for  the  Supreme  Court,  'Hhe  grant  of 
record  of  *equal  notoriety  with  an  actual  tradition  of  the 
land  in  the  view  of  the  vicinage."  (Green  v.  LUer  etaL^  8 
Granch,  247.) 

In  case  of  a  private  deed,  it  is  essential  that  the  grantor 
should  part  with  its  possession  or  the  right  to  retain  it,  for 
until  then  he  may  alter  or  destroy  it.  But  not  so  with  the 
government  deed;  with  the  close  of  the  record  the  power  of 
the  officers  of  the  Government  over  the  instrument  is  gone. 
Whether  it  thereafter  remain  in  the  land  office  or  be  trans- 
mitted  to  a  local  officer  for  manual  delivery  to  the  patentee, 
its  validity  and  operation  are  unaffected.  Its  acceptance 
by  the  grantee  will  then  be  conclusively  presumed,  unless 
immediately  up6n  knowledge  of  its  issue,  his  refusal  to 
accept  it  is  explicitly  declared,  and  such  refusal  is  commu- 
nicated to  the  land  office. 

But  assuming  the  correctness  of  this  doctrine  in  eases  of 
ordinary  transfers  by  the  Government  of  property  by  sale 
or  gift,  it  is  argued  by  counsel  that  it  has  no  application  to 
patents  issued  upon  a  confirmation  of  Mexican  grants  in 
California.  The  ailment  is,  that  the  Government,  in  deal- 
ing with  claims  to  land  under  these  grants,  acts  as  a  sov- 
ereign over  a  subject  within  its  exclusive  jurisdiction;  and, 
that  in  the  discharge  of  its  treaty  obligations,  it  has  de- 
clared in  what  manner  such  claims  shall  be  presented ;  by 
what  officers  their  validity  shall  be  tested  and  location  de- 
termined, and  by  what  document  the  result  of  the  proceed- 
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ings,  i¥hen  favorable  to  the  claimant,  shall  be  authenticated. 
The  patent,  it  has  declared,  shall  be  issued  by  the  commis- 
sioner when  its  tribunals  have  adjudged  that  the  claim  is 
valid,  and  its  officers  have  correctly  surveyed  it.  The 
claimant,  say  the  counsel,  cannot  prevent  the  agents  of  the 
Government  from  perfonping  the  duties  which  the  law  has 
imposed  upon  them.  He  is  as  powerless  to  prevent  the 
issue  of  the  patent  as  he  was  to  annul  the  survey  or  control 
the  decree.  The  law  commands  the  commissioner  to  issue 
the  patent,  and  with  th^  discharge  of  that  duty  the  con- 
firmee cannot,  interfere.  No  act  of  the  latter  can  enlarge 
or  abridge  the  commissioner's  powers.  And  hence  the  ef- 
ficacy of  the  patent  in  these  cases  does  not  depend  upon 
the  acceptance  of  the  patentee. 

The  argument  is  plausible,  but  not  sound;  it  proceeds 
upon  the  assumption  that  an  acceptance  of  the  patent  must 
be  by  assent  subsequent  to  its  issue.  But  subsequent  as- 
sent is  not  essential.  A  previous  application  for  a  pateut 
is  as  persuasive  evidence  of  its  acceptance  as  any  subse- 
quent absent;  that  is,  if  the  patent  conforms  to  the  applica- 
tion. Patents  issued  upon  confirmation  of  Mexican  grants 
in  California  are  of  this  chamcter.  To  obtain  them  is 
the  object  of  the  proceedings  instituted  under  the  act  ol 
1851.  The  claimant  asks  in  effect  that  his  claim  may  be 
recognized  and  confirmed  by  an  appropriate  decree;  that  then 
a  survey  conforming  to  such  decree  may  be  made  in  the 
mode  prescribed  by  law,  and  that  a  patent  thereupon  be 
issued  to  him.  When  a  patent  is  thus  issued  it  will  take 
effect  without  reference  to  any  subsequent  action  of  the 
patentee.  He  has  in  advance,  by  his  proceedings,  signified 
his  acceptance.  But  on  the  other  hand,  if  the  patent  in 
such  case  be  issued  without  a  final  survey,  that  is,  one  de- 
termined in  the  prescribed  mode  to  be  conformable  to  the 
decree,  its  acceptance  cannot  be  conclusively  presumed, 
from  the  fact  that  the  patentee  instituted  the  proceedings 
for  the  confirmation  of  his  claim.  He  asked  what  the  law 
authorized  him  to  have,  and  so  far  as  the  law  is  disregarded 
in  the  survey  he  stands  free  as  to  his  acceptance  of  the  re- 
sult.   He  can  in  such  case,  by  prompt  expression  of  dis- 
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senty  communioated  to  the  proper  department^  preyent  the 
patent  becoming  so  far  binding  upon  him  as  to  preclude  a 
re-examination  of  the  survey  as  to  the  errors  alleged. 

Such  was  the  case  with  the  patent  of  18Q6;  it  was  issued 
upon  the  supposition  that  the  survey  had  become  final  by     ^fjl/fjA^^ 
proper  publication.    The  owner  of  the  pa^ntt  insisted  that  <^ 

no  such  publication  had  been  made,  and  that  the  survey 
was  not  therefore  final  and  binding  upon  him,  and  was  in 
fact  erroneous,  and  on  that  ground  refused  at  once  to 
accept  the  patent,  and  asked  for  a  new  survey.  The  com* 
missioner  of  the  general  land  office  was,  upon  this  refusal 
and  petition,  at  liberty  to  look  again  into  the  alleged 
finality  of  the  survey,  that  is,  into  the  sufficiency  of  the 
publication,  for  on  no  other  ground  than  its  insufficiency 
could  he  depart  from  'the  survey  returned.  The  proceed- 
ing was  one  between  the  patentees  and  the  Government, 
and  if  the  patentees,  before  accepting  the  patent,  con- 
sented that  the  regular  officer  of  the  Government  might  go 
behind  the  record  and  re-examine  the  matter  which  had 
been  by  law  intrusted  to  him,  and  correct  an  error  which 
had  been  committed,  by  accident,  inadvertence,  or  other- 
wise, we  do  not  perceive  how  any  third  party  can  object, 
and  assail  the  second  patent  on  that  ground.  If  the  de- 
fendants, or  other  third  parties,  have  superior  rights  to 
those  of  the  patentees,  they  are  no  more  affected  by  the 
correction  of  the  error  in  the  survey  than  they  would  have 
been  had  the  error  never  been  committed.  And  if  they 
have  no  such  superior  rights  they  cannot,  upon  any  just 
principle  of  law  or  morals,  contend  that  the  error  com- 
mitted to  the  injury  of  the  patentees  or  their  successor  in 
interest,  shall  be  for  ever  irreversible.  This  is  not  a  case 
where  any  doctrine  of  estoppel  for  alleged  acts  or  conduct 
of  the  parties  applies. 

The  proceeding  is  not  in  principle  essentially  different 
from  the  correction  of  a  deed  of  a  private  person.  If  the 
deed  is  accepted  when  tendered,  the  transaction  is  closed; 
the  title  has  passed,  and  any  subsequent  alteration  of  the 
instrument,  or  its  destruction,  cannot  affect  the  grantee's 
title.     But  if  not  accepted  when  tendered,  the  deed  may  be 
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corrected  by  the  grantor,  until  it  meets  the  views  of  the 
grantee.  The  only  difference  between  the  two  cases  arises 
from  the  fact  that  whilst  the  indiyidaal  grantor  is  not 
restricted  in  bis  alterations,  the  officers  of  the  Government, 
acting  under  the  law,  ean  only,  even  by  ccmsent  of  the 
patentee,  go  behind  the  record  to  correct  an  error  com- 
mitted to  his  injury  in  disregard  of  rights  secured  to  him 
by  the  law.  The  Terrell  survey  not  having  become  final, 
and  the  commissioner  being  satisfied  that  it  was  erroneous, 
a  new  survey  was  properly  ordered,  under  the  act  of  1864, 
which  was  then  alone  applicable.  It  is  conceded  that  the 
subsequent  proceedings,  including  the  issue  of  the  patent 
of  1870,  were  in  accordance  with  its  provisions.  Our  con- 
clusion is,  that  the  patent  of  1866  was  lawfully  recalled, 
and  that  the  patent  of  1870  was  pit>perly  isst^ed,  and  is  a 
valid  instrument,  binding  Doth  upon  the  Government  and 
the  patentees  and  their  successor  in  interest.  After  it  was 
recorded,  the  officers  of  the  Government  were  powerless  to 
change  it  or  cancel  it,  without  the  consent  of  its  owner.  It 
was  then  his  muniment  of  title,  and  he  was  entitled  to  its 
possession  whenever  demanded. 

The  grant,  upon  which  the  patent  held  by  the  defendants 
is  founded,  was  of  a  rancho  known  as  La  Punta  de  la  Ia* 
.guna,  adjoining  the  rancho  Guadalupe.  It  was  presented 
to  the  board  of  land  commissioners  in  1662,  was  con- 
firmed by  that  tribunal  in  1864,  and  by  the  decree  of  the 
District  Court  of  the  United  States  in  1867.  This  decree, 
like  that  in  the  Guadalupe  case,  became  final  by  stipula- 
tion of  the  attorney-general,  abandoning  an  appeal  taken 
from  it  to  the  Supreme  Court  of  the  United  States.  In 
September,  1860,  the  claim  confirmed  was  surveyed,  under 
instructions  of  the  surveyor-general  for  California,  by  the 
same  deputy  who  surveyed  the  Guadalupe  rancho,  and  the 
survey  and  plat  were  approved,  as  in  that  case,  on  the 
twenty-ninth  of  January,  1861,  and  a  similar  certificate  of 
publication  of  notices  of  the  survey  and  plat,  in  the  same 
papers,  and  for  the  same  period,  was  filed  by  the  surveyor- 
general,  on  the  thirty-first  of  May,  1861.  From  some  un- 
explained cause,  the  survey  and  plat  do  not  appear  to  have 
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been  forwarded  to  the  general  land  office,  for  a  patent,  until 
1878,  for  the  certificate  of  the  original  by  the  anrveyor- 
general,  incorporated  into  the  patent,  is  dated  in  July  of 
that  year.  The  patent,  aa  already  stated,  uras  issued  in 
October,  1873.  Whatever  defect  existed  in  the  publication 
of  notices  of  the  survey  and  plat,  in  the  Santa  Barbara 
Ocuettey  in  the  Gnadalupe  ease,  existed  in  this  case.  No 
objection,  however,  appears  to  have  been  taken  before  the 
general  laud  office  on  that  ground,  and  objections  to  the 
survey  of  that  character  w^e  obviated  by  the  acceptance 
of  the  patent*  The  demanded  pi-emises  are  covered  by 
this  patent.  We  have,  then,  the  case  of  two  patents  regu- 
larly issued,  each  embracing  the  land  in  controversy.  We 
must,  therefore,  look  behind  them,  to  the  original  grants, 
to  ascertain  which  of  them  carried  the  better  right  to  the 
premises.  As  already  said,  they  adjoin  each  other;  the 
eastern  line  of  one  is  the  western  line  of  the  other.  If  we 
can  find  this  line,  the  difficalty  is,  of  course,  solved.  The 
grant  of  the  Guadalupe  rancho  only  designates  generally 
the  location  of  the  land,  without  giving  any  specific  boun- 
daries, but  in  April,  1840,  which  was  the  month  following 
its  issue,  possession  was  officially  delivei'ed  to  the  grantee 
by  the  magistrate  of  the  vicinage,  a  proceeding  necessary, 
under  the  law  of  Mexico,  to  a  complete  investiture  of  title, 
and  called,  in  the  language  of  the  country,  juridical  pos- 
session. This  proceeding  involved  a  measurement  of  the 
land,  and  its  s^regation  from  the  public  domain.  A  record 
of  the  proceeding,  showing  the  measurement  and  the  boun- 
daries established,  was  made,  and  a  copy  is  produced  in 
evidence. 

The  grant  of  the  rancho  La  Punta  de  la  Laguna  describes 
the  land  granted  as  bounded  by  various  designated  ranches. 
In  January,  1845,  juridical  possession  of  these  premises 
was  also  given  to  the  grantees  by  a  magistrate  of  the  vici- 
nage. A  record  of  this  proceeding  was  also  preserved,  and 
a  copy  is  in  evidence.  These  records  were  before  the  land 
commission,  and  the  United  States  District  Court  when  the 
grants  were  confirmed,  and  in  the  decrees  of  confirmation 
the  boundaries  there  given  are  followed. 
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If,  now,  we  look  at  the  decree  in  the  case  of  the  rancho  of 
La  Punta  de  la  La^na,  we  find  the  dividing  line  between 
it  and  the  rancho  Guadalupe  thus  described :  ^'  Commencing 
on  the  top  of  the  Lomas  de  la  Larga,  and  running  northerly 
over  the  plain,  crossing  the  middle  of  the  laguna,  the  dis- 
tance of  ten  thousand  two  hundred  varas  to  the  Cuchillo  de 
Nipomi,  where  two  roads*  ascend,  and  where  a  stake  was 
driven  as  a  boundary."  The  different  objects  here  stated 
have  all  been  identified.  The  position  of  the  top  of  the 
Lomas  de  la  Larga  is  admitted  to  be  at  a  live  oak  marked 
on  the  survey;  the  laguna,  of  course,  lies  where  it  always 
did;  and  the  point  where  the  stake  mentioned  was  driven 
has  been  shown.  The  line  thus  given  is  the  one  laid  down 
in  the  new  survey  of  the  Guadalupe  rancho  upon  which  the 
patent  of  IST'O  was  issued.  We  are  satisfied  that  it  is  the 
true  line.  It  would  serve  no  useful  purpose  to  go  minutely 
into  an  examination  of  the  evidence  presented  against  this 
view.  It  is  sufficient  to  observe  that  it  has  not  created  any 
serious  doubt  in  our  minds  as  to  the  correctness  of  this  line. 
This  conclusion  disposes  of  the  question  of  conflict  of 
boundaries. 

It  is  admitted  that  the  defendants,  except  such  as  dis- 
claimed, were  in  ^he  possession  of  the  premises  in  contro- 
versy at  the  commencement  of  the  action;  but  there  is  no 
evidence  of  their  possession  at  any  previous  period.  There 
is,  therefore,  no  basis  laid  for  the  recovery  of  any  other 
than  mere  nominal  damages  for  the  alleged  previous  pos- 
session; and  none,  accordingly,  will  be  awarded. 

The  plaintiff  must  have  judgment  for  the  possession  of 
that  portion  of  the  demanded  premises  which  is  covered  by 
the  patent  of  1870,  with  one  dollar  damages. 

Counsel  for  the  plaintiff  will,  within  ten  days,  prepare 
special  findings  in  the  case,  and  submit  them  to  the  Court 
for  settlement,  upon  notice  to  the  counsel  of  the  defend- 
ants;^otherwise,  a  general  finding  will  be  filed. 
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The  Oriflamme. 

D18TKICT  CotTRT,  District  of  Obsgon. 
June  30,  1875". 

1.  Cabribbs  of  PAS6BNOSB6.— Common  carriers  of  poasengers  are  bound 

to  use  extraordinary  care  and  diligence,  and  are  excused  only  by  reason 
of  force  or  pure  accident. 

2.  Passenger  entitled  to  Berth  .—An  undertaking  to  carry  a  passen- 

ger in  the  steerage  of  a  steamship  from  San  Francisco  to  Portland 
includes  the  furnishing  of  such  passenger  with  a  berth,  unless  there 
is  a  fair  understanding  to  the  contrary. 

3.  Steerage  Passenger. — A  steerage  passenger  is  entitled  to  the  use  of 

the  steerage  room  to  walk  about  or  sit  down  in  during  the  voyage, 
without  the  risk  or  inconvenience  of  freighi^herein;  but  if  freight  is 
stowed  thexein  it  is  at  the  risk  of  the  carrier,  and  it  is  his  duty  so  to 
stow  and  secure  it  that  no  harm  will  be  caused  to  the  passengers  by  it; 
nor  can  the  carrier  impose  any  arbitrary  regulation  upon  the  passengers 
with  a  view  of  diminishing  such  risk — such  as  to  remain  in  their  berths 
during  the  whole  voyage,  or  any  unusual  portion  of  it. 

4.  Freight  in  Stebbagb. ---Where  a  number  of  boxes  of  tin  were  stowed 

in  the  after  part  of  the  steerage,  so  as  to  make  a  pile  six  feet  in  length, 
three  feet  in  width,  and  from  five  to  eight  feet  in  height,  without  any^ 
means  of  preventing  the  top  tiers  from  sliding  off  on  the  floor  in  case  of 
rough  weather;  and  a  steerage  passenger  sat  down  by  the  side  of  said 
pile,  and  was  injured  by  the  rolling  of  ihp  ship  causing  some  of  the 
boxes  to  fall  upon  her:  Held,  That  the  stowing  of  the  tin  in  the  manner 
in  which  it  was  done  was  gross  negligence,  and  the  carrier  was  liable 
to  the  passenger  in  damages  for  the  injury. 

5.  DiSFiGUBEMENT  OF  PERSON— DAMAGES  FOR.  —  Disfigurement  of  the 

person  caused  by  such  an  injury  is  a  proper  subject  of  damages,  but  in 
estimating  them  it  is  proper  to  consider  the  condition  and  circumstances 
of  the  party  disfigured. 

Before  Deadt,  District  Judge. 
The  facts  appear  in  tlie  opinion  of  the  Court. 
John  W,  WhaUey  and  31.  IV,  Fechheimer,  for  libellants. 
Joseph  N.  Dolphy  for  claimant. 

Deady,  J.  This  suit  is  brought  by  the  libellant,  Ernes- 
tine Koch,  to  recover  13000  damages  for  injuries  to  her 
person,  caused  by  the  negligence  of  the  respondent  and 
claimanty  the  Oregon  Steamship  Company,  while  engaged  in 
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transporting  her  in  the  steerage  of  the  steamship  Or^mme^ 
from  San  Francisco  to  Portland.  It  is  substantially  alleged 
in  the  libel,  that  a  number  of  boxes  of  tin  were  so  negli- 
gently and  insecurely  stowed  in  the  steerage,  that  the  rolling 
of  the  ship  caused  some  of  them  to  be  thrown  on  the  libel- 
lant,  whereby  she  was  greatly  injured  and  dififigured. 

The  respondent  admits  the  contract  to  carry  the  libellant, 
and  that  she  was  slightly  injured  during  the  voyage,  but 
alleges  that  the  boxes  of  tin  were  securely  stowed  in  the 
steerage;  that  the  libellant  was  furnished  with  a  berth  and 
directed  to  remain  in  it  while  crossing  the  San  Francisco 
bar  and  during  rough  weather;  but  that  the  libellant  left 
her  berth  and  negl^ently  sat  down  by  said  pile  of  tin,  upon 
some  packages  of  baggage  belonging  to  the  st-eerage  passen- 
gers, when  the  motion  of  the  ship  caused  said  packages  to 
roll  from  under  her,  and  ''she  was  thereby  thrown  upon  the 
floor  of  the  steerage  and  one  of  said  packages  of  baggage 
was  rolled  against  the  libellant,  and  she  was  thereby  or  by 
being  precipitated  against  the  standard,  supporting  the 
'berths,  slightly  bruised." 

In  addition  to  the  libellant,  ten  witnesses  frcMn  among 
the  steerage  passengers,  were  examined  on  her  behalf  as  to 
circumstances  of  the  alleged  injury.  They  were  all  Ger- 
mans, but  had  no  particular  acquaintance  or  relation  with 
the  libellant,  and  so  far  as  appeared,  testified  fairly  and 
without  prejudice. 

For  the  respondent  three  witnesses  were  examined  in  rela- 
tion to  such  circumstances,  namely,  the  steerage  steward, 
the  porter  and  the  second  mate.  All  these  witnesses  belong 
to  the  ship,  and  testify  under  circumstances  calculated  to 
induce  them  to  speak  as  favorably  for  the  respondent  as 
possible.  Particularly  is  this  the  case  with  the  mate,  who 
is  responsible  for  the  manner  in  which  the  tin  was  stowed, 
and  the  steerage  steward,  whose- duty  it  was  to  provide  the 
libellant  with  a  berth,  if  possible.  The  steward's  testimony 
is  not  consistent  with  itself,  and  is  in  direct  conflict  on  ma- 
terial points  with  that  of  other  witnesses,  who  appear  to  be 
credible.  He  states  that  the  pile  of  tin  was  not  more 
than  eighteen  inches  high,  and  that  he  gave  libellant  a 
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berth,  which  she  declined  to  occupy.  The  second  mate  says 
the  pile  was  from  twenty*two  and  a  half  to  tweuty-fiye 
inches  high,  and  contained  four  tiers  of  boxes.  The  porter's 
testimony  is  silent  as  to  the  height  of  the  pile  prior  to  the 
accident.  The  men  who  stowed  the  tin,  under  the  direc- 
tion of  the  mate,  were  not  called  by  the  respondent,  nor 
their  absence  accounted  for.  Neither  was  the  chief  steward, 
although  he  appears  to  have  been  in  the  steerage,  assist- 
ing  in  taking  care  of  the  libellant  immediately  after  the 
accident. 

The  libellant  and  six  of  the  steerage  passengers  swear 
positively  that  the  pile  was  upwards  of  fiye  feet  hi]gh,  and 
the  others  state  the  circumstances  concerning  the  casuality, 
which  strongly  tends  to  prove  the  truth  of  this  statement. 
For  instance,  if  the  pile  of  tin  was  only  eighteen  inches  or 
two  feet  high,  it  is  impossible  that  these  passengers  could 
have  found  the  libellant  on  the  floor,  with  some  of  the  boxes 
of  tin  on  top  of  her,  as  they  testify  they  did,  unless  the  ship 
had  turned  upside  down. 

I  find  the  facts  to  be  as  follows:  The  libellant,  a  respect- 
able German  servant  girl,  of  nineteen  years  of  age,  on  March 
20,  1875,  at  San  Francisco,  while  emigrating  from  Ger- 
many to  Oregon,  took  passage  on  the  respondent's  steam- 
ship— the  (hiflamme — for  this  port.  The  family  with  which 
she  lived  in  Germany  were  cabin  passengers  on  the  same 
vessel,  and  had  procured  her  a  steerage  ticket  for  fifteen 
dollars. 

The  libellant  could  not  speak  English,  and  the  steward  in 
charge  of  the  steerage  could  not  speak  German.  Several  of 
the  passengers  appear  to  have  been  without  berths  or  sleep- 
ing accommodations  of  any  kind.  No  berth  was  assigned  to 
the  libellant,  nor  was  there  any  vacant  one  which  she  might 
have  occupied,  except  a  lower  one,  which  was  in  an  unfit 
condition. 

In  the  afterpart  of  the  steerage  a  number  of  boxes  of  tin, 
weighing  about  one  hundred  pounds  each,  were  stowed 
against  the  bulkhead,  dividing  it  from  the  freight-room, 
making  a  pile  of  about  six  feet  across  the  vessel,  three  feet 
fore  and  aft,  and  from  five  to  eight  feet  high.    The  pile  was 
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somewhat  in  a  pyramidal  form-sloping  back  toward  the 
bulkhead  and  center  from  the  lower  tiers  or  base.  Cleats 
were  put  around  the  base  of  the  pile,  to  keep  it  from  shift- 
ing bodily,  but  there  were  no  means  taken  to  keep  the  up- 
per tiers  in  their  place,  or  from  slipping  off  the  pile. 
Around  the  base  of  the  pile  was  stowed  a  number  of  carpet- 
sacks,  hand-trunks  and  bundles  belonging  to  the  steerage 
passengers. 

The  ship  left  the  dock  between  ten  and  eleven  o'clock  a.m.| 
and  the  libellant,  at  the  suggestion  of  some  of  the  Germans 
in  the  steerage,  placed  her  carpet-sack  at  the  end  of  the  pile 
on  the  starboard  side  of  the  ship,  and  sat  down  on  it. 
Somewhere  about  one  o'clock  of  the  same  daj,  between  the 
San  Francisco  bar  and  Point  Beyes,  and  about  five  or  six 
miles  north  of  the  bar,  while  the  vessel  was  going  at  usual 
speed,  with  a  heavy  swell  on  her  side,  she  rolled  so  far 
over  to  starboard,  that  several  of  the  boxes  of  tin  slipped  off 
the  top  of  the  pile,  and  struck  the  libellant  on  her  head  and 
right  shoulder  and  threw  her  forward  on  her  face.  Some 
of  the  passengers  immediately  ran  to  her  assistance,  when 
they  found  her  stunned  or  fainted  away,  while  the  carpet- 
sacks,  hund-trunks  and  boxes  of  tin  were  lying  around  her, 
and  some  of  the  latter  on  her  body  and  legs.  They  imme- 
diately removed  the  boxes  and  drew  her  from  among  them. 
Word  of  the  accident  was  at  once  sent  on  deck,  and  tlie 
steerage  steward  and  the  porter — the  latter  of  whom  could 
speak  German — came  down  and  took  charge  of  the  gixL 
Her  face  was  covered  with  blood  from  a  contused  cut  to  the 
bone,  on  the  forehead,  over  the  right  eye,  and  about  one 
inch  in  length.  Her  right  shoulder  and  arm  were  badly 
bruised  as  were  also  her  legs — and  particularly  one  of  her 
ankles.  After  cleansing  her  face  and  binding  up  the  wound 
on  her  forehead,  they  placed  her  in  a  berth  in  the  steerage, 
where  she  remained  without  any  other  care  or  attention,  so 
far  as  appears,  until  the  next  day,  when  she  was  removed 
to  the  lower  or  servant's  cabin  in  the  after  part  of  the  ves- 
sel, and  placed  in  a  berth,  where  she  remained  until  she 
reached  Portland  and  left  the  vessel. 

The  medical  experts  are  of  the  opinion  that  the  bone  was 
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not  iojared  by  the  wound  on  the  forehead,  although  it  may 
have  been.  It  is  not  yet  healed.  For  some  reason,  not 
satisfaotorily  explained  by  the  testimony,  the  wound  does 
not  heal,  and  still  suppurates.  At  times  the  libellant  suf- 
fers severe  pain  in  the  head  on  account  of  it,  and  cannot  do 
labor  which  requires  her  to  exert  herself  by  lifting  or  stoop- 
ing. Still,  it  is  not  probable  that  any  permanent  injury 
will  result  from  the  wound.  But  she  received  a  very  severe 
shock  of  the  brain,  and  came  very  near  losing  her  life.  The 
scar  resulting  from  the  wound  will  be  permanent,  and  some- 
what disfigure  the  libellant.  It  will  be  about  three-quarters 
of  an  inch  in  length,  one-third  of  an  inch  in  greatest  width 
and  irregular  in  outline.  The  arm  and  lower  limbs  are 
recovered  from  the  bruises. 

The  libellant  does  not  appear  to  have  been  visited  by  the 
master  of  the  ship  after  the  accident,  or  to  have  received 
any.  medical  attendance,  or  special  care  or  nursing.  She 
was  lying  in  the  berth  on  her  back,  probably  in  a  partially 
comatose  or  delirious  state,  most  of  the  time,  until  she 
reached  Portland.  During  this  time,  she  was  visited  oc- 
casionally by  the  stewardess  and  porter,  but  took  no  food 
or  nourishment,  and  did  not  change  her  clothing.  She  was 
able  to  walk  when  removed  from  the  steerage  to  the  lower 
cabin,  with  the  assistance  of  a  person  on  either  side,  and 
walked  to  a  house  near  by  when  she  left  the  ship  at  Port- 
land; but  she  was  confined  to  her  bed  for  some  davs  after- 
ward,  during  much  of  which  time  she  had  fever  and  was 
delirious.  Within  two  weeks  after  her  arrival  in  Portland, 
she  went  into  service  in  a  family  in  the  city,  where  she  still 
remains,  but  is  not  yet  able  to  do  a  woman's  work  on  ac- 
count of  her  head. 

Upon  this  state  of  facts,  there  can  be  no  doubt  as  to  the 
liability  of  the  respondent.  In  Shearman  ft  Eedfield  on 
Neg.  section  266,  the  rule  in  regard  to  carriers  of  passengers 
is  laid  down  as  follows: 

''Out  of  special  regard  for  human  life,  and  acting  upon 
the  presumption  that  every  man  who  commits  his  person  to 
the  charge  of  others  expects  from  them  a  higher  degree  of 
care  for  his  bodily  safety  than  they  would  bestow  upon  the 


402  The  Obiflaicme.  [Dist.  Ot. 

OpiDion  of  the  Court — ^Deady,  J.  [June, 

preservation  of  his  property,  the  law  very  wisely  exacte 
from  a  carrier  of  passecgers  for  hire  the  utmost  care  and 
skill  which  prudent  men  are  accustomed  to  use  under 
similar  circumstances." 

There  does  not  appear  to  have  been  any  special  contract 
that  the.  libellant  was  to  be  furnished  with  a  berth  during 
the  TOjage,  nor  has  it  been  shgwn  that  there  is  any  statute 
of  the  United  States  applicable  to  the  subject.  For  al- 
though, on  this  occasion,  the  Ori/lamme  sailed  from  a  ''port 
in  the  United  States"  to  a  port  "on  a  tributary  of  the  Pa- 
cific ocean,"  and  is  therefore  within  the  letter  of  section 
4265  of  the  revised  statutes,  I  cannot  think  she  was  within 
the  spirit  of  it  or  within  the  contemplation  of  Congress 
when  the  act  was  enacted.  Still,  I  think  the  undertaking 
to  carry  a  passenger,  either  in  the  steerage  or  cabin,  be- 
tween the  ports  of  San  Francisco  and  Portland,  ought  to 
be  construed  to  include  the  furnishing  of  such  passengers 
with  a  berth,  unless  there  was  a  fair  understanding  before- 
hand that  the  passenger  was  to  make  the  voyage  without  it; 
and  this  is  particularly  so  in  the  case  of  a  female  passenger 
traveling  alone.  The  want  of  a  statute  of  the  United  States 
imposing  a  penalty  upon  the  carrier  for  not  furnishing 
berths  upon  this  route,  does  not  affect  the  question  of 
whether  he  is  bound  to  io  so  by  his  undertaking  or  not. 
Such  an  omission  only  proves  that  Congress  has  not  yet 
seen  proper  to  secure  the  performance  of  the  contract  of 
the  carrier  in  iJiis  respect,  by  the  imposition  of  a  penalty 
for  non-performance.  And  this  seems  to  have  been  the 
theory  of  the  matter  upon  which  the  answer  of  the  respond- 
ent was  framed,  for,  as  has  been  stated,  it  is  therein  alleged 
that  the  libellant  was  furnished  a  berth. 

There  was  then,  negligence  upon  the  part  of  the  ship  in 
not  furnishing  the  libellant  a  berth.  But  it  dpes  not  nec- 
essarily follow  that  this  negligence  was  the  cause  of  the  in- 
jury received  by  the  libellant.  It  might  have  happened, 
as  it  did,  even  if  the  libellant  had  been  furnished  with  a 
berth;  for  she  was  not  bound  to  stay  in  it.  She  had  a  right 
to  be  up  and  about  in  the  steerage,  if  she  was  able  and  so 
inclined,  and  it  was  the  duty  of  the  respondent  to  keep  the 
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steerage-room  a  safe  place  for  her  to  walk  about  or  sit  down 
in,  so  far  as  the  utmost  care  and  skill  of  a  cautious,  prudent 
person  would  provide  under  like  circumstances. 

Ordinarily,  the  steerage  passengers  are  entitled  to  the 
nse  of  the  steerage-room,  free  from  the  risk  or  inconven- 
ience of  freight  therein.  Cases  may  arise  in  which  the 
passengers  are  so  few  in  number  in  proportion  to  the  size 
<rf  the  room,  that  there  can  be  no  objection  to  some  portion 
of  it  being  used  as  a  freight-room.  But  in  such  case,  the 
carrier  takes  the  risk,  and  it  is  his  duty  to  so  stow  and  secure 
such  freight  that  the  passengers  will  not  be  injured  by  it; 
nor'  can  he  require  them  to  obey  any  arbitrary  regulation 
with  a  view  of  diminishing  such  risk — for  instance,  to  re- 
main in  their  berths  during  the  whole  voyage  or  any  unusual 
portion  of  it. 

It  is  not  satisfactorily  shown  what  number  of  steerage 
passengers  were  on  board  the  Onflamme  on  this  voyage. 
The  steerage  steward  says  he  thinks  there  was  sixty  or 
seventy  of  them.  Nor  is  there  any  evidence  as  to  the  size 
of  the  steerage-room. 

But  under  any  circumstances  the  stowing  of  this  tin  in 
the  steerage,  in  the  manner  in  which  it  was  done,  was  gross 
negligence  on  the  part  of  the  respondent.  It  was  the  direct 
cause  of  the  injury  received  by  the  libellant,  without  any 
fault  or  contributory  negligence  on  her  part.  She  had  a 
perfect  right  to  sit  down  by  the  side  of  the  pile,  unless  she 
knew  it  was  dangerous  or  was  duly  warned  to  avoid  it.  But 
she  was  not  so  warned,  nor  can  it  be  claimed  under  the  cir- 
cumstances that  she  was  aware  or  had  good  reason  to  know 
of  the  danger.  Apparently  it  was  the  most  convenient  and 
secure  place  in  the  room,  of  which  she  could  avail  herself, 
to  sit  or  lie  down  and  be  out  of  the  way  of  the  crowd,  to 
whom  she  was  a  stranger. 

The  libellant  claims  13000  dam^^es  for  the  injuries  re- 
ceived and  expenses  incurred  on  account  of  them. 

For  everything  beyond  the  actual  expense  and  loss  of 
time  incurred  on  account  oL  the  injury,  the  damages  can 
only  be  estimated  in  a  general  way.  In  making  this  es- 
timate regard  must  be  had  to  the  condition  in  life  and  the 
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circumstances  of  the  parties.  (Hanson  y.  Fotole,  1  Saw. 
545.)  The  respondent  is  a  corporation,  engaged  in  trans- 
porting passengers  and  freight  between  this  port  and  San 
Francisco.  It  is  the  owner  of  the  steamship  Oriflamme,  but 
of  what  other  property,  if  any,  does  not  appear.  The  libel- 
lanty  as  has  been  stated,  is  a  servant  girl,  an  immigrant  from 
Germany,  and  about  nineteen  years  of  age. 

I  find  that  she  is  entitled  to  recover  for  expenses  of  her 
sickness  and  injury  to  her  clothing,  1100;  for  the  loss  of 
time  and  labor  on  account  of  the  injury,  $100;  for  the  ex- 
pense of  employing  counsel  to  maintain  this  suit  to  recover 
the  damages  to  which  she  is  entitled,  $300;  for  the  physical 
and  mental  pain  and  suffering  caused  by  the  injury  and 
treatment  of  the  libellant  while  on  board  the  vessel  after 
the  accident,  $1000;  and,  for  the  permanent  disfigurement 
of  the  libellant's  face  from  the  wound  on  the  forehead,  $500. 
It  may  be  that  the  sum  of  $500  is  an  insu£Scient  compensa- 
tion for  such  a  blemish  upon  the  personal  appearance  of  the 
libellant.  But  it  does  not  appear  that  the  scar  will  affect 
her  personal  iappearance,  so  as  to  make  her  presence  offen- 
sive or  painful  to  others.  For  this  reason  it  is  not  likely  to 
interfere  with  or  prevent  her  from  obtaining  employment 
in  her  calling  and  sphere  of  life.  It  will  in  no  way  affect 
her  ability  to  labor  and  earn  her  living.  In  manners  and 
appearance,  she  is  a  plain  girl,  moving  in  an  humble  walk 
in  life,  and  not  like  many  others,  dependent  upon  her 
beauty  for  her  dowry  or  support. 

Still  the  scar  will  be  a  permanent  disfigurement  of  her 
person,  for  which  she  is  entitled  to  some  compensation. 
{Karr  v.  Parks,  44  Cal.  49.)  In  this  country,  at  least,  it  is 
still  open  to  every  woman,  however  poor  or  humble,  to  ob- 
tain a  secure  and  independent  position  in  the  community 
by  marriage.  In  that  matter,  which  is  said  to  be  the  chief 
end  of  her  existence,  personal  appearance,  comeliness — is  % 
consideration  of  comparative  importance  in  the  case  of 
every  daughter  of  Eve. 

Let  a  decree  be  entered  for  the  libellant  for  the  sum  of 
$2000  in  lawful  currency  of  the  United  States  and  the  costs 
of  suit. 
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The  Favoritb  and  her  proceeds, 

DisTaiOT  Court,  District  op  Oregon. 
August  12,  1876. 

1.  Proceeds  of  Vessel. — ^A  person  having-an  agreement  for  a  mortgage 

upon  a  vessel  has  no  such  interest  in  the  thing  as  will  entitle  him  to 
claim  the  proceeds  of  her  sale  in  the  registry  of  the  court. 

2.  Effect  of  Mortoaoe  on  Vessel.— Section  4192  of  the  Revised  Stat- 

utes does  not  declare  the  effect  of  a  mortgage  absolutely  or  relatively, 
with  reference  to  any  other  lien  thereon. 

3.  Priority  of  Lien. — The  lien  of  a  mortgage  given  for  labor  in  the  con- 

struction of  a  vessel  is  not  preferred  to  the  lien  of  a  material-man  prior 
In  date  to  the  mortgage. 

4.  Lien  for  Supplies. — ^The  lien  of  a  claim  for  supplies  furnished  a  vessel 

in  the  course  of  navigation  is  prefeired  to  that  of  a  material-man  or 
mortgagee. 

Before  Deabt,  District  Judge. 

The  facts  appear  in  the  opinion  of  the  Court. 

Joseph  N,  Dolph  and  Joseph  Simon,  for  the  Oregon  Iron 
Works. 

W.  W.  Upton  and  Charles  Upton,  for  E.  Spedden  et  (d. 

H,  Y,  Thompson  and  Oeorge  Durham,  for  Smith  Bros. 
&  Co. 

A.  C.  GMs,  for  Northrup  &  Thompson. 

Benton  Killen,  for  Bulger  et  al. 

Deadt,  J.  In  pursuance  of  a  decree  of  this  Court  made 
in  the  suit  of  Thomas  Merril  et  al.  for  wages,  against  the 
steam-tug  Favorite,  said  tug  was,  on  May  8,  1875,  sold  for 
the  sum  of  $2900.  After  satisfying  the  decree,  there  re- 
mained in  the  registry  of  the  court  $2076.91  of  the  proceeds 
of  the  sale. .  Pending  the  suit,  persons  intervening  for  their 
interests  libelled  the  vessel  for  various  sums.    . 

Among  others,  Eugene  Spedden  et  aL  filed  a  libel  for  the 
sum  of  $6297.60,  the  value  of  certain  engines,  machinery 
and  materials,  which,  it  was  alleged,  had  been  furnished 
by  them  to  J.  C.  Fox,  the  owner  of  said  vessel,  for  the  pur- 
pose of  building  and  equipping  her. 
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Upon  exceptions  to  this  libel  it  was  dismissed,  because 
it  appeared  therefrom  that  the  intervenors  had  taken  a  con- 
veyance of  three-fourths  of  the  vessel  in  satisfaction  of  the 
claim,  or  that  they  had  waived  their  lien,  by  an  agreement 
giving  Fox  until  May  1,  1876,  to  pay  for  the  materials — more 
than  a  year  from  the  time  of  their  delivery. 

The  other  intervenors  were  twelve  in  number,  and  their 
claims  amounted  in  the  aggregate  to  $1,707.  Four  were  for 
supplies  furnished  the  tug  while  engaged  in  navigating  the 
waters  of  this  State,  but  elsewhere  than  at  this  port,  where 
she  was  enrolled  and  her  owner  resided:  while  the  remain- 
ing  eight  were  for  labor  and  materials  furnished  at  this  port, 
in  the  latter  part  of  the  year  1874,  for  the  purpose  of  build- 
ing and  equipping  the  vessel. 

On  May  14,  the  Oregon  Iron  Works,  a  corporation  exist- 
ing under  the  laws  of  Oregon,  jSled  a  petition  under  the 
admiralty  rule  43,  for  the  payment  to  it  of  the  sum  of 
$1,443.75  out  of  said  proceeds,  alleging  that  it  held  amort- 
gage,  duly  recoi:ded  in  the  custom  house  at  Astoria,  on  No- 
vember 19, 1873,  upon  the  tug  SedaUci,  which  was  destroyed 
by  fire  in*  June,  1874;  for  the  sum  of  $1,600,  the  price  of 
the  boiler  and  machinery  therein;  and  that  afterwards  the 
owners  of  said  tug  Sedaliay  Eugene  Spedden  et  ol.,  aforesaid, 
sold  said  boiler  and  machinery  to  said  Fox,  who  placed  the 
same  in  the  tug  Favorite,  with  the  knowledge  and  consent 
of  the  petitioner,  said  Fox  at  the  same  time  agreeing  in 
writing  with  petitioner  that  as  soon  as  said  boiler  and  ma- 
chinery were  placed  in  the  Favorite,  he  would  give  it  a 
mortgage  on  the  vessel  to  secure  the  payment  of  the  sum 
due  from  Eugene  Spedden  et  ah,  on  account  of  said  boiler 
'  and  machinery,  to  which  agreement  said  Spedden  et  ah, 
then  and  there  assented;  and  that  said  Fox  failed  to  exe- 
cute such  mortgage  to  petitioner,  but  did,  on'November  9, 
1874,  give  Thomas  A.  Bulger,  a  mortgage  upon  said  vessel, 
to  secure  the  payment  of  a  note  made  by  said  Fox  to  said 
Bulger  on  October  31,  1874,  for  the  sum  of  $1,317,  with  in- 
terest at  the  rate  of  one  per  centum  per  month,  which  mort- 
gage was  recorded  in  the  custom  house  at  Portland,  on 
November  10,  1874;  and  that  said  Bulger  *'had  actual  and 
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legal  notice  "  of  petitioner's  mortgage  npon  the  Sedalia  and 
''full  knowledge'!  of  the  agreement  aforesaid.  The  petition 
prays  that  the  sum  due  on  the  note  of  said  Spedden  d  al, 
to  petitioner  for  said  boiler  and  machineiy,  namely,  $1,443.- 
75,  be  first  paid  to  petitioner  out  of  said  proceeds. 

On  July  13,  Thomas  J.  Bulger  filed  a  petition  under  said 
admiralty  rule  for  the  payment  to  him  out  of  said  proceeds 
of  the  sum  due  on  the  note  and  mortgage  aforesaid,  for 
$1,317;  alleging  that  said  note  was  given  to  petitioner  by 
said  Fox  on  account  of  certain  debts  then  due  ''petitioner  and 
others  for  labor  as  shipwrights  in  the  construction  of  the 
steam-tug  Favorite.'' 

Exceptions  were  filed  to  these  petitions  and  libels,  and 
the  whole  were  heard  and  submitted  together. 

It  is  too  plain  for  argument  that  the  iron  works  acquired 
no  interest  in  the  Favorite,  and  therefore  is  not  entitled  to 
any  portion  of  these  proceeds,  by  virtue  of  the  agreement 
for  a  mortgage  with  Fox.  It  is  not  enough  that  it  had  an 
agreement  for  an  interest;  it  must  have  had  a  definite  legal 
interest  in  the  thing  at  the  time  of  the  sale.  Neither  had 
it  the  lien  of  a  material-man.  The  boiler  and  machinery 
wer^  furnished  to  the  Favorite  not  by  the  iron  works,  but 
by  Spedden  et  al,^  who  were  the  owners  of  the  same.  As 
has  been  stated,  so  fai;  as  they  are  concerned,  the  claim  for 
the  materials  has  been  satisfied  by  a  conveyance  of  three- 
fourths  of  the  vessel,  or  the  lien  discharged  by  extending 
the  credit  to  Fox  beyond  the  year  during  which  the  local 
law  gave  them  a  lien.  The  mortgage  of  the  iron  works  was 
upon  the  Sedalia,  and  if  upon  her  destruction  it  still  had  a 
lien  upon  her  boiler  and  machinery  into  whosoever*s  hands 
they  might  come,  it  certainly  waived  it  when  it  consented 
that  they  might  be  sold  to  Fox  by  the  mortgagors,  to  be 
used  in  the  construction  of  the  Favorite.  The  fact  that  the 
corporation  made  this  arrangement  or  consented  to  this 
transactipn,  relying  upon  the  agreement  with  Fox  for  a 
mortgage  upon  the  Favoiiie,  does  not  affect  the  question. 
If  Fox  has  failed  to  keep  his  agreement  in  this  respect,  that 
is  a  matter  which  cannot  be  remedied  here.  This  court  can- 
not enforce  specific  performance  of  this  contract,  but  must 
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distribute  the  proceeds  among  those  who  appear  to  haye 
had  an  interest  in  the  yessel,  without  reference  to  the  un- 
performed agreements  between  them  or  any  of  them  and 
third  persons. 

But  suppose  Fox  had  complied  with  his  agreement^  the 
result  would  be  the  same.  The  claims  of  the  laborers  and 
material-men,  including  that  of  Bulger's,  will  more  than  ab- 
sorb the  proceeds.  The  mortgage  of  the  iron  works,  if  it 
it  had  one,  being  not  to  secure  a  debt  for  materials  fur- 
nished by  it  to  the  Favorite,  but  a  debt  due  it  from  Spedden 
et  a{.,  would  be  postponed  to  these  claims. 

In  this  view  of  the  matter,  it  is  unnecessary  to  consider 
the  intensified  allegation  in  the  corporation's  petition — ^that 
Bulger  had  **/tdl  knowledge"  of  its  agreement  with  Fox. 
Certainly  the  agreement  for  a  mortgage  can  have  no  greater 
effect  than  the  mortgage  itself  would«  Besides,  Bulger 
being  accreditor  of  the  owner  for  labor  performed  upon  the 
vessel,  and  having  by  statute  a  lien  upon  her  for  the  debt, 
I  do  not  see  why  he  had  not  a  perfect  right  to  take  a  mort- 
gage upon  the  vessel  for  the  same,  even  if  he  had  actiud 
notice  of  the  agreement  with  the  corporation  for  one.  No 
injury  would  be  thereby  done  to  the  iron  works,  because 
Bulger^s  claim,  both  on  the  grounds  of  date  and  cause, 
would  be  preferred  to  it,  without  the  aid  of  a  mortgage. 
Nor  is  it  admitted,  apart  from  any  question  of  fraudulent 
preference,  but  that  Bulger  might  have  taken  a  mortgage 
upon  this  vessel  to  secure  any  debt  due  him  from  the  owner, 
although  he  knew  at  the  time  that  the  iron  works  had  an 
agreement  with  such  owner  for  a  mortgage  to  secure  a  debt 
due  it. 

Bulger  claims  that  he  is  entitled  to  be  paid  before  the  in- 
tervenors,  upon  the  ground  that  the  lien  of  a  mortgage, 
duly  recorded  in  the  custom  house  under  section  4192  of  the 
B.  S.,  which  provides:  ''No  bill  of  sale,  mortgage,  hypoth- 
ecation or  conveyance  of  any  yessel  of  the  United  States, 
shall  be  valid  against  any  person  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees  and  persons  having  actual 
notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothe- 
cation or  conveyance  is  recorded  in  the  office  of  the  collector 
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of  customs  where  such  vessel  is  registered  or  enrolled.  The 
lien  by  bottomry  on  any  vessel,  created  daring  her  voyage 
by  a  loan  of  money  or  materials  necessary  to  repair  or  en- 
able her  to  prosecute  a  voyage,  shall  not,  however,  lose  its 
priority,  or  be  in  any  way  affected  by  the  provisions  of  this 
section," — is  to  be  preferred  to  that  of  a  material-mau,  par- 
ticularly one  whose  lien  arises  under  the  laws  of  the  State. 

In  support  of  this  position  counsel  for  Bulger  cites  The 
Chrace  Greenwood,  2  Bissell,  131.  In  that  case  it  was  held 
that  the  liens  of  the  material-men  were  not  available  under 
the  State  law  (Illinois) ;  and  if  they  were,  that  being  subse- 
quent in  point  of  time  to  the  mortgage,  it  was  to  be  preferred 
to  them.  (See  TheSkylark,  Id.  253.)  But  in  this  case  the 
claims  of  the  material-men  are  prior  in  point  of  time  to  the 
mortgage,  with  the  exception  of  a  few  items  of  small  value 
in  one  of  the  accounts. 

What  effect  is  to  be  given  to  a  mortgage  under  this  sec- 
tion as  against  liens  arising  under  the  maritime  or  State 
]aw,  for  materials  or  supplies  furnished  in  the  construction 
or  navigation  of  the  vessel,  has  not  been  considered  by  the 
Supreme  Court;  and  the  rulings  of  the  lower  courts  have 
not  been  uniform  upon  the  subject. 

In  Aldrich  v.  .^na  Co.y  8  Wall.  496,  the  court  said  that 
in  the  case  of  White's  bank,  7  Wall.  646,  ''It  was  held  that 
the  recording  of  the  first  mortgage  in  the  collector's  office, 
under  the  act  of  Congress,  protected  the  interest  of  the 
mortgagee  against  subsequent  purchasers  or  mortgagees  by 
its  own  force  irrespective  of  any  State  law  oi^  the  subject." 
There  is  nothing  in  the  language  of  the  section  that  indicates 
an  intention  to  enlarge  the  operation  of  a  mortgage  on  a 
vessel,  or  place  the  lien  of  it  in  any  better  condition,  with 
reference  to  other  liens,  than  it  was  before.  The  act  from 
which  the  section  was  taken  (July  29,  1850)  provides  for 
the  registration  of  conveyances  and  mortgages  of  vessels  of 
the  United  States  at  the  port  of  enrollment,  so  that  all  per- 
sons dealing  in  such  property  may  conveniently  ascertain 
the  ownership  of  it,  and  then,  as  a  sanction  to  this  provision 
and  as  a  means  of  enforcing  obedience  to  it,  section  4192  de- 
clares that  any  conveyance  or  mortgage,  not  so  recorded. 
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shall  be  invalid  as  to  third  persons  not  haying  actual  notice 
thereof. 

So  far  nothing  is  said  about  the  effect  of  a  mortgage  when 
registered,  and  but  for  the  proviso  excepting  ''the  lien 
by  bottomry "  from  the  operation  of  the  section,  it  is  not 
apparent  how  it  could  ever  be  construed  as  preferring  or  de- 
ferring any  lien  to  another.  But  on  account  of  this  proviso 
it  seems  to  have  been  inferred  that  as ''the  lien  by  bot- 
tomry "  is  the  only  one  expressly  excepted  from  the  opera- 
tion of  the  section,  therefore  all  others  are  within  its  pur- 
view, and  thereby  made  subordinate  to  that  of  a  mortgage. 
But  this  conclusion  assumes  that  the  section  without  the 
proviso  would  give  a  mortgage  a  preference  over  a  "lien  by 
bottomry.'*  Yet  there  is  not  a  word  in  the  section  on  the 
subject  of  liens,  or  that  in  any  way  prescribes  the  effect  of 
a  mortgage  as  against  any  other  lien  under  any  circum- 
stances. The  section  simply  declares  that  a  mortgage  upon 
a  vessel  of  the  United  States  shall  not  be  valid  unless  regiS'^ 
tered  as  therein  prescribed;  but  as  to  the  effect  of  a  valid 
mortgage,  absolutely  or  relatively,  I  think  it  must  be  held 
to  leave  it  where  it  found  it.  In  short,  the  proviso  suggests 
a  scope  to  the  section  which  its  language  cannot  possibly 
support.  It  is  therefore  superfluous  and  unnecessary,  and, 
as  has  often  happened  in  legislation,  was  probably  inserted 
out  of  abundance  of  caution  or  dearth  of  knowledge. 

My  impression  is  that  Bulger  gained  no  right  as  agSinst 
the  prior  liens  by  taking  and  recording  his  mortgage  under 
this  section. 

But,  on  the  other  hand,  the  material-men  claim  that  under 
the  law  of  the  State  (Or.  Code,  p.  657,  section  18),  their 
claims  are  preferred  to  those  of  a  mere  mortgagee.  It  is  not 
necessary  to  consider  the  objection,  that  it  is  not  in  the 
power  of  the  State  to  prefer  the  lien  of  a  material-man  to 
that  of  a  mortgagee,  though  I  have  not  heard  any  good  rea- 
son why  it  cannot — at  least  in  the  case  of  liens  not  given  by 
the  maritime  law,  and  until  Congress  prescribes  a  different 
rule  upon  the  subject.  Bulger  is  not  a  mere  mortgagee. 
His  claim  is  for  labor  bestowed  upon  the  vessel  in  its  con- 
struction by  himself  and  others  whose  interests  he  either 
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represents  or  owns,  it  is  immaterial  which.  By  taking  a 
mortgage  he  did  not  change  the  natnre  of  his  claim,  what- 
ever effect  it  may  have  had  npon  the  security.  The  cause 
and  date  of  his  lien  place  it  among  the  most  favored  by  the 
State  law,  and  he  is  entitled  to  share  equally  in  the  distri- 
bution with  the  eight  intervenors  whose  claims  are  for  mate- 
rials furnished  for  the  construction  of  the  Favoi-iie. 

But  the  other  four  intervenors,  namely,  McLean,  G-ray, 
Como,  anH  the  Oregon  Trading- Co.,  whose  claims  in  the 
aggregate  amount  to  $284.96,  are  entitled  to  be  first  paid 
out  of  the  proceeds.  These  claims  are  for  supplies  fur- 
nished to  the  vessel  to  enable  her  to  be  navigated,  subse- 
quent to  the  date  of  the  mortgage.  True,  they  were  fur- 
nished within  the  State,  but  they  were  not  furnished  at  the 
home  port,  in  my  judgment.  Under  the  ruling  of  the  Lotta- 
toana^  lately  decided  by  the  Supreme  Court  (8  C.  L.  N.,  305, 
21  Wall.  558),  what  constitutes  a  home  port  is  yet  an  open 
question.  But  I  think  upon  reason  and  convenience,  the  home 
port  ought  to  be  the  one  where  the  vessel  is  enrolled.  Away 
from  that  place,  whether  in  or  out  of  the  State  in  which  her 
owner  resides,  she  is  supposed  to  be  in  itinere^  and  there- 
fore relying  upon  her  credit  for  the  purchase  of  the  neces- 
sary supplies  to  complete  her  voyage. 

Assuming,  then,  that  these  supplies  were  not  furnished  at 
the  home  port,  the  debts  due  therefor  are  such  as  the  general 
admiralty  law  gives  a  lien  for.  This  lien  is  preferred  to  one 
given  by  the  local  law  in  favor  of  a  material-man.  {The 
Grapeshoi,  2  Ben.  527.)  And  as  against  a  prior  mortgagee, 
such  liens  should  be  preferred,  upon  the  obvious  considera- 
tion that  the  mortgagee  of  a  vessel  which  is  left  in  the 
possession  of  the  mortgagor,  impliedly  authorizes  the  latter 
to  pledge  her  for  supplies  obtained  upon  her  credit  and 
necessary  to  her  navigation. 

The  fund  will  be  distributed  as  follows:  1.  The  four 
claims  for  supplies  will  each  be  paid  in  full,  with  legal  in- 
terest from  the  date  of  the  filing  of  the  respective  libels 
therefor.  2.  The  ren^ainder  of  the  proceeds  will  be  divided 
pro  rata  between  the  eight  claims  for  materials  and  the 
claim  of  Bulger,  legal  interest  being  allowed  on  the  claims 
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of  the  material-men  from  the  respective  dates  of  their  inter- 
vention and  upon  the  claim  of  Bulger,  from  October  31, 
1874,  the  date  of  the  note  therefor,  at  the  rate  therein  speci- 
fied. 

The  matter  will  be  referred  to  the  clerk  to  ascertain  the 
sum  payable  to  each  of  the  intervenors  according  to  the  role 
herein  announced,  and  upon  the  coming  in  of  his  report,  a 
final  decree  will  be  entered  accordingly. 


W.  T.  Wythe  et  al.  v.  D.  P.  Palmer, 

ClBCniT  COUBT,    DiSTBICT   OF  OrEGON. 

AueusT  20,  1876. 

1.  Conveyance  by  Administrator. —The  Probate  Courtof  Marion  county, 

in  1856,  had  no  power  to  authorize  an  administrator,  generally,  to  convey 
lands  in  performance  of  his  intestate's  obligations;  but  only  to  convey 
speci6c  premises  upon  the  petition  of  the  person  claiming  to  be  entitled 
thereto. 

2.  Settler  under  Donation  Act,  when  may  Convey.— Where  a  mar- 

ried settler  under  section  4  of  the  Donation  Act  has  completed  the 
residence  and  cultivation  required  by  the  act,  and  made  proof  thereof, 
he  is  entitled  to  a  patent  for  hiB  donation,  and  may  convey  the  same  in 
fee  simple.    (Per  Mr.  Justice  Field.) 

3.  Plea  to  Bill  in  EQUiTY.^Plea  to  bill  in  equity  may  b^  good  in  part 

and  bad  in  part. 

Before  Mr.  Justice  Field,  and  Deadt,  District  Judge. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
G.  Oardner  and  Addison  C.  Gibbs,  for  complainant. 
W.  W.  Ihayer,  for  defendant. 

Deady,  J.  This  is  a  suit  for  the  partition  of  lots  3,  4,  6, 
6,  7  and  8,  in  block  44,  in  the  town  of  Salem,  M&rion  county. 
The  complainants  are  citizens  of  California,  and  the  defend- 
ant is  a  citizen  of  Oregon. 

The  bill  alleges,  in  substance,  that  the  premises  are  a 
part  of  the  donation  claim  of  William  H.  Willson,  a  married 
settler  on  the  public  lands  of  Oregon,  under  section  4  of  the 
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Donation  Act  of  September  27,  1850,  who  died  intestate  on 
April  17,  1856,  after  having  ''  domplied  with  all  the  require- 
ments of  said  act,"  and  before  the  issue  of  a  patent  there- 
for, leaving  his  wife,  Ghloe  A.  Willson,  and  three  children, 
including  the  complainant,  Laura  B.  Wythe,  surviving 
him.  That  upon  the  death  of  said  Willson,  the  south  half 
of  said  donation  claim,  comprising  three  hundred  and  eight 
acres,  which  had  before  been  duly  set  apart  to  him,  was,  by 
virtue  of  said  act  and  the  facts  aforesaid,  duly  vested  in 
said  widow  and  children  in  equal  and  undivided  parts;  and 
that  the  complainants,  by  reason  of  the  premises,  are  now 
seised  of  an  undivided  one-fourth  of  the  lots  aforesaid,  and 
entitled  to  a  partition  of  them.  That  the  defendant  is  seised 
of  an  undivided  three-fourths  of  said  lots  derived  from  the 
widow  and  two  of  the  children  aforesaid,  and  has  received 
the  rents  and  profits  of  the  premises  for  ten  years,  for 
which  they  pray  an  account.  The  defendant  not  answering, 
the  bill,  pleads  in  bar  of  it,  that  he  is  seised  in  severalty  of  an 
estate  in  fee  simple  in  the  premises.  That  as  to  S,  4,  6, 6  and 
7  of  said  lots  he  drives  title  thereto  by  a  sufiicient  convey- 
ance of  the  date  of  March  11, 1858,  from  the  Wallamet  Uni- 
versiiy  to  whom  said  Willson  and  wife,  for  a  valuable  con- 
sideration, duly  conveyed  the  same  on  December  2,  1854, 
af tersaid  Willson  had  complied  with  the  requirements  of  said 
donation  act.  That  as  to  said  lot  8,  he  derives  his  title  as 
follows :  On  March  31,  1855,  said  Willson  and  wife,  for  the 
sum  of  one  hundred  dollars,  exe^^uted  a  sealed  instrument 
whereby  they  bound  themselves  to  make  Henry  B.  Worden 
a  good  and  sufficient  title  to  said  lot  8  within  a  reasonable 
time  after  they  should  obtain  a  title  from  the  United  States 
to  said  donation  claim;  and  that  after  sundry  assignments 
said  instrument  was  assigned  on  June  13,  1857,  to  Qeorge 
K.  ShM.  That  on  May  28,  1856,  the  Probate  Court  of 
Marion  county,  duly  empowered  J.  G.  Willson  and  Chloe 
A.  Willson  aforesaid,  the  administrator  and  administratrix 
of  said  William  &.  Willson,  '^  to  convey  and  transfer  lands 
which  the  said  Willson  in  his  lifetime  had  obligated  him- 
self to  convey;"  and  that  in  pursuance  of  said  authority, 
said  administrator  and  administratrix  duly  conveyed  said 
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lot  8  to  said  Shiel,  who  afterwards  on  April  26,  1860,  dnly 
conveyed  the  same  to  the  defendant.  That  the  defendant 
entered  into  the  possession  of  said  premises  in  pursuance 
of  said  conveyances  respectively,  and  has  ever  since  held 
the  same  exclusively  and  adversely  to  his  sole  an^  separate 
use. 

The  plea  was  argued  and  taken  under  advisement  by  the 
court.  The  plea  of  title  in  the  defendant  is  bad  as  to  lot  8. 
The  Probate  Court  of  Marion  county  had  no  power  to  au- 
thorize generally  the  administrators  of  William  A.  Willson 
'^  to  convey  and  transfer  lands  which  the  said  Willson  in  his 
lifetime  had  obligated  himself  to  convey,''  but  only  to  convey 
specific  premises  upon  the  petition  of  the  person  claiming 
to  be  entitled  to  such  conveyance.  (See  Or.  Code,  1854,  p. 
338.)  Upon  any  construction,  then,  of  the  fourth  section 
of  the  Donation  Act,  the  legal  title  of  lot  8  vested  in  the 
.  children  and  widow  upon  the  decease  of  the  settler,  Willson. 
Whether  the  defendant  is  entitled  to  a  conveyance  of  this 
title  on  account  of  the  instrument  given  by  the  deceased  in 
his  lifetime  to  Worden,  and  the  subsequent  assignment 
thereof,  it  is  not  necessary  now  to  inquire. 

As  to  lots  3,  4,  5,  6  and  7,  the  question  arises,  whether, 
upon  the  death  of  a  married  settler,  under  section  4  of  the 
donation  act,  who  has  completed  the  residence  and  cultiva- 
tion required  by  the  act  and  made  proof  thereof,  but  dies 
intestate  and  before  a  patent  issues,  his  interest  in  the  do- 
nation terminates,  and  the  title  to  the  same  is  vested,  by  said 
section,  in  equal  parts  in  his  surviving  wife  and  children,  un- 
affected by  any  sales  or  conveyances  thereof  made  by  him  in 
his  lifetime;  or,  whether  said  settler,  being  entitled  to  a  patent 
upon  the  completion  and  proof  of  his  residence  and  cultivation 
aforesaid,  is  not  thereafter  to  be  held  andxonsidered  as  a  set- 
tler who  could  convey  a  fee  simple  in  the  donation,  although 
he  might  die  before  the  issue  of  a  patent. 

Upon  these  questions  the  court  being  divided,  for  the 
purpose  of  a  decision  of  the  case,  the  Circuit  Justice  is  of 
the  opinion  that  Willson  being  entitled  to  a  patent  when  he 
conveyed  to  the  Wallamet  University,  under  whom  the  de- 
fendant holds,  a  decree  should  be  entered  dismissing  the 
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bill  as  to  those  lots,  unless  the  complainant  puts 'the  plea  in 
issue  and  contests  the  facts  stated  therein,  within  a  time  to 
be  fixed  by  the  court,  and  in  the  meantime  the  point  of  this 
disagreement  will  be  stated  and  certified  to  by  the  judges, 
and  entered  of  record.    (B.  S.,  Sec.  652.) 

The  plea  is  sustained  as  to  lots  3,  4,  5,  6  and  7,  and  over- 
ruled as  to  lot  8.  A  plea  to  a  bill  in  equity  may  be  good  in 
part  and  bad  in  part.  (Story's  Eq.  Plead.,  sec.  692;  French 
y..Shotwdl,  5  John  Ch.  562;  Kirkpatrick  v.  White  et  ah ^  4 
Wash.  C.  C.  E.  600.) 


Frederick  Adams  v.  W.  P.  Burke  et  al. 

CiBOUiT  CouBT,  District  op  Oregon. 
August  20;  1875. 

1.  Estate  op  Settler  under  Donation  Act. —The  DonatioD  Act  is  a 

grant  tn  prtxsenti  to  the  settler  thereunder,  subject  to  the  conditions  of 
residence  and  cultivation  required  by  the  act;  and  until  Such  conditions 
are  performed  the  estate  granted  is  defeasible,  but  when  performed  it 
becomes  indefeasible. 

2.  Patent  to  Settler. — Upon  the  receipt^and  acceptance  by  the  com- 

missioner of  the  register  and  receiver's  certificate,  the  right  of  a  settler 
to  a  patent  is  perfect;  but  such  patent  does  not  pass  the  estate,  that 
having  been  done  by  the  act,  and  is  only  record  evidence  furnished  by 
the  government  for  the  security  of  the  donee,  of  the  settlement  and 
performance  of  the  conditions  annexed  to  the  grant,  and  the  partition 
of  the  same,  where  the  settler  is  married,  between  himself  and  wife. 

3.  Title  after  Death. — Upon  the  death  of  a  settler  or  his  wife  intestate, 

after  compliance  with  the  act  and  before  patent  issues,  the  estate  of 
the  intestate  vests  as  directed  by  the  act  in  the  survivor  and  children 
or  heirs  of  the  deceased,  but,  queref  Do  the  persons  in  whom  it  vests 
take  a  new  title  from  the  government  or  only  succeed  under  the  act  to 
the  title  of  the  intestate? 

4.  Adverse  Possession. — To  render  a  possession  adverse  it  must  be  hos- 

tile in  its  origin  and  hostile  in  its  continuance. 
6.  Possession  while  Recognizing  another  Title  not  Adverse.— The 
party  through  whom  the  defendants  derive  whatever  interest  they  pos- 
sess in  this  case  went  into  possession  asserting  that  the  title  was  in  the 
United  States,  and  the  defendants,  during  their  possession,  commenced  a 
suit  in  one  of  the  State  courts  to  compel  a  transfer  to  them  of  the  legal 
title  to  the  premises  from  the  heirs  of  one  Low^nsdale,  to  whom  a  patent 
of  the  United  States  had  been  issued,  and  through  whom  the  plaintiff 
traces  his  title,  asserting  in  a  verified  complaint  that  the  legal  title 
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was  in  such  heirs  and  had  been  acquired  by  them  by  alleged  set- 
tlement of  their  ancestor  and  the  patent  of  the  United  States,  and 
setting  forth  sundry  acts  and  agreements  by  which  it  was  contended 
that  the  heirs  were  bound  to  hold  the  title  in  trust  for  the  defendants, 
and  asking  a  decree  that  the  heirs  be  declared  trustees  for  their  ben- 
efit; Held,  that  the  complaint  in  that  action,  being  verified,  was  an  ad- 
mission that  the  defendants  did  not  hold  the  premises  by  a  claim  of 
title  hostile  to  the  title  of  the  plaintiff,  but  with  a  recognition  of  that 
title  in  another,  and  an  assertion  of  an  equitable  right  to  have  that 
title  transferred  to  them,  and  that  there  was  therefore  no  such  adverse 
possession  by  thchi  as  was  contemplated  by  the  statute. 

Before  Mr.  Justice  Field. 
Action  to  recover  land,  tried  by  the  Court  without  a  jury. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
E,  C.  Bronaiigh,  for  plaintiff. 
Charles  B.  Vpion  and  W.   T,  Ih-imble,  for  defendants. 

Mr.  Justice  Field.  Two  actions  of  ejectment  were 
brought  by  the  plaintiff,  each  for  a  portion  of  the  demanded 
premises,  against  the  t^Qftnts  in  possession.  The  landlords 
having  appeared  in  both,  the  actions  have  been  consolidated. 
The  premises  constitute  the  west  half  of  lot  four  of  block 
eighteen  in  the  city  of  Portland.  The  plaintiff  deraigns 
title  to  them  from  the  children  and  grandchildren  of  Daniel 
H.  Lownsdale,  who  had  in  September,  1862,  by  previous 
settlement  upon  land  which  includes  the  premises,  and  con- 
tinued residence  thereon,  and  cultivation,  acquired  a  right 
to  a  patent  of  the  United  States  under  the  act  of  Congress 
of  September  29,  1850,  known  as  the  Donation  Act.  The 
defendants  controvert  the  claim  of  title  by  the  plaintiff,  and 
assert  an  adverse  possession  of  twenty  years  under  claim 
and  color  of  title,  in  bar  of  the  action. 

By  the  fourth  section  of  the  Donation  Act  a  grant  of  land 
was  made  to  evei;y  white  settler  or  occupant  of  the  public 
lands  in  Oregon  above  the  age  of  eighteen  years,  who  was 
a  citizen  of  the  United  States,  or  had  made  a  declaration 
according  to  law  of  his  intention  to  become  a  citizen,  or 
should  make  such  declaration  on  or  before  the  first  day  of 
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December,  1851,  and  who  was  at  the  time  a  resident  of  the 
territory,  or  might  become  a  resident  on  or  before  the  first 
day  of  December,  1850,  and  who  shonld  reside  upon  and 
cnltiyate  the*  land  for  four  consecntive  years  and  otherwise 
conform  to  the  provisions  of  the  act.  The  grant  was  of  320 
acres  of  land  if  the  settler  or  occupant  was  a  single  man, 
but  if  a  married  man,  or  if  he  should  become  a  married 
man  within  a  year  from  the  first  of  December,  1850,  then 
the  grant  was  of  640  acres,  one-half  to  himself  and  the  other 
half  to  his  wife  to  be  held  by  her  in  her  own  right.  The 
surreyor-general  of  the  United  States  was  required  to  desig- 
nate the  part  of  the  land  thus  granted  inuring  to  the  hus- 
band and  the  part  inuring  to  the  wife,  and  enter  the  same 
on  the  records  of  his  ofSce;  and  the  act  declares  that  in  all 
cases  where  such  married  persons  complied  with  the  provis- 
ions of  the  act  so  as  to  entitle  them  to  the  grant,  whether 
under  the  preceding  provisional  government  or  subse- 
quently, and  either  should  die  before  the  patent  issued,  the 
survivor  and  children  or  heirs  of  the  deceased  should  be 
entitled  to  his  or  her  share  or  interest  in  equal  proportions, 
except  where  the  deceased'  should  otherwise  have  disposed 
of  the  same  by  will. 

At  the  time  of  the  passage  of  this  act,  Daniel  H.  Lowns- 
dale  was  of  the  class  of  persons  designated  who  were 
entitled  to  the  benefit  of  its  provisions;  he  was  a  settler  in 
Oregon,  and  had  been  for  years,  and  he  was  a  citizen  of  the 
United  States;  and  he  was  either  a  married  man  or  became 
so  within  a  year  from  the  first  of  December,  1850.  He 
had  settled  upon  land  now  covering  a  large  portion  of  the 
city  of  Portland,  and  he  at  once  became  a  claimant  under 
the  act  dating  the  commencement  of  his  settlement  on  the 
twenty-second  of  September,  1848.  This  settlement  was 
followed  by  his  continued  residence  and  cultivation  up  to 
September  22,  1852,  the  period  of  four  years  presbribed  by 
the  act.  Due  proof  of  this  residence  and  cultivation  was 
made  to  the  surveyor-general  and  by  him  the  land  was 
assigned  to  the  husband  and  wife  in  equal  proportions;  the 

east  half  to  the  husband,  and  the  west  half  to  the  wife. 
J7 
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The  premises  in  controversy  lie  within  the  portion  assigned 
to  the  husband. 

In  October,  1860,  a  patent  certificate  was  issued  in  favor 
of  Lownsdale  and  wife  by  the  register  and  receiver  of  the 
land  office  in  Oregon,  in  the  usual  form,  and  containing 
recitals  of  the  claim* asserted  by  Lownsdale  of  a  donation 
right,  and  that  proof  had  been  made  of  the  commence- 
ment of  the  settlement,  and  of  the  subsequent  continued 
residence  and  cultivation  required  by  the  act.  The  certifi- 
cate, Itccompanied  by  evidence  of  the  facts  recited,  was 
forwarded  to  the  commissioner  of  the  general  land  office  at 
Washington,  in  order  that  a  patent  might  issue  thereon,  if 
no  valid  objection  was  made  to  it.  No  objection,  so  far  as 
we  are  informed,  was  made  to  the  certificate,  or  to  the 
sufficiency  of  the  accompanying  evidence,  and  in  June, 
1865,  a  patent  of  the  United  States  was  issued  to  Lowns- 
dale and  wife,  in  terms  granting  to  them  the  property 
claimed,  the  east  half  to  Lownsdale  and  the  west  half  to 
his  wife.  Both  husband  and  wife  died  intestate,  before  the 
patent  issued;  the  wife  in  April,  1864;  the  husband  in 
May,  1862. 

Where,  as  in  the  present  case,  there  had  been  a  previous 
settlement,  the  act  of  Congress  vested  the  title  in  the  settler 
immediately  upon  its  passage.  The  act  is  a  grant  in  prte- 
senti;  its  language  is,  that  there  ''shall  be  and  hereby  is 
granted  "  to  the  settler  or  occupant,  language  which  imports 
an  immediate  transfer  of  the  interest  of  the  grantor,  not  a 
promise  to  transfer  that  interest  at  a  future  period.  But  it 
is  a  grant  subject  to  the  conditions  of  continued  residence 
And  cultivation  of  four  years  from  the  settlement;  if  these 
conditions  had  not  already  been  perfoimed  on  the  passage 
of  the  act  they  were  to  be  performed  subsequently.  Until 
performed,  the  estate  granted  was  defeasible;  when  per- 
formed, the  estate  became  indefeasible. 

When  the  certificate  of  the  register  and  receiver  was  re- 
ceived by  the  commissioner,  and  accepted  by  him  as  satis- 
factory, the  right  of  Lownsdale  and  of  his  wife  to  a  patent 
was  perfected.  The  estate  as  already  observed  passed  by 
the  act;  the  patent  which  the  United  States  subsequently 
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iflsned  was  record  evidence  on  the  part  of  the  Goyemmenti 
famished  for  the  security  and  protection  of  the  donees  or 
their  successors  in  interest,  of  the  settlement  of  Lowns- 
dale  and  of  the  performance  of  the  conditions  annexed  to 
the  grant,  and  of  the  due  assignment  to  him  and  to  his 
wife  of  their  respective  portions;  bnt  it  had  no  other  or 
greater  operation  upon  the  title.  ''In  the  legislation  of 
Oongress,"  said  the  Supreme  Court  in  a  recent  case,  ''a 
patent  has  a  doable  operation.  It  is  a  conveyance  bv  the 
Government  when  the  Qovernment  has  any  interest  to  con- 
vey, but  where  it  is  issued  upon  the  confirmation  of  a  claim 
of  a  previously  existing  title,  it  is  documentary  evidence, 
having  the  dignity  of  a  record,  of  the  existence  of  that 
title,  or  of  such  equities  respecting  the  claim  as  justify  its 
recognition  and  confirmation.  The  instrument  is  not  the 
lees  efficacious  as  a  record  of  previously  existing  rights, 
because  it  also  embodies  words  of  release  or  transfer  from 
the  Qovernment.**    (Laiigdeauv,  Hains^  21  Wall.  529.) 

Upon  the  death  of  the  wife  in  1854,  intestate,  she  not 
having  previously  transferred  her  interest,  her  portion  of 
the  land — that  is,  the  west  half — vested  under  the  act  of 
Congress  in  the  surviving  husband  and  her  children  in  equal 
shares.  No  patent  had  then  issued,  and  the  act  declares 
who  shall  in  such  case  succeed  to  the  estate  of  the  deceased. 
Upon  the  death  of  the  husband  intestate,  he  not  having  pre« 
viously  disposed  of  his  interest,  his  portion  of  the  land — that 
is,  the  east  half — ^vested  in  hjs  children,  under  the  act,  in 
equal  shares.  The  estate  took  this  course  by  the  express 
direction  of  the  act. 

But  whether  the  children  thus  took  a  new  title  from  the 
government,  or  only  succeeded  under  the  statute  to  such 
title  as  the  wife  in  the  one  instance,  and  the  husband  in  the 
other,  had  acquired,  is  one  of  the  questions  controverted  in 
the  case.  The  plaintiff  contends  that  the  children  took  a 
new  title  as  donees  under  the  statute  on  the  death  of  their 
father,'  in  May,  1862;  and  if  this  be  the  case,  there  can  of 
course  be  no  adverse  possession  sufBciently  prolonged  to 
bar  the  action.  The  statute  requires  such  possession  to  be 
continued  for  twenty  years.    The  defendants  contend  that 
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the  children  only  succeeded  to  the  estate  of  the  deceased, 
and  that  an  adverse  possession  commenced  against  him 
whilst  living  can  be  tacked  on  to  the  subsequent  adverse 
holding,  so  as  to  make  the  statutory  period  of  twenty  years. 
It  is  not  important  for  the  decision  of  the  present  case 
which  view  of  this  question  be  correct.  As  the  District 
Judge  and  myself  have  differed  in  opinion,  in  another  case, 
upon  the  question  whether  a  conveyance  by  a  -donation 
claimant  after  he  had  acquired  by  his  settlement,  residence 
and  cultivation,  a  right  to  a  patent  and,  before  the  patent 
was  issued  passes  the  estate  (a  decision  of  which  would  de- 
termine the  question  here  involved),  and  that  case  will  be 
certified  to  the  Supreme  Court,  I  refrain  from  expressiug 
an  opinion  upon  the  point  raised  here.  This  case,  as  already 
said,  can  be  determined  without  passing  upon  that  point. 

The  defendants  show  a  continuous  possession  of  the  prem- 
ises, open  and  notorious,  since  1851,  but  that  possession  has 
not  been,  in  my  jndgment,  during  this  period,  or  for  twenty 
years,  adverse  to  the  title  of  the  plaintiff.  /To  render  a  pos- 
session adverse  it  must  be  hostile  in  its  6rigin,  and  hostile 
in  its  continuance.  The  entry  upon  the  premises  must  be 
made,  and  the  possession  must  be  accompanied  with  the 
claim  of  title  against  the  whole  world.  In  other  words,  the 
occupant  must  assert  ownerahip  in  himself.  An  entry  by  , 
permission  of  another,  or,  with  an  admission  of  another's 
titl<i,  will  not  set  the  statute  running,  and  the  recognition  of 
another's  title  after  the  statute  has  commenced  running,  at 
any  time  within  the  twenty  years,  no  matter  for  how  brief  a 
period,  will  destroy  the  continuity  of  the  hostile  possession, 
and  avoid  the  bar  of  the  statute.     ) 

In  the  present  case  Fettygrove,  the  party  through  whom  the 
defendants  derive  whatever  interest  they  possess,  went  into 
possession  not  claiming  title  in  himself,  but  asserting,  as 
was  the  fact,  that  the  title  was  in  the  United  States;  and 
neither  he  nor  his  grantees  have  at  any  time  since  pretended 
that  the  fact  was  otherwise,  or  that  they  have  ever  acquired 
that  title.  On  the  contrary,  the  defendants,  one  of  whom, 
Burke,  has  occupied  the  premises  by  himself  or  tenants  for 
the  greater  part  of  the  last  twenty  years,  instituted  legal  pro- 
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ceedings  as  late  as  Janaary,  1871,  in  one  of  the  State  courts 
to  compel  a  transfer  to  them  of  the  legal  title  to  the  prem- 
ises from  the  heirs  of  Daniel  H.  I^ownsdale,  asserting  in  the 
complaint  in  the  case  verified  by  the  oath  of  Burke,  that 
such  legal  title  was  in  the  heirs,  and  had  been  acquired  by 
their  ancestor,  Daniel  H.  Lownsdale,  by  the  proceedings 
taken  upon  his  alleged  settlement  and  the  patent  of  the 
United  States;  and  setting  forth  sundry  acts  and  agreements 
by  which  they  contended  that  the  heirs  were  bouud  to  hold 
the  title  in  trust  for  them,  and  asking  a  decree  that  the  heirs 
might  be  declared  trustees  for  their  benefit. 

That  complaint  is  an  admission  of  the  highest  character — 
a  sworn  statement — that  the  defendants  did  not  hold  the 
premises  by  a  claim  of  title  hostile  to  the  title  of  the  plain- 
tiff, but  with  a  recognition  of  that  title,  and  an  assertion  of 
some  equitable  right  to  have  that  title  transferred  to  them. 
It  is  too  plain  for  argument  that  there  was  here  no  such 
adverse  possession  of  the  premises  as  is  contemplated  by 
the  statute.  If  the  defendants  have  any  equities  which 
should  control  Uie  legal  title,  they  must  seek  to  enforce 
them  in  some  appropriate  form.  The  State  court,  it  would 
seem,  did  not  think  they  had  any.  Be  that  as  it  may,  a  pos- 
session with  a  claim  of  an  equitable  right  to  another's  legal 
title  to  the  premises,  is  not  a  possession  adverse  to  the  ex- 
istence of  that  title;  but  a  possession  with  u  continued 
recognition  of  its  validity. 

A  general  finding  must  be  had  for  the  plaintiff,  and  judg- 
ment entered  thereon  for  the  possession  of  the  premises^ 
with  costs. 
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Richard  S-  Knox  et  al,  v.  The  Great  Western 

Quicksilver  Mining  Co. 

Cmccrr  Coubt,  DisTiticr  of  Caufobhia. 

SSPTEKBEB  6,  1875. 

1.  What  Matteb  hot  Redundant.— In  a  siiit  in  equity  brought  for  an 
account  of  the  gains  and  profits  alleged  to  have  accrued  from  making 
and  using  certain  inventicms  patented,  and  for  an  injunction  against 
farther  infringement,  the  Court  made  an  order  staying  all  proceedings 
in  the  suit  until  the  plaintiffs  could  bring  an  action  at  law  to  determine 
their  legal  rights  to  the  alleged  inrention:  HM,  That  reference  to  the 
suit  and  order  of  the  Court  in  the  complaint  in  the  action  at  law  to 
show  the  limited  purpose  of  the  action,  is  not  irrelevant  or  redun- 
dant. 

Before  Mr.  Jnstiee  Field. 

Motion  in  an  action  at  law  npon  a  patent  to  strike  oat 
from  tLe  complaint  as  immaterial  the  following  allegations, 
to  wit: 

''And  plaintiffs  farther  saj  that,  on  the  seventh  day  of 
Jane,  a.d.  1875,  apon  a  motion  made  to  that  effect  by  the 
said  defendant,  this  honorable  conrt  made  an  order  staying 
all  proceedings  in  said  suit  in  eqaity  nntil  the  complainants 
shoald  bring  an  action  at  law  to  determine  their  said  rights. 

"Plaintiffs  aver  that  they  do  not  wish  to  lose  their  right 
to  enjoin  the  ase  of  said  inventions  by  the  defendant,  and 
therefore  do  not  sae  for  damages  in  this  action,  bat  bring 
this  action  to  determine  their  rights  and  title  to  said  inven- 
tions and  improvements,  and  leave  the  qnestion  as  to  the 
relief  to  which  they  may  be  entitled  against  the  defendant 
for  infringements  of  said  patents,  to  be  determined  in  said 
salt  in  eqaity.'* 

it/.  A.  WheaUmy  for  plaintiff. 

W.  W.  Orane^  for  defendant. 

Mr.  Jastice  Field.  The  defendant  moves  to  strike  ont 
of  the  complaint  as  irrelevant  and  redundant  all  that  part 
which  refers  to  the  soit  in  eqaity  between  the  same  parties 
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in  relation  to  the  patent  and  its  infringement,  which  is  the 
subject  of  the  present  action.  That  sait  was  brought  for  an 
accoant  of  the  gains  and  profits  alleged  to  have  accrued 
from  making  and  using  the  inventions  patented,  and  for  an 
injunction  against  further  infringement.  After  the  defend- 
ant had  appeared  and  answered,  apd  on  its  motion,  the  court 
made  an  order  staying  all  proceedings  in  the  suit  until  the 
plaintiffs  could  bring  an  action  at  law  to  determine  their 
legal  right  to  the  alleged  inventions.  The  present  action 
was  accordingly  brought. 

In  the  complaint  filed  no  damages  for  the  alleged  infripg- 
ment  of  the  patent  rights  of  the  plaintiff  are  asked,  and  the 
suit  in  equity  and  the  order  of  the  court  are  referred  to  in 
explanation  of  this  fact,  to  show  that  the  action  was  insti- 
tuted for  the  special  and  limited  purpose  mentioned.  In 
this  view,  the  matter  which  the  defendant  moves  to  have 
stricken  out  of  the  complaint  is  not  irrelevant  nor  redun- 
dant. It  shows  the  relation  of  the  action  at  law  to  the  suit 
in  equity  and  will  prevent  any  judgment  recovered  from  op- 
erating as  a  bar  to  an  accounting  in  that  suit  should  the 
case  presented  authorize  that  proceeding. 
.  If  the  case  as  stated  in  the  bill  does  not  authorize  a  Court 
of  Chancery  to  decree  an  accounting  or  grant  an  injunction, 
as  contended  by  counsel,  upon  the  authority  of  Sandei*8 
V.  Logan,  2  Fisher's  Pat.  Cases,  168,  the  defendant  must  urge 
his  objection  on  that  ground  in  that  suit.  The  sufficiency 
of  the  facts  there  alleged  cannot  be  considered  on  this  ap- 
plication. 

Motion  denied. 
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United  States  v.  D.  W.  Chebseman  bt  al. 

CiBcuiT  Court,  Disteict  op  Califobnu. 
Septembeb  13, 1875. 

1.  Statute  bepealed  by  Implication.— Where  a  statute  revisiog  an* 

other  act  embraces  the  entire  subject-matter  of  the  prior  act,  with 
additional  provisions,  it  must  be  regarded  as  a  substitute  for,  and  as 
repealing  such  prior  act. 

2.  Statute  repealed.— The  act  of  Congress  of  June  90,  I8$4,  to  provide 

internal  revenue,  etc.  (13  Stat  294-7),  embraces  the  entire  subject* 
matter  of  section  2  of  the  act  of  December  25, 1862  (12  Stat  632),  and 
repeals  the  latter  section. 

3.  Liabilities  of  Sureties. — The  liabilities  of  sureties  are  aerictissmu 

juris,  and  cannot  be  extended  beyond  the  reasonable  necessary  import 
of  the  language  of  the  bond. 

4.  Sureties  on  Assistant-Treasurer's  Bond.  —  Subsequeut  to  the 

passage  of  the  act  of  Congress  of  June  30,  1864,  to  provide  internal 
revenue,  etc.  (13  Stat.  223),  the  Assistant-Treasurer  of  the  United 
States  and  Treasurer  of  the  branch  mint  at  San  Francisco,  gave  an  offi- 
cial bond  in  pursuance  of  sections  6  and  7  of  the  act  of  August  6, 
1846,  to  provide  for  the  reorganization  of  the  treasury,  etc  (9  Stat.  60)^ 
and  conditioned  in  the  language  of  said  sections;  also  referring  to  the 
act  of  May  23,  1850,  providing  for  a  bullion  fund  (Id.  436),  but  not 
containing  the  conditions  prescribed  for  stamp  agents*  bonds  by  section 
170  of  said  act  of  June  30,  1864,  and  not  making  any  reference  to  said 
act  or  duties;  which  bond  was  accepted  by  the  Secretary  of  the  Treasury: 
Helcl,  that  the  sureties  on  said  bond,  given  as  assistant-treasurer  and 
treasurer  of  the  branch  mint,  are  not  liable  for  any  default  of  their 
principal  occurring  in  the  perfonoance  of  the  duties  of  stamp  agent, 
in  pursuance  of  the  provisions  of  said  section  170  of  said  act  of  Jun« 
30,  1864. 

Before  Mr.  Justice  Field,  and  Sawyer,  Circuit  Judge. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

A,  P.  Van  Duaer^  United  States  Attorney. 
Latimer  d  Mod-ow,  for  defendants. 

By  the  Court,  Sawyeb,  Circuit  Judge :  This  is  an  action 
on  the  official  bond  of  D.  W.  Cheeseman,  as  assistant- 
treasurer  of  the  United  States^  and  treasurer  of  the  branch 
mint  at  San  Francisco. 
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The  eighth  article  of  the  complaint  alleges,  as  one  breach, 
that  the  principal  in  the  bond  failed  to  account  for  a  certain 
amount  of  internal  revenue  stamps  supplied  him  for  sale  by 
the  commissioner  of  internal  revenue  of  the  United  States 
under  authority  of  acts  of  Congress.  The  defendants  claim 
that  there  is  no  liability  under  the  conditions  of  the  bond 
and  the  statute,  for  any  delinquency  of  the  assistant-treas- 
urer,  as  internal  revenue  stamp  agent;  that  for  this  reason 
the  deficiency  alleged  in  article  8  does  not  constitute  a 
breach  in  the  condition  of  the  bond,  and  that  the  matter 
alleged  is  therefore  immaterial;  and,  on  that  ground,  they 
move  to  strike  it  out  in  accordance  with  the  practice  under 
the  State  Code  of  Procedure.  The  bond  sued  on  bears 
date  July  2,  1864. 

The  act  of  August  6,  1846,  provided  for  the  appointment 
of  assistant-treasurers  of  the  United  States  at  certain 
cities.  (9  Stat.  60,  sec.  5.)  Section  6  provides:  ''That  the 
treasurer  of  the  United  States,  the  treasurer  of  the  mint 
of  the  United  States,  the  treasuters,  and  those  acting  as 
such,  of  the  various  branch  mints,  all  collectors  of  the  cus* 
toms,  all  surveyors  of  the  customs  acting  also  as  collectors, 
all  assistant^treasurers,  all  receivers  of  public  moneys  at  the 
several  land  offices,  all  post-masters,  and  all  public  officers 
of  whatsoever  character,  be,  and  they  are  hereby,  required 
to  keep  safely,  without  loaning,  using,  depositing  in  banks, 
or  exchanging  for  othen  funds  than  as  allowed  by  this  act^ 
all  the  public  money  collected  by  them,  or  otherwise  at  any 
time  placed  in  their  possession  and  custody,  till  the  same 
is  ordered,  by  the  proper  department  or  officer  of  the  Qov^ 
emment,  to  be  tnstnsferred  or  paid  out;  and  when  such 
orders  for  transfer  or  payment  are  received,  faithfully  and 
promptiy  to  make  the  same  as  directed,  and  to  do  and  per- 
form all  other  duties  as  fiscal  agents  of  the  Government 
which  may  be  imposed  by  this  or  any  other  act  of  Con- 
gress, or  by  any  regulation  of  the  treasury  department 
made  in  conformity  to  law;  and  also  to  do  and  perform  all 
acts  and  duties  required  by  law,  or  by  direction  of  any  of 
the  executive  departments  of  the  Government,  as  agents  for 
paying  pensions,  or  for  making  any  other  disbursements 
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which  either  of  the  heads  of  these  departments  may  be  re- 
quired by  law  to  make,  and  which  are  of  a  character  to  be 
made  by  the  depositaries  hereby  constituted,  consistently 
with  the  other  official  duties  imposed  upon  them.** 

Section  7  provides  that  all  the  treasurers  and  assistant* 
treasurers  named  in  the  act  ''  shall  respectiyely  give  bonds 
to  the  United  States  faithfully  to  discharge  the  duties  of 
their  respective  offices  according  to  law.** 

On  July  3,  1862,  ''An  Act  to  establish  a  branch  mint  of 
the  United  States  in  California**  was  passed,  section  7  of 
which  provides  as  follows: 

''That  the  said  branch  mint  shall  be  the  place  of  depo»t 
for  the  public  moneys  collected  in  the  custom  houses  in  the 
State  of  California,  and  for  such  other  public  moneys  as 
the  Secretary  of  the  Treasury  may  direct;  and  the  treasurer 
of  said  branch  mint  shall  have  the  custody  of  the  same;  and 
shall  perform  the  duties  of  an  assistant-treasurer,  and  for 
that  purpose  shall  be  subject  to  all  the  provisions  contained 
in  an  act  entitled  '  An  Act  to  provide  for  the  better  organ- 
ization of  the  Treasury,  and  for  the  collection,  safe-keeping, 
transfer,  and  disbursement  of  the  public  revenue,*  approved 
August  the  sixth,  one  thousand  eight  hundred  and  forty-* 
six,  which  relates  to  the  treasurer  of  the  branch  mint  at 
New  Orleans.** 

The  defendant,  Cheeseman,  was  appointed  treasurer  of 
paid  branch  mint,  and  as  such  gave  the  bond  in  suit.  The 
condition  of  the  bond  follows  the  language  of  the  said  act 
of  August  6,  1846,  before  cited,  and  will  be  set  out  in  the 
course  of  this  opinion. 

It  also  adds  "to  be  substituted  for  present  bond  of  four 
hundred  thousand  dollars  by  virtue  of  act  of  May  23,  1860." 
(9  Stat.  436.)  This  act  relates  to  a  bullion  fund  set  apart 
to  pay  for  bullion  received  at  the  mint  before  it  is  coined; 
and  provides  for  the  increasing  of  bonds  of  treasurers  to 
cover  the  increased  responsibility  under  the  operation  of 
the  act.  No  reference  is  made  in  the  condition  of  the  bond 
in  suit  to  stamps,  stamp  agents,  or  to  any  other  act  of 
Congress,  than  those  just  cited. 

By  the  act  of  July  1,  1862,  as  one  source  of  revenuCi 
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Congress  provided  that  certain  merchandise  and  certain 
instruments  should  be  stamped,  with  stamps  to  be  furnished 
by  the  Government;  and  by  section  102  the  commissioner 
was  authorized  to  furnish  auy  person  such  stamps  upon 
payment  of  the  amount  of  duty  represented  by  such  stamps 
less  a  commission  of  five  per  cent,  when  the  amounts  taken 
were  fifty  dollars  or  more.  It  also  provided  for  the  return 
of  such  stamps  so  furnished,  as  should  become  unfit  for 
use,  or  for  which  the  purchaser  should  have  no  use  (12 
Stat.  477,  sec.  102.)  This  act  was  amended  December  25, 
1862,  by  which  the  commissioner  of  internal  revenue  was 
authorized  to  supply  the  assistant  treasure  at  Ban  Fran- 
cisco with  stamps  '^ifithout  requiring  prepayment  there- 
for," provided,  "that  no  greater  commission  be  aUowed 
than  is  now  provided  by  law " — that  is  to  say,  no  greater 
than  was  allowed  private  parties,  who  received  stamps 
upon  payment, .  as  provided  in  the  statute  before  cited. 
(12  Stat.  632,  sec.  2.) 

On  June  30,  1864,  Congress  passed  another  act,  which 
covers  the  whole  subject  of  internal  revenue  taxation,  and 
especially  that  portion  relating  to  stamp  duties.  Section 
.173  of  this  act  repeals  by  direct  reference  nearly  all  the 
acts  upon  the  subject,  and  then  adds  a  general  clause^  ''to- 
gether with  all  acts  and  parts  of  acts  inconsistent  here- 
with.'* Section  161  of  this  act,  like  section  102  of  the  act 
of  July  1,  1862,  authorizes  the  commissioner  of  internal 
revenue  to  supply  any  person  with  stamps  upon  payment  of 
the  amount  represented  less  commissions  allowed  for  sell- 
ing, or  otherwise,  and  for  the  return  of  those  not  used; 
and  to  supply  certain  designated  manufacturers  with  stamps 
"without  prepayment  therefor,  on  a  credit  not  exceeding 
sixty  days,"  upon  "such  security  as  he  [the  commissioner] 
may  judge  necessary  to  secure  payment,**  etc.  Section  170 
provides  as  follows:  "That  in  any  collection  district, 
where  in  the  judgment  of  the  commissioner  of  internal 
revenue,  the  facilities  for  the  procurement  and  distribution 
of  stamped  vellum,  parchment,  or  paper,  and  adhesive 
stamps,  are  or  shall  be  insuflScient,  the  commissioner,  as 
aforesaid,  is  authorized  to  furnish,  supply,-  and  deliver  to 
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the  collector  and  to  the  assessor  of  any  snch  district,  and 
to  any  assistant  treasurer  of  the  United  States,  or  desig- 
nated depositary  thereof,  or  any  postmaster,  a  suitable 
quantity  or  a  amount  of  stamped  vellum,  parchment  or 
paper,  and  adhesive  stamps,  without  prepayment  therefor, 
and  shall  allow  the  highest  rates  of  commissions  allowed 
by  law  to  any  other  parties  purchasing  the  same,  and  may 
in  advance  require  of  any  such  collector,  assessor,  assistant 
treasurer  of  tlie  United  States  or  postmaster,  a  bond  with 
sufficient  sureties,  to  an  amount  equal  to  the  value  of  any 
stamped  vellum,  parchment  or  paper,  and  adhesive  stamps, 
which  may  be  placed  in  his  hands  and  remain  unaccounted 
for,  conditioned  for  the  faithful  return,  whenever  so  re- 
quired of  all  quantities  or  amounts  undisposed  of,  and  for 
the  payment  monthly,  of  all  quantities  or  amounts,  sold  or 
not  remaining  on  hand.  And  it  shall  be  the  duty  of  such 
collector  to  supply  his  deputies  with,  or  sell  to  other  parties 
within  his  district  who  make  application  therefor,  stamped 
vellum,  parchment,  or  paper,  and  adhesive  stamps,  upon 
the  same  terms  allowed  by  law,  or  under  the  regulations  of 
the  commissioner  of  internal  revenue,  who  is  hereby  au- 
thorized to  'make  such  other  regulations,  not  inconsistent 
herewith,  *for  the  security  of  the  United  States  and  the 
better  accommodation  of  the  public,  in  relation  to  the 
matters  hereinbefore  mentioned,  as  he  may  judge  necessary 
and  expedient.  And  the  secretary  of  the  treasury  may 
from  time  to  time  make  such  regulations  as  he  may  find 
necessary  to  insure  the  safe-keeping  or  prevent  the  illegal 
use  of  all  such  stamped  vellum,  parchment,  paper  and  ad- 
hesive stamps."    (13  Stat.  297,  sec.  170.) 

These  are  the  only  statutes  brought  to  the  attention  of 
the  Court  bearing  upon  the  question  presented  by  the  mo- 
tion to  strike  out.  The  bond  in  question  was  given  after 
the  passage  of  the  last  named  act  of  June  30,  1864.  This 
act  clearly  operated  as  a  repeal  of  the  act  of  December  26, 
1862,  although  the  latter  act  is  not  specifically  referred  to 
in  the  repealing  clause.  But  the  latter  embraces  the  entire 
subject-matter  of  the  prior  act  on  this  subject,  making 
changes  on  the  point  in  question  and  adding  other  provis*- 
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ioDS,  and  was  manifestly  intended  as  a  substitnte  for  if. 
In  snch  cases  it  is  well  settled  that  the  operation  of  the  later 
act  is  to  repeal  the  one  for  which  it  is  substituted,  (ifiir* 
dock  Y.  CUy  of  Memplna,  20  Wall.  617;  United  Slates  t.  Tynen^ 
11  Wall.  88;  Henderson's  ToImcco,  11  Id.  662;  BartleU  y. 
King,  12  Mass.  537;  Commonwealth  t.  CooUy,  10  Pick.  36;  ' 
Pierjkyni  v.  Crouch,  10  Cal.  315^  Sedg.  on  Stat.  126;  BvUer 
V.  BicknaU,  11  Int.  Bey.  Becord»  30;  Notris  t.  Crockei\  13 
How.  438.)  The  act  of  1862,  therefore,  need  not  be  con- 
sidered. 

The  liabilities  of  sureties  cannot  be  extended  by  implica* 
tion  or  construction.  The  surety  cannot  be  bound  beyond 
the  scope  of  his  engagement.  He  is  entitled  to  stand  upon 
the  strict  terms  of  his  contract.  His  liability  is  strictissimi 
juris,  and  cannot  be  extended  beyond  the  reasonably  neces- 
sary import  of  the  language  of  his  bond.  (Miller  v.  8tvai% 
9  Wheat.  703;  United  States  y.  Boyd,  15  Pet.  207-9;  Leggei 
T.  Humphreys,  21  How.  76;  Morton  v.  Thomas,  24  How. 
317;  Smith  v.  United  States,  2  Wall.  235.) 

Is  the  default  alleged  in  article  8  of  the  complaint  fairly 
within  the  terms  of  the  condition  of  the  bond  ?  The  condi* 
tion  of  the  bond  is  in  the  language  of  the  act  of  1846,  which 
was  passed  long  before  there  was  any  act  relating  to  stamps 
in  force.  One  of  the  conditions  is  in  the  language  of  sec- 
tion 7  of  said  act  that  the  principal  ''shall  truly  and  faithfully 
continue  to  execute  and  dischai^e  all  the  duties  of  the  said 
office  according  to  the  laws  of  the  land."  These  duties  were 
specifically  defined  by  section  6  of  the  same  act,  and  another 
condition  of  the  same  bond  follows  substantially  the  lan- 
guage of  that  section,  and  is,  that  "  he  shall  truly  and  faith- 
fully continue  to  execute  and  discharge  all  the  duties  of  the 
said  office,  according  to  the  laws  of  the  United  States,  and 
moreover  has  well,  truly  and  faithfully  kept  and  shall  well, 
truly  and  faithfully  keep  safely  without  loaning,  using,  de- 
positing in  bank  or  exchanging  for  other  funds  than  as 
allowed  by  the  act  of  Congress  hereinafter  specially  referred 
to  and  described,  all  the  public  money  collected  by  him,  or 
otherwise  at  any  time  placed  in  his  possession  and  custody, 
till  the  same  has  been  or  shall  be  ordered  by  the  proper 
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depaxtment  or  officer  of  the  Govemment  to  be  transferred  or 
paid  out;  and  when  such  orders  for  transfer  or  payment 
have  been  or  shall  be  receired,  has  faithfnilj  and  promptly 
made,  and  shall  faithfully  and  promptly  make  the  same  as 
directed,  and  has  done  and  shall  do  and  perform  all  other 
duties  as  fiscal  agent  ol  the  Qovemment,  which  have  been  or 
may  be  imposed  by  any  act  of  Congress,  or  by  any  regnla-^ 
tion  of  the  treasury  department  made  in  conformity  to  law; 
and  also  has  done  and  performed,  and  shall  do  and  perform 
all  acts  and  duties  required  by  law,  or  by  direction  of  any 
of  the  executive  departments  of  the  Govemment,  as  agent 
for  paying  pensions,  or  for  making  any  other  disbnrsements 
which  eitlier  of  the  heads  of  these  departments  may  be  re- 
quired by  the  law  to  make,  and  which  are  of  a  character  to 
be  made  by  a  depositary  constituted  by  an  act  of  Congress, 
entitled  *  An  Act  to  provide  for  the  better  organization  of 
the  treasury,  and  for  the  collection,  safe  keeping,  transfer, 
and  disbursement  of  the  public  revenue,*  approved  August 
6,  1846,  consistently  with  the  other  official  duties  imposed 
upon  him;  then  this  obligation  to  be  void  and  of  none 
effect,''  etc. 

The  language  of  the  statute  and  of  the  condition  is  veiy 
broad,  but  the  words  must  be  taken  as  having  reference  to 
such  duties  only  as  have  some  natural  relation  to  the  ordi- 
nary duties  imposed  upon  the  particular  officer,  who  gives 
the  bond.  The  language  prescribing  the  duties  is  the  same 
for  ''all  collectors  of  customs,  all  surveyors  of  customs  act- 
ing also  as  collectors,  all  assistant  treasurers,  all  receivers 
of  public  moneys  at  the  several  land  offices,  all  postmasters 
and  all  public  officers  of  whatsoever  character.*'  AH  these 
officers  are  provided  for  in  the  same  section.  It  can  hardly 
be  supposed  that  Congress  intended  that  the  words  "all 
other  duties  as  fiscal  agents  of  the  Govemment  which  may 
be  imposed  by  this  or  any  other  act;**  in  the  section  pre- 
scribing the  duties  of  the  officers  mentioned  and  which  is 
inserted  in  the  treasurer's  bond,  in  suit,  should  include  the 
duties  of  collectors  of  customs,  receivers  of  land  offices  and 
postmasters  in  case  Congress  should,  after  giving  the  bond. 
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see  fit  to  impose  the  duties  of  such  officers  on  the  assistant 
treasurer. 

If  so,  then  the  duties  of  all  officers,  who  h^ve  anything  to 
do  with  the  moneys  of  the  Goyemment,  might  be  imposed 
on  an  assistant  treasurer,  and  the  liabilities  of  bis  sureties 
extended  far  beyond  anything  contemplated  at  the  time  of 
the  execution  of  the  bond.     We  think  these  words  only  in- 
tended to  include  such  duties  as  naturally  and  ordinarily 
belong  to  the  particular  officer  giving  the  bond,  or  have 
some  obvious  relation  to  such  duties,  and  such  as  the  sure« 
ties  acquainted  with  the  duties  of  the  various  public  offi- 
eers  as  usually  devolved  upon  them  by  law,  might  reason- 
ably be  expected  to  contemplate  at  the  time  of  executing  the 
bond,  as  likely  to  be  imposed  upon  their  principal  in  case 
the  exigencies  of  Qovemment  should  require  it;  and  not 
those  duties  which  are  usually  imposed  upon,  and  more  ap- 
propriately belong  to,  an  entirely  different  class  of  officers. 
Thus  the  duties  of  treasurer  Hre  usually  to  keep  safely,  and 
pay  out  upon  lawful  authority  the  public  moneys,  not  to  act 
as  collectors  of  customs,  postmasters,  receivers  of  land  offi- 
ces, or  other  officers  engaged  in  collecting  the  different 
branches  of  the  public  reyenues.     Treasurers  are  ordinarily 
understood  to  be  keepers  of  the  public  funds  collected  by 
other  classes  of  public  officers  to  whom  those  specific  duties 
are  specially  assigned.     We  do  not  think  the  words  of  the 
treasurer's  bond  under  consideration  would  cover  the  duties 
of  collectors  of  customs,  etc.,  imposed  by  act.of  Congress  or 
a  regulation  of  the  treasury  department  after  the  giving  of 
the  bond.    The  sale  of  stamps  required  by  act  of  Oongress 
to  be  used  upon  certain  specified  merchandise  and  written 
instruments,  is  one  mode  of  raising  and  collecting  revenue; 
and  the  'furnishing  of  stamps  to  the  assistant  treasurer  for 
sale  to  other  parties  in  pursuance  of  section  170  of  the  act 
of  1864,  is  but  making  him  an  agent  for  the  sale  of  stamps, 
and  collection  to  the  extent  of  sales  of  that  branch  of  the 
public  revenue.    The  stamps  themselves  are  not  money. 
There  is  no  natural  or  necessary  connection  of  this  service 
with  the  ordinary  duties  of  that  officer,  as  treasurer.    The 
service  is  mare  appropriate  to  other  officers,  whose  duties  are 
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to  colleet  revenue,  and  it  was  at  first  imposed  on  that  class 
of  officers.  Section  102  of  the  act  of  Jnly  1,  1862,  as  has 
been  seen,  authorized  the  commissioner  to  "supply  collec- 
tors, deputy  collectors,  postmasters,  stationers  and  other 
persons  (without  naming  assistant  treasurers),  at  his  discre* 
tion  with  adhesive  stamps,"  etc.,  ''upon  payment  at  the 
time  of  delivery"  of  the  amount  of  duties  ''said  stamps  rep- 
resent;" and  to  allow  five  per  cent,  as  commission,  provid- 
ing also  for  a  return  of  such  as  were  not  used.  Section  161 
of  the  act  of  June  30,  1864,  made  a  similar  provision  as  to 
similar  parties,  the  supply  to  be  made  upon  payment,  and, 
also  authorized  the  delivery  of  stamps  to  certain  manu- 
facturers, without  payment  upon  giving  satisfactoiy  security 
for  payment  within  sixty  days.  Section  170  of  the  same 
act  authorized  the  commissioner  of  internal  revenue  in  those 
districts  where  in  his  judgment  the  facilities  for  distribu- 
tion of  stamps  were  insufficient,  to  fnrnish  to  the  collector 
and  assessor  of  the  district,  and  to  any  assistant  treasurer, 
or  any  postmaster,  a  suitable  quantity  of  stamps  "without 
payment  therefor,"  and  to  allow  the  highest  rates  of  com- 
mission allowed  other  parties  purchasing  the  same;  and  pro- 
vided that  the  '.'commissioner  may  in  advance  require  of 
any  such  collector,  assessor,  assistant  treasurer  of  the  United 
States,  or  postmaster,  a  bond  with  sufficient  sureties  to  an 
amount  equal  to  the  value  of  any  stamped  vellum,  parchment 
or  paper  and  adhesive  stamps  which  may  be  placed  in  his 
hands  and  remain  unaccounted  for,  conditioned  for  the 
faithful  return,  whenever  so  required,  of  all  quantities  or 
amounts  sold  or  not,  remaining  on  band." 

Thus  it  will  be  seen  that  under  section  161,  the  stamps 
were  to  be  supplied  to  certain  officers  and  persons  only  on 
prepayment  of  the  amount  represented  by  the  stamps,  less 
commissions,  to  certain  manufacturers  on  credit  upon  giv- 
ing security,  and  under  section  170  they  might  be  supplied 
for  sale  on  similar  commissions  to  certain  officers  named 
without  prepayment,  in  the  discretion  of  the  commissioner, 
but  he  was  authorized  to  require  security  and  the  condition 
of  the  bond  is  prescribed.  Some  of  the  officers  mentioned 
in  both  sections  are  the  same,  as  postmasters  and  collectors. 
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It  seems  to  be  a  fair  inference  from  these  sections  that  Con- 
gress intended  that  there  should  be  in  all  cases  either  pre- 
payment of  the  value  less  commissions,  or  special  security 
given  for  the  faithful  performance  of  this  particular  duty. 

Why  require  prepayment  of  collectors  and  postmasters 
in  section  161,  if  their  official  bonds  as  collectors  and  post- 
masters already  given  covered  the  duty?  or  why  authorize 
the  supply  of  stamps  to  these  same  officers  in  section  170  of 
the  same  act,  and  require  other  special  security,  if  it  was 
contemplated  that  their  bonds  as  collectors  and  postmasters 
already  given  protected  the  gov^nment?  These  officei*s, 
like  assistant  treasurers,  give  bonds  for  the  faithful  dis- 
charge of  their  duties  which  are  prescribed  by  section  6  of 
the  act  of  1846.  If  the  assistant  treasurer's  bond  under 
that  act  covers  the  liabilities  by  reason  of  the  provisions  of 
section  6,  the  same  must  be  true  of  the  collectors*  and  post- 
masters' bonds.  It  seems  very  evident  to  us  that  Congress 
intended  that  the  specific  bond  authorized  by  section  170 
of  the  act  of  1864  should  be  given  to  cover  the  specific  duty 
devolved  upon  the  stamp  agents  provided  for  in  that  section, 
that  is  to  say,  when  stamps  are  delivered  without  prepay- 
ment. The  language  is  not  that  an  '' additional**  bond 
shall  be  required,  but  that  '^a  bond  with  sufficient  sureties'* 
may  be  required.  If  Congress  had  contemplated  that  a 
bond  as  assistant  treasurer  should  cover  this  duty,  there 
would  have  been  no  need  of  this  bond,  or  if  it  had  supposed 
the  bond  already  given  insufficient,  it  would  naturally  have 
authorized  an  additional  bond  as  in  case  of  the  bullion  fund 
with  a  condition  covering  all  duties  instead  of  limiting  the 
responsibility  to  that  particular  duty.  >  The  bond  in  ques- 
tion was  given  after  the  passage  of  the  act  of  1864,  yet  it 
«  does  not  contain  the  condition  prescribed  by  section  170  to 
cover  the  duties  of  the  assistant  treasurer  as  stamp  agent, 
and  makes  no  reference  to  it.  It  does,  however,  refer  in 
terms  to  the  act  of  1846  and  to  the  act  of  1850  relating  to  a 
bullion  fund,  and  purports  to  have  been  executed  in  pursaance 
of  those  acts.  It  seems  to  refer  specifically  to  all  duties  in- 
tended to  be  covered.  Expressioimiusestexclvsioalterius.  The 
parties  executed  the  bond,  and  the  secretary  of  the  treasury 
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acoepted  it  in  this  form.  If  it  was  intended  to  cover  the 
duties  of  the  assistant  treasurer,  as  stamp  agent  under  the 
act  of  1864,  it  is  reasouable  to  presume  that  the  secretary 
of  the  treasury  would  have  required  the  conditions  pre- 
scribed by  section  170  to  be  inserted,  or  at  least  to  have 
required  some  reference  in  the  bond  to  those  duties,  or  to 
that  act.     The  secretary  prescribes  the  form  of  the  bond. 

We  think  the  reasonable  conclusion  is^  that  Congress  in- 
tended to  require  a  distinct  and  separate  bond  containing 
the  conditions  prescribed  in  section  170  of  the  act  of  1864, 
to  cover  the  duties  of  stamp  agents  provided  for  in  that  act; 
that  as  the  bond  in  suit  was  given  since  the  passage  of  the 
act  of  1864,  and  does  not  contain  the  conditions  prescribed 
by  that  act,  and  makes  no  reference  to  the  act,  but  only, 
refers  to  the  acts  of  1846  and  1860,  the  sureties  might  have 
reasonably  supposed,  and  were  entitled  to  suppose,  that 
another  bond  would  be  given  to  cover  the  service  of  stamp 
agent,  should  the  commissioner  exercise  his  discretion,  and 
require  that  service  of  the  person  acting  as  assistant  treas- 
urer, and  that  their  liabilities  upon  the  bond  were  limited 
to  the  duties  of  assistant  treasurer  and  treasurer  of  the 
mint,  and  such  duties  as  usually  pertain  to  that  office,  and 
as  they  existed  under  prior  acts  of  Congi*ess;  and  that  they 
are  not  liable  on  the  bond  in  suit  for  the  delinquencies  set 
out  in  article  8  of  the  complaint. 

The  result  is  that  the  averments  of  said  article  are  im- 
material, and  should  be  stricken  from  the  complaint,  and 
it  is  so  ordered. 


Laura  S.  Hall  et  al.  v.  Henry  S.  Dexter  et  al. 

CiBCuiT  Court,  Distbict  of  Califobnia. 
Septembeb  13,  1875. 

1.  Entry  on  Lands  after  Action  Commenced.— Priwa/acte,  all  par- 

ties entering  upon  land  after  suit  in  ejectment  brought  for  its  recovery, 
are  in  possession  in  subordination  to  the  defendant,  and  are  equally 
liable  to  be  removed  by  the  writ  issued  upon  the  judgment  recovered 
against  him. 

2.  Same.— Effect  of  Judgment.— But  parties  thus  entering  after  suit 

brought  by  title  existing  previously,  adverse  to  that  of  the  parties,  are 
not  afTected  in  their  rights  by  the  judgment  recovered. 
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d.  Marshal  has  no  Judicial  Power  to  Determine  Title.— The  de- 
tenuinotioQ  of  the  question  whether  parties  thus  entering  have  snch 
antedating  title  is  not  left  to  the  judgment  of  the  marshaL  He  is  not 
clothed  with  any  judicial  power  to  pass  upon  the  rights  of  parties  found 
upon  the  premises  other  than  the  defiendant. 

4.  Marshal  may  require  Indemnity  Bond.— When  sneh  a  party 
claims  to  have  a  Utle  anterior  to  the  suit  the  marshal  may  require  from 
the  plaintiff  a  bond  of*indeumity  before  proceeding  to  remove  the  party 
from  the  premises,  or  give  a  reasonable  time  to  the  party  to  apply  to 
the  court  for  a  modification  of  the  writ  so  as  to  exclude  him  from  its 
opemtion.  Upon  such  application  the  Court  may  stay  the  enforcement 
of  the  writ  or  except  the  applicant  from  its  operation,  until  the  rights 
of  the  parties  can  be  properly  determined.  But  when  a  sufficient  bond 
of  indemnity  is  tendered,  and  no  different  order  is  made  in  the  manner 
indicated,  the  duty  of  the  marshal  is  only  discharged  by  placing  the 
plaintiff  in  possession  as  directed,  and  this  implies  a  removal  of  all 
oconpants. 

&  Tax  Sale  After  Suit  Brought.— A  party  asserting  title  under  a  tax 
sale  made  since  suit  brought,  stands  in  no  better  position  than  one  as- 
serting an  anterior  title.  He  must  apply  to  the  court,  if  he  would  stay 
the  enforcement  of  the  writ.  The  marshal  cannot  eontrol  its  opera- 
tion. 

Before  Mr.  Jnstioe  Field. 
The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 
Philip  G,  Galpin,  for  plaintiff. 
Chaiies  L,  LoWy  for  defendant. 

Mr.  Justice  Field.  In  November,  1867,  the  plaintiff  re- 
covered judgment  for  the  possession  of  the  premises  in  con- 
troversy, which  are  situated  in  the  city  of  San  Franci^o. 
In  1873  the  judgment  was  affirmed  by  the  Supreme  Court, 
and  on  filing  its  mandate  in  the  Circuit  Court  in  June  last, 
a  writ  for  the  possession  of  the  premises  was  issued  to  the 
marshal  of  the  district.    . 

The  writ  directs  that  officer  to  place  the  plaintiff  in  the 
quiet  and  peaceable  possession  of  the  premises,  but  he 
refuses  to  execute  it  on  the  alleged  ground  that  the  person 
occupying  the  premises  is  a  tenant  under  a  party  claiming 
to  own  them  by  a  deed  executed  upon  a  sale  for  unpaid 
taxes  made  since  the  recovery  of  the  judgment.  The  plaintiffs 
having  tendered  a  bond  of  indemnity  to  the  marshal,  prays 
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that  he  be  directed  to  proceed  to  enforce  the  writ,  and  be 
punished  for  refusing  to  obey  its  command.  The  refusal 
of  the  marshal  is  not  made  in  any  contumacious  iSpirit,  but 
from  a  desire  to  avoid  the  commission  of  a  possible  wrong 
to  the  contestant. 

A  judgment  in  ejectment  binds  as  to  the  title  only  parties 
to  the  action,  and  parties  claiming  under  them.  But  prima 
facie  all  parties  entering  after  suit  brought  are  in  possession 
in  subordination  to  the  defendant,  and  are  liable  to  be  re- 
moved equally  with  him  by  the  writ.  No  alienation  or 
abandonment  by  him  of  the  premises,  and  the  entry  by 
another,  with  or  without  his  assent,  not  having  a  title  ante- 
dating the  commencement  of  the  suit,  can  prejudice  tbe 
plaintiff  in  his  recovery.  This  doctrine  is  established  to 
prevent  collusive  transfers  from  defeating  the  action. 

Persons  entering  after  suit  by  title  existing  previously 
adverse  to  that  of  the  parties,  stand  in  a  different  position. 
Their  title  is  in  no  respect  affected  by  the  judgment.  But 
the  determination  of  the  question  whether  parties  thus  en- 
tering into  possession  have  such  antedating  title  is  not  left 
to  the  judgment  of  the  marshal.  He  is  not  clothed  with 
any  judicial  power  to  pass  upon  the  rights  of  parties  found 
upon  the  premises  other  than  the  defendant.  The  most 
that  he  can  do  when  such  a  party  claims  to  have  a  title  an- 
terior to  the  suit,  is  to  require  from  the  plaintiff  a  bond  of 
indemnity,  or  give  a  reasonable  time  for  the  party  to  apply 
to  the  court  for  a  modification  of  the  writ,  so  as  to  exclude 
him  from  its  operation.  Upon  such  application  the  court 
may  stay  the  enforcement  of  the  writ,  or  except  the  appli- 
cant from  its  operation,  until  the  rights  of  the  parties  cttn 
be  properly  determined.  But  when  a  sufficient  bond  of  in- 
demnity is  tendered,  and  no  different  order  is  made  in  the 
manner  indicated,  the  duty  of  the  marshal  will  only  be  dis- 
charged by  placing  the  plaintiff  in  possession  as  directed, 
and  this  implies  a  removal  of  all  occupants.  A  party  assert- 
ing title  under  a  tax-sale  made  since  suit  brought^  stands  in 
no  better  position  than  one  asserting  an  anterior  title.  He 
must  apply  to  the  court,  if  he  would  stay  the  enforcement  of 
the  writ.    The  marshal  cannot  control  its  operation. 
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There  is  here  no  application  of  the  purchaser  of  the  tax 
title,  and  from  the  facts  disclosed  in  the  affidavits,  it  is  by 
no  means  clear  that  the  entry  of  his  tenant  was  not  by  the 
assent  of  the  tenant  of  the  defendants.  There  is  nothing  in 
the  objection  that  the  description  of  the  premises  in  the 
irrit  is  uncertain,  and  if  the  fees  of  the  marshal  haye  not 
been  tendered  as  asserted,  he  may  require  their  payment 
before  proceeding  further.  - 

It  appears  that  the  time  for  the  return  of  the  writ  already 
issued  has  expired;  but  this  opinion  will  serve  as  a  guide 
to  the  officer,  on  the  issue  of  an  alias  writ. 


James  T.  Kielley  v.  Belcher  Silver  Mininc^  Co. 

CiBCUiT  CouKT,  District  of  Nevada. 
Septembsb  20,  1875. 

1.  Master  and  Servant.  —  A  servant  takes  upon  hinuielf  the  ordinary 

riskf  and  perils  of  the  service  in  which  he  voluntarily  engages. 

2.  Idem. — ^These  ordinary  risks  include  all  such  as,  arising  out  of  the  na* 

ture  of  the  work,  happen  notwithstanding  the  exercise  of  due  care,  and, 
also,  those  arising  from  the  negligence  of  those  of  his  fellow-servants, 
who  are  engaged  in  the  same  department  of  the  master's  general  busi- 
ness, and  who  are  not  his  superiors  in  authority. 

3.  Idem — Fellow-Servants. — The  rule  which  exempts  the  master  from 

liability  for  injuries  caused  by  one  fellow-servant  to  another,  does  not 
extend  to  the  case  of  servants  serving  in  distinct  departments  of  the 
master's  ge^^eral  business. 

Before  Mr.  Justice  Field,  and  Hillyer,  District  Judge. 

This  is  a  demurrer  to  the  complaint  in  a  suit  to  recover 
damages  for  personal  injuries.  The  complaint  states  that 
the  defendant  is,  and  was,  a  corporation  carrying  on  the 
business  of  mining  in  Storey  county;  that  the  plaintiff  was 
employed  by  the  defendant  as  a  laborer  in  its  mine;  that, 
at  the  same  time,  a  large  number  of  miners  were  also  em- 
ployed by  the  defendant,  whose  duty  it  was  to  excavate  in 
the  mine  by  means  of  blasts  exploded  at  irregular  intervals; 
that  these  blasts  threw  rock  and  earth  in  all  directions  with 
sufficient  ioroe  to  do  great  bodily  injury  to  and  kill  a  person 
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stmck  thereby;  that  snch  blasts  were  put  np  in  and  exploded 
by  the  said  miners;  that  all  persons  approaching  a  blast 
about  to  be  exploded  could  have  been  notified  easily  thereof 
and  warned  of  the  danger,  ''and  it  was  the  duty  of  the  de* 
fendant  so  to  do;  bnt  not  regarding  its  duty  in  this  respect, 
it  neglected  to  give  plaintiff  notice,  but  carelessly  and  n^* 
ligently  allowed  him,  whilst  engaged  in  the  employment  and 
discharging  his  duty  in  the  said  mine,  to  approach  so  near 
a  point  where  a  blast  had  been  put  in  by  the  said  miners, 
employees  of  defendant,  that  when  the  same  was  exploded 
by  the  said  employees,  this  plaintiff  was,  by  reason  of  the 
concussion  and  the  rock  and  earth  thrown  therefrom  striking 
him  in  the  face  and  upon  the  body,  greatly  injured,  his  eye- 
sight being  permanently  destroyed,  and  he  receiving  other 
serious  injuries." 

The  point  raised  by  the  demurrer  is,  that  the  plaintiff 
and  the  persons  exploding  the  blast  were  fellow-servants, 
engaged  in  a  common  employment,  though  in  different 
branches,  and  the  defendant  is  not  liable  to  plaintiff  lor  any 
negligence  of  his  fellow-servants,  nor  from  any  injury 
springing  therefrom. 

Lewis  &  Dealf  for  plaintiff. 

Whitman  dt  Wood,  for  defendant. 

» 

By  the  Court,  Hillteb,  J.  That  the  defendant,  as  a  corpor- 
ation caiTyiDg  on  the  business  of  mining,  is  liable  for  torts  is 
well  settled.  {Fowle  v.  Com.  Coun,,  8  Pet.  490.)  And  since, 
as  such  corporation,  it  can  act  by  means  of  agents  or  ser- 
vants only,  it  follows  that  it  is  liable  to  third  persons  for 
the  tortious  acts  of  its  agents  and  servants.  But  the  ser- 
vants of  a  corporation  are  no  more  and  no  less  than  the 
servants  of  a  natural  person,  and  in  both  cases  whatever  is 
negligently  done  or  omitted  is,  as  to  the  public,  the  em- 
ployer's act  (14  How.  46b).  It  is  also  established  law  that 
a  master  is  responsible  to  his  servant  for  an  injury  eaused 
by  his  (the  master's)  own  negligent  act.  If,  then,  a  cor- 
poration can,  as  master,  be  directly  guilty  of  a  tortious  act 
to  the  injury  of  its  servant,  it  is  good  pleading  to  charge 
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the  injary,  as  the  plaintiff  has  done  in  this  case,  to  be  the 
result  of  the  negligence  of  the  corporation  itself,  and  this 
consideration  might  dispose  of  the  demuirer  adversely  to 
the  defendant.  Bat  the  argument  for  the  defendant,  as 
we  understand  it,  goes  farther,  and  asserts  that  the  defend- 
ant, being  a  corporation,  and  incapable  of  acting  except 
through  the  agency  of  servants,  the  complaint  shows  upon 
its  face,  sufficiently,  that  the  negligence  was  that  of  a  fellow- 
servant,  for  which  the  plaintiff  has  no  remedy;  in  accord- 
ance with  what  is  stated  to  be  the  settled  rule  of  law  in  this 
country  and  in  England,  namely:  that  a  master  is  not  liable 
to  his  servant  for  the  negligence  of  a  fellow-servant  while 
engaged  in  the  same  common  employment,  unless  he  has 
been  negligent  in  his  selection  of  the  servant. in  fault. 
(Shearman  &  Bedfield  on  Negligence,  101,  sec.  86.) 

The  doctrine  of  law  which  holds  a  master  responsible  for 
the  acts  of  his  servants  is  embodied  in  the  maxims,  gui  facU 
per  aliunij  /acU  per  ae,  and  respondeat  supericyi'^  the  former 
being  generally  applied  in  matters  of  conti*act,  the  latter  in 
matters  of  tort.  The  maxim  respondeoU  8upe7*io7'  proceeds 
upon  the  principle  that  the  wrongful  act  of  the  servant,  done 
in  the  course  of  his  employment,  is  in  contemplation  of  law, 
the  act  of  the  master  himself.  And  the  principle  is  founded 
upon  public  policy  and  convenience.  The  master  chooses 
his  servant,  and  directs  and  controls  him  in  his  work.  It 
is  the  master  who  is  doing  the  work,  through  the  instru- 
mentality of  a  servant.  There  is  obvious  justice  in  holding 
him  responsible  for  injuries  done  by  his.  servants  while  so 
engaged,  otherwise,  the  master  might  carry  on  the  most 
hazatdous  enterprises  through  the  medium  of  careless  and 
practically  irresponsible  servants,  without  liabilify  for  in- 
janes  caused  by  such  servants  to  third  persons,  and,  so, 
these  latter  be  left  virtually  without  redress.  The  master — 
the  real  cause  of  the  injury  in  such  cases — would  so  be  al- 
lowed to  take  advantage  of  his  own  wrong,  in  violation  of 
another  established  legal  principle.  The  maxim,  then, 
which  permits  the  injured  party  to  obtain  redress  from  the 
real  author  of  the  wrongful  act  is  founded  in  wisdom.  This 
is  the  plain  and  undoubted  rule  of  law,  when  the  injury  is 
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received  by  a  stranger.  When,  howeyer,  the  injury  is  done 
by  one  fellow-servant  to  another,  an  exception  to  the  gen^ 
eral  operation  of  the  maxim,  has  been  made.  It  is  upon 
this  exception  that  the  defendant  relies  to  defeat  plaintiil^a 
action. 

This  exception  is  firmly  established  in  England,  and  in 
the  United  States  the  general,  though  not  universal,  current 
of  authority  is  with  the  English  courts.  Whether  the  rule, 
as  quoted  above,  embracing  this  exception,  is  law,  to  the 
extent  claimed,  is  a  question  new  in  this  Court,  and  one 
which  has  never  been  direcUy  passed  upon  by  the  Supreme 
Court  of  the  United  States.  But  the  language  of  the  latter 
court,  in  two  recent  cases,  shows  plainly  that  the  rule  is 
considered  open  for  argument,  consideration,  and  possible 
qualification.  {Packet  Company  v.JUcCue,  17  Wall.  608; 
Bailroad  Company  v.  Fort,  17  Id.  653.)  In  the  case  of 
Fort,  the  court,  speaking  on  the  general  proposition  em* 
braced  in  the  rule,  said:  Whether  it-  be  true  or  not,  we  do 
not  propose  to  consider,  because,  if  true,  it  has  no  applioa* 
tion  to  this  case.  Yet  the  case  was  one  in  which  a  youth  ol 
sixteen,  being  employed  in  a  machine-*shop  of  the  company, 
lost  his  arm  while  obeying  a  direction  of  Collet,  under 
whose  superintendence  he  was,  to  ascend  a  ladder  and  ad* 
just  a  belt.  Indeed,  this  case  cannot  be  reconciled  with 
the  more  extreme  English  and  American  cases,  and  must  be 
considered  as  in  some  degree  a  modification  of  the .  rule 
relied  upon  by  the  defendant,  which*  exempts  the  master, 
though  the  servants  are  employed  in  different  branches  of 
the  common  business  or  are  of 'different  grades,  the  servant 
injured  being  under  the  authority  of  the  one  causing  the 
injury.  The  highest  courts  of  Ohio,  Kentucky  and  Wiscon- 
sin have  either  rejected  this  rule  entirely,  or  modified  it  so 
as  to  exclude  from  its  operation  cases  where  the  servants 
are  in  different  departments  of  the  common  business,  or 
the  servant  causing  the  injury  is  in  authority  over  the  in- 
jured servant.  (Bailroad  Company  v.  Keary,  3  Ohio  Stat.  201 ; 
Railroad  Company  v.  Denning,  17  Ohio  Stat.  197;  BaUroad 
Company  v.  Collins,  2  Duvall,  114;  Chamberlain  v.  BaUroad 
Company,  11  Wis.  238)    In  Dixon  v.  BavkenSj  the  Court  of 
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Session  of  Scotland  wholly  denied  the  rule,  as  entirely  nn- 
reconcilable  with  legal  reason.  (1  Am.  Railway  Gases,  669.) 
In  Pennsylvania,  two  of  the  five  judges,  and  in  South  Caro- 
lina three  of  the  ten  judges  dissent  from  the  leading  de- 
cision affirming  this  rule.  {Ryan  v.  Railroad  Company^  11 
Harris,  884;  Mar  fay  v.  Railroad  Company  ^  1  McMuUan, 
887,) 

In  a  case  decided  in  1867,  the  Supreme  Court  of  Connec- 
ticut, while  accepting  the  rule  upon  the  authority  of  former 
adjudications,  use  this  language  in  reference  to  the  policy 
upon  which  it  is  said  to  be  founded:  ''With  respect  to  coi^- 
siderations  of  policy,  it  is  by  no  means  certain  that  the 
public  interest  would  not  be  subserved  by  holding  the  su- 
perior, with  his  higher  intelligence,  his  surer  means  of  in- 
formation, and  his  power  of  selecting,  directing,  and  dis- 
charging subordinates,  to  the  strictest  accountability  for 
their  misconduct  in  his  service,  whoever  may  be  the  sufferer 
by  it.  A  principal  is  responsible  to  an  employee  for  his 
own  negligence;  why  should  he  not  be  liable  for  that  of  his 
agent,  over  whom  the  employee  has  no  control  and  of  whom 
he  may  have  no  knowledge."  (Burke  v.  Railroad  Company ,  34 
Conn.  474»  See  also,.  Waller  v.  Railroad  Company^  2  H.  & 
C.  Ill,  in  note.) 

In  the  present  state  of  judicial  decision  inquiry  may, 
without  presumption,  be  made  whether  and  how  far  the 
rule  is  or  is  not  true;  especially  when  we  remember  that  it 
is  of  recent  origin — ^is,  in  fact,  an  exception  ingrafted  upon 
an  ancient  maxim  of  the  common  law,  from  considerations 
of  public  policy  and  convenience,  as  the  rule  best  calcu- 
lated to  protect'  the  rights  and  secure  the  safety  of  all 
between  whom  the  social  relation  of  master  and  servant 
exists. 

On  looking  into  the  decisions  which  support  the  rule,  we 
find  they  proceed  upon  the  theory  that  there  is  an  implied 
condition  in  every  contract  of  service  that  the  employee 
takes  upon  himself  all  the  ordinary  risks  of  the  service, 
including  the  negligence  of  his  fellow  servants,  and  that  in 
consideration  of  assuming  such  risks  the  servant  receives 
increased  compensation. 
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The  justice  and  policy  of  this  are  maintained  by  these 
arguments:  That  these  are  perils  which  the  servant  is  as 
likely  to  know,  and  against  which  he  can  as  effectually 
guard,  as  the  master;  that  they  are  perils  which  can  be  as 
distinctly  foreseen  and  provided  for  in  the  rate  of  compen- 
sation as  any  others;  that  where  several  persons  are  em- 
ployed in  one  common  enterprise,  and  the  safety  of  each 
depends  much  on  the  care  and  skill  with  which  each  other 
shaU  perfom  Lis  appropriate  duty,  each  k  an  observer  of 
the  conduct  of  the  others,  can  give  notice  of  any  miscon- 
duct, incapacity  or  neglect  of  duty,  and  leave  the  service  if 
the  common  employer  will  not  take  such  precautions  and 
employ  such  agents  as  the  safety  of  the  whole  party  may 
require;  that  if  we  are  to  teach  each  agent  that  for  the 
negligence  of  others  resulting  in  an  injury  to  himself  he 
can  grasp  the  treasures  of  his  principal,  he  ceases  his  vigil- 
ance over  those  with  whom  he  works — a  bribe  is  held  out 
to  him  to  incur  personal  risks  which  he  may  have  facilities 
to  render  partially  harmless  to  him,  but  which  may  carry 
destruction  to  others;  and,  finally,  that  the  safety  of  all  will 
be  better  secured  by  enforcing  the  rule  than  by  giving  the 
servant  his  action  against  his  master.  {Fartvdl  v.  Railroad 
Ccyiyorationy  4  Met.  49;  dissenting  opinion  of  Spaulding, 
judge,  in  Stevens  v.  Railroad  Company,  20  Ohio,  150.)  This 
reasoning  will  not  support  the  rule,  unless  the  general 
terms  *  *  fellow-servants  "  and  '  *  common  employment "  are 
taken  in  a  restricted  sense.  The  rule  requires  us  to  imply 
certain  terms  not  expressed  by  the  parties  to  be  part  of  the 
contract  of  service,  and  the  question  is,  how  far  considera- 
tions of  public  policy  and  convenience  authorize  courts  to 
go  in  that  direction. 

That  every  servant  takes  upon  himself  the  ordinary  risks 
and  perils  of  the  service  he  undertakes)  must  be  admitted 
as  a  rule  founded  in  justice  and  sound  policy.  That  these 
ordinary  risks  include  all  such  as  are  liable  to  happen  in 
the  performance  of  the  work  he  engages  to  do,  although  he 
and  his  fellow-servants  discharge  their  duty  and  exercise 
due  care  is  also  clear. 

Nor  will  it  be  denied  that,  if  the  servant  has  contracted 
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to  serve  in  any  specified  branch  or  department  of  his 
master's  general  business,  he  assumes  the  risks  arising 
from  the  negligence  of  those  of  his  fellow-servants,  not  his 
superiors  in  authority,  who  are  engaged  in  the  same  depart- 
ment, whose  conduct  he  has  an  opportunity  of  observing, 
and,  against  the  consequences  of  whose  negligence  he  can 
thus,  to  some  extent,  protect  himself  by  the  exercise  of  his 
own  care  and  prudence.  But  it  seems  apparent  that  any 
rule  which  goes  further,  and  throws  upon  the  servant  any 
risks  other  than  those  which  are  the  natural  and  ordinary 
incidents  of  the  work  he  agrees  to  do,  and  which  he  might 
fairly  anticipate  as  liable  to  accompany  his  undertaking,  is 
unjust  and  indefensible.  Such  a  rule,  we  think,  is  the  one 
in  question,  when  so  construed  as  to  include  in  the  term 
''fellowHservants  engaged  in  a  common  employment"  all 
who  are  employed  by  the  same  master,  though  laboring 
in  distinct  and  separate  departments  of  his  business.  Car- 
ried to  this  extent,  the  rule  relieves  the  master  of  a  respon- 
sibility which  justice  and  policy  alike  require  he  should 
bear.  Among  the  duties  and  obligations  arising  out  of  the 
relation  of  master  and  servant,  the  law  regards  that  of  the 
master  to  provide  for  the  safety  of  the  men  in  his  employ- 
ment as  the  first  and  highest.  It  is  peculiarly  so  where, 
like  that  of  mining,  the  bilsiness  is  hazardous.  This  obli- 
gation includes  the  exercise  of  due  care  in  the  selection  of 
all  who  are  to  act  for  him,  and  requires  him  at  least  to  see 
to  it  that  those  who  labor  in  one  department  of  his  business 
are  not  injured  by  his  chosen  servants  in  another.  Unless 
this  is  so,  there  is  no  adequate  protection  to  the  laborer 
against  his  employer's  negligence;  for  the  workmen  in  one 
department,  having  no  authority^  over  those  in  another,  nor 
any  opportunity  of  observing  or  influencing  their  conduct, 
or  of  guarding  themselves  by  their  own  care  and  pi*udence, 
are  defenseless  save  through  the  watchful  care  of  the  master, 
which  can  be  secured  only  by  throwing  upon  him  the 
responsibility  of  seeing  that  each  department  of  his  busi- 
ness is  conducted  with  due  care.  It  is  assuming  the  whole 
question — as  to  the  reason,  justice  and  policy  of  exempting 
the  master  from  liability  in  such  cases — to  say  that  such 
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exemption  is  implied  from  the  cod  tract  of  service;  for 
unless  the  exen^ption  is  demanded  by  reason  and  soand 
policy,  it  ought  not  to  be  implied. 

The  defendant  is  a  corporation  engaged  in  mining.  From 
the  trustees  down  to  the  lowest  grade  of  its  employees,  all 
are  engaged  in  one  common  object:  namely,  obtaining  gold 
and  silver  from  the  mine.  In  a  general  sense,  they  are  all 
fellow -servants  engaged  in  a  common  service.  Yet,  no 
court,  it  is  believed,  has  gone  so  far  as  to  say  that  all  these 
are  fellow-servants  withiQ  the  rule  contended  for  here  by 
the  defendant.  If  the  defendant  negligently  provides  in- 
sufficient machinery,  the  negligence  is  necessarily  that  of 
some  one  of  its  servants;  yet,  all  the  courts  agree  that  it 
may  be  liable  to^  one  of  its  servants  for  such  negligence. 
So,  if  there  is  neglect  in  selecting  a  servant,  it  must  be  the 
neglect  of  some  servant  of  the  corporation;  yet,  there  is  no 
doubt  that  the  corporation  is  liable,  if,  from  such  neglect, 
injury  results  to  a  fellow-servant.  In  these  cases,  the  ser- 
vant injured,  and  the  one  guilty  of  negligence,  are  not  re- 
garded as  fellow-servants  within  the  rule.  Hence,  it  cannot 
be  truly  said  that  the  servant,  by  his  contract  of  service, 
.  impliedly  takes  upon  himself  the  risk  of  injury  from  tiie 
negligence  of  all  who,  in  a  general  sense,  are  his  fellow- 
servants.  As  between  some  who,  in  common  speech,  are 
properly  enough  called  fellow-servants,  the  master's  liability 
attaches;  as  between  others,  it  does  not.  Who  are  to  be 
considered  fellow-servants,  engaged  in  a  common  business, 
within  the  rule  is,  in  some  degree,  an  open  question  in  each 
case,  to  be  determined  by  the  facts  of  the  particular  case. 
But  there  should  be  some  established  principle  to  guide  us 
in  determining  that  que8ti9n,  and  it  ought  to  rest  on  sound 
reasoning.  The  principle  which  lies  at  the  foundation  of 
the  master's  exemption  in  any  case,  is  this :  That  the  ser- 
vant, having  voluntarily  entered  into  a  contract  of  service 
to  do  a  specified  work  for  a  specified  compensation,  has 
thereby  accepted  the  ordinary  perils  incident  to  doing  that 
work;  and  whenever  the  negligence  of  another  employee  of 
the  same  master  can  be  considered  an  ordinary  risk,  one 
which  he  might  reasonably  anticipate  at  the  time  of  making 
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his  contract,  he  accepts  a1»o  the  perils  liable  to  happen 
through  such  negligence.  And  \t  seems  clear  that  upon 
this  principle,  those  only  are  fellow-servants  for  whose 
negligence,  one  to  another,  the  master  is  exempt,  who  serve 
in  such  capacity  and  in  such  relation  to  the  master  and  each 
other,  that  the  means  of  the  servants  to  protect  themselves 
are  equal  to,  or  greater,  than  those  of  the  master  to  afford 
them  protection;  and  that  further  than  this  justice  and 
policy  forbid  us  to  carry  the  implied  portion  of  the  contract 
of  service.  Beyond  this  an  injured  servant  has  as  clear 
title  to  relief  against  the  master  as  a  stranger,  upon  the 
maxim  respondeat  sifpeiior.  Such  cases  as  that  of  Ford,  in 
17  Wallace,  and  Ford  v.  Railroad  Company,  110  Mass.  240, 
with  many  others,  show  that  the  contract  of  service  is  not 
presumed  to  regulate  all  the  rights  and  duties  of  the  parties. 
Under  various  circumstances,  the  master  has  been  held 
liable  to  one  servant  for  the  negligence  of  another,  notwith- 
standing the  privity  of  contract.  In  such  cases  the  master's 
liability  attaches,  not  by  virtue  of  his  contract,  but  upon 
the  maxim  respondeat  8iLpeii<yi\  which  maxim  our  Supreme 
Court  has  said  is  of  "universal  application,"  and  ** wholly 
irrespective  of  any  contract,  express  or  implied,  or  any 
other  relation  between  the  injured  party  and  the  master." 
{Bailroad  Company  v.  Deihy,  14  How.  468.) 

[Regarding  the  case  at  bar  in  the  light- of  the  conclusions 
thus  reached,  the  complaint  states  a  good  cause  of  action, 
and  it  is  not  enough  to  defeat  it  that  the  negligence  charged 
must  have  been  that  of  some  servant  of  the  defendant  em- 
ployed in  the  same  general  business  with  the  plaintiff.  To 
defeat  the  action  it  must  appear  that  the  plaintiff  and  the 
person  whose  negligence  caused  the  injury  were  fellow-ser- 
vants within  the  principles  announced  in  this  opinion. 

The  demurrer  is  overruled. 
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J.  P.  Knaresborough  v.  Belcher  Silver  Mining 

Company. 

District  Court,  District  of  Neyada. 
September  20,  1875. 

1.  Pleading  in  Suits  fob  Personal  Injuries.— In  a  suH  to  recover 

damages  for  injuries  caused  by  a  defective  platform,  it  was  alleged  that 
the  defendant  provided  the  platform  negligently,  Without  any  Averment 
either  that  plaintiff  was  ignorant  of  the  defect,  or  that  it  was  known 
to  defendant:  Held,  that  the  complaint  was  sufficient,  and  that  knowl- 
edge on  the  part  of  plaintiff  was  a  circumstance  to  convict  him  of  con- 
curring^negligence,  and  proof  of  it  should  come  from  the  defendant 

2.  Idem — Negligence. — Knowledge  on  the  part  of  defendant  is  an  ingre- 

dient of  negligence,  and  may  be  proved  under  the  general  allegation  of 
negligence. 

Before  Mr.  Justice  Field,  and  Hillyeb,  District  Judge. 

The  plaintiff  sues  for  injuries  received  while  in  defend- 
ant's employment.  The  injuries  were  caused  by  a  defective 
floor  or  platform  upon  which*  he  was  at  work,  and  it  is  al- 
leged in  the  complaint  that  the  defendant  provided  this 
insecure  and  defective  platform  negligently.  There  is  no 
allegation  in  the  complaint  that  the  plaintiff  did  not  know, 
or  that  the  defendant  did  know,  that  the  floor  was  defective 
and  insecure. 

To  this  complaint  a  demurrer  is  filed  for  two  causes. 
First.  For  the  want  of  an  allegation  of  knowledge  on  the 
part  of  defendant,  and  a  want  of  it  on  plaintiff's  part  that 
the  floor  was  defective.  And,  second,  because  the  injury, 
if  any,  resulted  from  the  negligence  of  plaintiff's  fellow- 
servants. 

Lindsay  d  DicksoUy  for  plaintiff. 
Whiiman  dt  Wood,  for  defendant. 

By  the  Court,  Hillyeb,  J«  That  the  plaintiff  is  not,  in 
making  out  his  case,  required  to  show  a  want  of  concurring 
negligence  on  his  part,  is  settled  by  the  Supreme  Court  in 
Railroad  Company  v.  Oladmon,  15  Wall.  401.    The  Court 
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there  say:  ''The  plaintiff  may  establish  the . negligence  of 
the  defendant,  his  own  injury  in  consequence  thereof,  and 
his  case  is  made  out.  If  there  are  circumstances  which 
conyict  him  of  concurring  negligence,  the  defendant  must 
prove  them,  and  thus  defeat  the  action.  Irrespective  of 
statute  law,  the  burden  of  proof  on  that  point  does  not  rest 
upon  the  plaintiff."  KnowlecTge  on  the  part  of  plaintiff  that 
the  platform  was  defective  and  unsafe  is  clearly  a  circum- 
stance tending  to  convict  him  of  concurring  negligence,  the 
proof  of  which,  upon  the  authority  cited,  rests  upon  the 
defendant.  It  was  therefore  unnecessary  to  allege  a  want 
of  knowledge  on  his  part. 

As  to  the  want  of  an  averment  of  knowledge  on  defend- 
ant's part,  if  such  knowledge  is  a  fact,  without  proof  of 
which  the  plaintiff  cannot  establish  tlie  charge  of  negli- 
gence, then  it  should  be  averred.  If,  however,  the  defend- 
ant may  be  convicted  of  negligence,  though  ignorant  of  the 
defects  in  the  platform,  then  the  complaint  is  sufBcient,  and 
the  question  of  defendant's  knowledge,  or  want  of  it,  is  im. 
portant  as  a  matter  of  evidence  only,  in  proof  of  the  essen- 
tial fact,  which  is  the  negligence. 

That  the  latter  proposition  is  the  true  one,*appears  both 
by  the  weight  of  authority  and  reason.  In  cases  like  the 
present,  knowledge  is  regarded  as  an  ingredient  of  negli- 
gence, which  may  be  proved  under  an  allegation  of  negli- 
gence. It  was  so  held  upon  demurrer,  in  Byrcni  v.  Tdt- 
graph  Co.,  26  Barb.  39.  If  a  master's  personal  knowledge 
of  defects  in  his  machinery  is  necessary  to  his  liability, 
says  Mr.  Justice  Byies,  the  more  a  master  neglects  his  busi- 
ness and  abandons  it  to  others,  the  less  will  he  be  liable. 
*  *  *  But.  knowledge  is  only  an  ingredient  in  negligence. 
{Clark  V.  Holmes,  7  H.  &  N.  Ex.  .937.)  Knowledge  is  only  a 
a  fact  in  the  case,  to  be  considered  by  the  jury  with  the 
other  circumstances  in  determining  on  the  ond  hand  whether 
the  defendant  has  been  guilty  of  negligence,  and  on  the 
other  whether  the  plaintiff  has  been  guilty  of  contributory 
negligence.  But  in  neither  case  is  such  knowledge  neces- 
sarily conclusive  on  the  point.  (Id.,  and  William  v.  Cl(yagh, 
2  H.  &  N.  258.)    To  tbe  same  effect  is  the  case  of  Ford  v. 
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Railroad  Co.^  10  Mass.  240.  Speaking  of  knowledge  on  de- 
fendant's part,  the  court  said:  ''The  question  was  not 
whether  the  officers  named  knew  or  might  have  known  of 
the  defect,  or  of  the  incompetency  of  those  who  had  charge 
of  repairs,  but  whether  the  corporation  in  any  part  of  its 
organization,  by  any  of  its  agents,  or  for  want  of  agents, 
failed  to  exercise  due  care  to  prevent  injury  to  the  plaintiff 
from  defects  in  the  instrument  furnished  for  his  use.  Upon 
this  point  we  think  the  demurrer  is  not  well  taken. 

The  second  cause  of  demurrer  alleged  is,  that  the  injury, 
if  any,  resulted  from  the  negligence  of  plaintiff's  fellow- 
servants.  In  the  case  of  Kielley  against  the  same  defendant, 
this  point  was  discussed  at  some  length  at  this  term,  and 
the  conclusion  reached  that  the  doctrine  contended  for  by 
the  defendant  was  not  law.  It  was  this:  That  the  defend- 
ant, being  a  corporation,  ^and  unable  to  act  otherwise  than 
by  means  of  servants,  all  persons  employed  by  it  in  the 
same  general  business  must  necessarily  be  fellow-servants, 
within  the  rule  exempting  the  master  from  liability  for  the 
negligence  of  one  servant  to  another.  It  is  unnecessary  to 
discuss  the  point  in  this  case,  or  do  more  than  refer  to 
what  was  said  by  the  court  in  Kielley's  case. 

The  demurrer  is  overruled. 


The  Giant  Powder  Company  v.  The  California 

Powder  Works. 

GiBOUiT  CouBT,  District  of  Caufobnia. 
Skptembeb  22,  1875. 

1.  Original  Patent  for  PRocEsa— Where  the  specifications  in  a  patent 

particularly  describe  four  di£ferent  modes  of  exploding  nitro-glyoerine: 
1.  By  exploding  gunpowder  confined  in  a  waterproof  tube  in  contact 
with  it;  2.  By  an  electric  spark  or  current;  3.  By  inserting  in  the 
liquid  a  thin  case  containing  some  substance  evolving  heat;  4.  By  a 
fuse;  and  claimed  as  his  invention  "the  use  of  nitro-glycerine  or  its 
equivalent  substantially  in  the  manner  and  for  the  purposes  described:" 
Held,  that  the  patent  is  for  a  process  and  not  for  a  compound.  (Per 
Mr.  Justice  Field.) 

2.  Re-issue  for  Compound. — ^The  original  patent  having  been  surren- 
dered»  there  were  re-issues  in  several  divisions ;  one  for  a  compound  of 
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Qtiro-glycerine  and  gunpowder ;  one  for  a  compound  ot  nitro-glycerine 
and  gun-cotton  ;  and  one  for  a  compound  of  nitro-glycerine  and  rocket 
powder :  Held,  that  each  of  these  re-issues  is  a  patent  for  a  compound, 
not  for  a  process.  (Id.) 

3.  Re-issues  Void.— The  original  patent  being  for  a  process  and  the  three 

re-isBues  mentioned  being  for  compounds,  they  were  not  embraced  in 
the  invention  originally  described  and  patented,  and  the  re-issues  are 
void.  (Id.) 

4.  Re-issue,  When  Authorized.— Under  section  53  of  the  act  of  1870, 

(16  Stat,  205)  a  re-issue  is  not  authorized  unless  the  original  patent  is 
inoperative  or  invalid  from  a  defective  or  insufficient  specification,  or 
the  claim  of  the  patentee  exceeds  his  right  (Id.) 

5.  Same. — Machine  Patents. — In  determining  the  propriety  of  are-issue 

no  new  matter  can  be  introduced  except  in  cases  of  machine  patents.  (Id. ) 

6.  Re-issue  of  Patents  other  than  for  Machines. — If  the  patent  does 

not  relate  to  a  machine,  the  specification,  if  defective,  may  be  made 
more  definite  and  certain,  so  as  to  embrace  the  claim  made,  or  the  claim 
may  be  so  modified  as  to  correspond  with  the  specification  ;  but  this  is 
the  extent  to  which  modifications  can  be  made  in  such  cases.  (Id.) 

7.  Nobel's  Original  Patent  was  neither  inoperative  nor  invalid 
by  reason  of  any  defect  or  insufficiency  of  the  specifications  of  the 
patent  set  out  in  the  statement  of  the  case.  The  specification  was  un- 
ambiguous and  covered  all  that  was  claimed  ;  but,  if  otherwise,  no  new 
matter  not  relating  to  the  process  claimed,  but  relating  to  compounds 
made  by  uniting  nitro-glycerine  with  other  substances,  could  be  added 
to  the  specifications.  (Id.) 

8.  Re-issues  Under  the  Statute  must  be  for  the  same  invention  which 

was  embraced  in  the  original  patent,  or  if  re-issued  in  divisional  parts, 
each  division  must  be  for  some  distinct  and  separate  part  of  that  inven- 
tion. (Id.) 

9.  Change  of  Specifications  and  Re-issues.— Where  the  inventor 

originally  filed  specifications  embracing  both  compounds  and  cognate 
processes,  but  afterwards  filed  amended  specifications  omitting  the 
compounds,  and  the  patent  issued  upon  the  amended  specifications 
which  were  alone  attached  thereto,  upon  an  application  for  re-issues  in 
divisions,  the  commissioner  of  patents  is  limited  in  his  re^issnes  to  the 
invention  embraced  in  the  amended  specifications  attached  to  the  origi- 
nal patent,  and  cannot  look  at  the  specifications  first  filed,  and  after- 
wards abandoned,  to  ascertain  what  the  invention  sought  to  be  patented 
was.  (Id.) 

la  Re-issue  of  a  Rr-issub. — ^Where  a  patent  is  annrendered  and  a  re- 
issue obtained,  a  second  re-iasue  on  surrender  of  the  first,  must  be  lim- 
ited to  the  invention  embraced  in  the  first  re-issue.  (Id. ) 

11.  Construction  of  Original  and  Re-issued  Patents.— Where  up- 
on, a  comparison  of  the  original  and  the  re-issued  patents,  it  appears 
upon  the  face  of  the  patents  that  the  latter  is  not  for  the  same,  or  some 
part  of  the  same  invention  as  that  embraced  in  the  former,  it 
29 
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will  be  adjudged  void  on  the  ground  that  it  vaa  issued  without  autho- 
rity. (Id.) 

12.  Re-issues  Under  Act  of  1836.- On  an  application  for  a  re-issue  of 
a  patent  under  the  Act  of  1836,  the  commissioner  was  not  authorized 
to  look  beyond  the  patent  as  originally  granted  with  the  specifications 
and  diagrams  thereto  annexed,  and  the  models  deposited  in  the  patent 
office,  for  the  purpose  of  ascertaining  what  invention  was  intended  to 
be  patented.     (Per  Sawyer,  Circuit  Judge.) 

1.^.  Nobel's  Patent  within  the  Rule.— NobePs  patent  having  been 
issued  in  1865,  his  rights  accrued  and  they  must  be  determined  under 
the  provisions  of  the  act  of  1836,  and  there  being  no  model,  upon  an 
application  for  a  re-issue  made  prior  to  the  passage  of  the  act  of  1870, 
he  would  be  limited  in  the  re-issue  to  the  invention  as  described,  sub- 
stantially indicated  or  suggested  in  the  original  patent,  and  the  spe- 
cificatiotis  and  drawings  appended  thereto. 

Before  Mr.  Justice  Field,  and  Sawyeb,  Circuit  Judge. 

Demurrer  to  bill  to  enjoin  the  infringement  of  a  patent. 
In  addition  to  the  facts  stated  in  the  opinion  of  the  court 
the  following  bearing  upon  the  points  decided  were  alleged 
in  the  bill : 

Alfred  Nobel  on  the  sixteenth  day  of  September,  A.  D. 
1865,  duly  filed  in  the  United  States  patent  office  an  applica- 
tion for  a  patent  addressed  to  the  commissioner  of  patents, 
praying  for  letters-patent  for  his  invention;  and  with  said 
petition  said  Nobel  filed  in  said  patent  ofiice  a  power  of  at- 
torney appointing  and  constituting  Henry  Howson  his  attor- 
ney and  agent  to  alter  and  modify  the  specifications  and 
drawings  in  his  said  application,  to  receive  the  patent,  etc. 
With  said  application  for  a  patent,  said  Nobel  duly  filed 
his  specifications  and  drawings  describing  his  invention,  a 
copy  of  which  specifications  and  drawings  marked  ''Ex- 
hibit A''  is  made  a  part  of  the  bill.  That  part  of  the  speci- 
fications set  out  in  ''Exhibit  A"  necessary  to  illustrate  the 
points  of  the  decision  is  as  follows,  to-wit: 

"Exhibit  A. 

"Memorandum,  relating  to  Alfred  NobeFs  invention  for  the  nse  of  nitro- 
glycerine and  analogous  substances  as  substitues  for  gunpowder. 

"There  is  a  class  of  substances  long  known,  but  not  ap- 
plied as  yet  to  technical  purposes,  in  consequence  of  prac- 
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tical  diffioulties  in  promoting  their  explosion;  suoh  are 
nitro-gljcerine,  the  nitrates  of  ethyl  and  methyl,  nitromanite, 
etc. 

"The  peculiar  property  which  distinguishes  this  class  of 
substances  is  that  fire  may  be  applied  to  them  without  their 
exploding.  Thus  nitro-glycerine,  if  ignited  in  an  open 
space,  is  slowly  decomposed  with  a  bluish  flame,  but  the 
fire  goes  out  when  the  match  is  withdrawn;  hence  nitro- 
glycerine cannot,  under  ordinary  circumstances,  be  looked 
upon  as  a  ready  explosive  agent,  for  while  gunpowder  and 
other  explosive  substances  hitherto  used,  always  explode 
when  fire  is  set  to  them,  nitro-glycenue,  on  the  other  hand, 
and  analogous  substances,  must  be  heated  to  the  degree  of 
their  detonation  in  order  to  explode.  If  a  drop  of  nitro- 
glycerine is  poured  upon  an  anvil,  the  blow  of  a  hammer, 
through  the  heat  developed  by  compression  causes  it  to  ex- 
plode, but  only  that  pai*t  which  has  received  the  blow,  so 
that  the  explosion  in  this  case  is  only  a  local  one. 

''A  chief  point  in  my  invention  consists  in  overcoming  this 
difficulty.  According  as  nitro-glyceriue  is  to  be  used  for 
fireaims  or  for  blasting,  I  adopt  two  different  methods  for 
promoting  its  explosion,  viz: 

"1.  By  mixing  it  with  gunpowder,  gun-cotton,  or  any  other 
substance  developing  a  rapid  heat,  nitro-glycerine  being  an 
oil,  fills  the  pores  of  gunpowder  and  is  heated  by  the  latter 
to  the  degree  of  its  explosion.  Ounpowder  treated  in  this 
way  can  take  up  from  ten  to  fifty  per  cent,  of  nitro-glycer- 
ine, and  develops  a  greater  power  with  a  lesser  quickness 
of  explosion.  Where  the  only  object  in  view  is  to  reduce 
the  quickness  of  explosion  of  gunpowder,  I  mix  it  with  or 
make  it  absorb  common  non-explosive  oil  from  one  to  ten 
per  cent,  of  its  weight. 

' '  2.  When  nitro-glycerine  is  to  be  used  for  blasting,  where 
quickness  of  explosion  is  of  great  importance,  1  submit  it  to 
the  most  rapid  source  of  heat  known,  viz.,  that  developed 
by  pressure.  To  effect  this  I  make  use  of  the  pressure  de- 
veloped by  heating  a  minute  poHion  of  nitro-glycerine,  or 
by  the  detonation  of  any  other  violently  exploding  sub- 
stance.   Nitro-glycerine  being  a  liquid,  if  it  cannot  escape, 
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as  for  instance  in  a  bore,  receives  and  propagates  the  initial 
pressure  through  its  whole  mass,  and  is  bj  that  pressure 
instantaneously  heated;  hence  the  first  impulse  of  explosion 
decomposes  the  rest. 

''There  are  many  means  of  attaining  this  impulse  of  ex- 
plosion, such  as — 

**1.  When  nitro-glycerine  in  tubes  is  surrounded  by  gun- 
powder, or  vice  versa; 

**2.  By  the  spark  or  heat  developed  by  a  strong  electric 
current,  when  the  nitro-glycerine  is  inclosed  on  all  sides,  so 
as  not  to  afford  an  escape  to  the  gas  developed; 

**3.  By  a  capsule; 

''4.  By  any  chemical  agents  developing  a  gradual  heat, 
through  which  the  initial  explosion  of  nitro-glycerine  or 
some  other  violently  exploding  substance  may  take; 

''6.  Simply  by  a  fuse.  This  will  do  in  a  closed  space  and 
'  under  sufficient  resistance,  but  if  the  gases  of  decomposed 
nitro-glycerine  are  enabled  to  escape  before  they  accumu- 
late to  such  a  pressure  as  to  effect  the  requisite  impulse  of 
explosion,  the  nitro-glycerine  is  slowly  decomposed,  and  the 
fire  generally  goes  out  before  the  whole  is  consumed; 

"6.  By  what  I  call  "igniters."  They  may  be  greatly 
varied,  but  in  their  simplest  form  they  consist  of  a  wooden 
cylinder,  hollow  inside  and  filled  with  gunpowder,  being 
corked  at  one  end  and  connected  with  a  fuse  at  the  other. 
When  the  nitro-glycerine  has  been  poured  into  the  bore 
this  cylinder  is  let  down  with  its  fuse  until  the  former 
swims  in  the  blasting  oil;  then  the  upper  part  of  the  bore 
is  filled  with  loose  sand,  and  nothing  remains  but  to  ignite 
the  fuse.  The  fuse  in  its  turn  fires  the  gunpowder  con- 
tained in  the  wooden  cylinder,  the  hot  gases  of  the  gunpow- 
der make  their  escape,  and  rush  in  streams  into  the  blasting 
oil,  of  which  they  heat  a  minute  part;  a  local  detonation 
takes  place,  which  as  the  oil  cannot  escape,  heats  it  by. 
pressure  to  about  360°  Fahrenheit,  when  it  explodes  through 
the  whole  mass.  These  igniters  are  the  instruments  of 
which  I  chiefly  make  use  for  causing  the  the  nitro-glycerine 
to  explode.*' 
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[Here  was  inserted  a  diagram  representing  the  mode  of 
exploding  nitro-gljcerine  in  conjunction  with  gunpowder^ 
not  material  to  be  shown  in  this  case.] 

''In  consideration,  therefore: 

''  1.  That  nitro-gljcerine  and  analogous  snbtancefi,  to 
which  fire  can  be  applied  without  causing  their  explosion,  are 
known  for  many  years  without  having  been  applied  to  any 
practical  use  in  consequence  of  practical  difficulties  in  pro- 
moting their  explosion; 

"  2.  That  they  can  be  fired  without  exploding,  therein 
differing  from  all  other  explosive  substances  hitherto  used; 

"3.  That  even  the  blow  of  a  hammer  causes  only  a  local 
explosion; 

''4.  That  I  have  introduced  these  substances  from  the 
domain  of  science  into  that  of  practical  life;  and, 

''6.  That  explosive  substances,  liquid  at  the  ordinary  tem- 
perature have  not  as  yet  been  applied  to  any  technical  use. 

''  I  claim  as  my  invention : 

''1.  The  use  of  gunpowder  or  similar  substances  when 
mii^d  with  nitro-glycerine  or  analogous  substances; 

''2.  The  reduction  of  the  quickness  of  explosion  of  gun- 
powder by  mixing  it  with  oily,  explosive  or  non-explosive 
substances; 

' '  3.  The  effecting  the  detonation  of  nitro-glycerine  or  anal- 
ogous substances  (which  can  be  ignited  without  exploding) 
by  the  heat  developed  by  pressure,  promoting  an  impulse 
of  explosion  which  decomposes  the  rest; 

'*  4.  The  exclusive  use  of  nitro-glycerine  and  the  class  of 
substances  described  above,  or  mixtures  of  such  as  far  as 
their  application  may  be  classed  under  any  of  the  methods 
indicated  in  thi6  memorandum." 

Afterwards,  but  on  the  same  day,  said  Howson  filed  in  the 
patent  office  amendments  to  said  specifications  and  draw- 
ings, which  amendments  were  made  in  part  by  striking  out 
a  portion  of  the  said  specifications  filed  by  Nobel.  On  Oc- 
tober 24, 1865,  upon  said  application,  Nobel  obtained  letters- 
patent  for  his  invention,  with  the  said  amended  specifica- 
tions annexed  thereto.  The  original  specifications,  as  set 
forth  in  said  Exhibit  A,  were  not  annexed  to  the  patent.   The 
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amended  specifications  annexed  to,  and  made  a  part  of  the 
patent  so  issued,  are  as  follows,  to  wit: 

"  The  schedule  referred  to  in  these  letters-patent  and 
making  part  of  the  same. 

**To  all  whom  it  may  concern:  Be  it  known  that  I,  Al- 
fred Nobel,  of  the  City  of  Hamburg,  have  invented  the  use 
of  nitro-glycerine,  or  analogous  substances,  as  a  substitute 
for  gunpowder,  and  I  do  hereby  declare  the  following  to  be 
a  full,  clear  and  exact  description  of  the  same,  reference 
being  had  to  the  accompanying  drawing  and  to  the  letters 
of  reference  marked  thereon.  My  invention  consists  in  the 
use,  as  a  substitute  for  gunpowder,  of  nitro-glycerine,  or  its 
equivalent,  substantially  in  the  manner  described  hereafter, 
so  that  the  said  liquid,  which,  when  exposed,  cannot  be 
wholly  decomposed  and  exploded,  shall,  by  confinement,  be 
subjec^d  to  heat  and  pressure^  by  which  its  total  and  im- 
mediate decomposition  and  explosion  is  effected.  In  order 
to  enable  others  to  make  and  use  my  invention,  I  will  now 
proceed  to  describe  the  method  of  carrying  it  into  effect. 

''On  reference  to  the  accompanying  drawing,  which  forms 
a  part  of  this  specification,  figure  1  is  a  view,  partly  in  sec- 
tion, of  one  apparatus  by  means  of  which  I  render  nitro- 
glyerine,  or  its  equivalent,  available  as  a  substitute  for 
gunpowder;  and  figure  2,  a  plan  view.     [A  cut  was  given  for 

illustration.] 

"There  is  a  class  of  explosive  substances  composing  nitro- 
glycerine— the  nitrates  of  ethyl  and  methyl,  and  nitix>-man- 
nite — which  have  long  been  known,  but  have  never  been 
practically  applied  as  explosive  agents.  When  a  flame  is 
applied  to  gunpowder  or  gnn-cotton,  the  whole  mass  is  in- 
stantaneously decomposed;  this  sudden  decomposition  tak- 
ing place  both  when  the  substance  is  unconfined  and  when 
it  is  ignited  under  pressure. 

*'  On  the  application  of  heat  or  flame  to  nitro-glycerine,  or 
other  of  the  liquids  above-mentioned,  when  the  latter  is 
unconfined,  only  that  portion  of  the  liquid  is  decomposed 
which  is  directly  acted  on  by  the  heat  or  flame,  so  that  it  is 
practically  impossible  to  instantaneously  explode  the  entire 
mass;  hence,  under  ordinary  circumstances,  such  substances 
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cannot  be  looked  upon  as  explosive  agents.  I  have  found, 
however,  that  when  glycerine,  manuite,  or  other  of  the  ma- 
terials mentioned  is  confined,  and  a  portion  of  the  same  is 
heated  to  decomposition,  the  gases  evolved  are  at  such  an 
intense  heat,  and  subject  the  material  to  such  an  excessive 
pressure,  that  the  whole  mass  is  decomposed  almost  in- 
stantaneously. The  chief  point  of  my  invention  consists 
iu  overcoming  the  difficulty  of  igniting  the  entire  mass  of 
the  materials  mentioned,  so  that  the  same  can  be  practically 
used  as  explosive  agents.     *    *    * 

**If  the  material  (nitro-glycerine  properly  prepared)  is  to 
be  used  for  blasting,  it  may  be  poured  directly  into  the 
opening  drilled  into  the  rock,  the  opening  above  the  liquid 
being  closed  in  any  suitable- manner;  for  other  purposes, 
however,  the  material  can  be  best  used  when  confined  in 
cases. 

''The  material  when  thus  confined  may  be  exploded: 
Firstly.  By  exploding  a  quantity  of  gunpowder,  or  other 
substances  in  contact  with  the  liquid  (the  powder  being 
confined  in  a  waterproof  tube  or  case),  the  heated  gases 
evolved  from  the  powder  being  distributed  throughout  the 
mass  of  the  liquid,  raise  the  temperature  of  the  latter  suffi- 
ciently to  decompose  the  same.  When  powder  is  used  for 
this  purpose,  the  case  containing  it  may  be  immersed  in 
the  liquid,  the  powder  being  ignited  by  means  of  a  fuse,  or 
by  an  electric  spark.  If  desirable,  however,  the  liquid 
may  be  placed  in  a  tube  and  inserted  in  a  mass  of  powder, 
which  is  then  ignited  in  any  suitable  manner.  Secondly. 
By  an  electric  spark,  or  by  passing  a  powerful  cuiTcnt  of 
electricity  through  a  fine  wire  immersed  in  the  liquid,  an 
apparatus  for  thus  effecting  the  explosion  of  the  fluid  is 
shown  in  the  accompanying  drawing,  A  being  the  case  con- 
taining the  fluid;  BB,  two  wires  which  pass  through  glass 
tubes  aa,  or  through  other  insulating  substances  into  the 
interior  of  the  case;  and  c,  a  fine  plalina  wire  which  con 
nects  the  ends  of  the  wires  BB  together  within  the  case. 
The  platina  wire  is  heated  by  an  electric  current,  the  ma- 
terial in  contact  with  the  wire  being  thus  decomposed,  and 
the  remaining  portion  subjected  to  the  heat  and  pressure 
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Decessarj  to  instantaDeoiiBly  decompose  the  wEole  mass,  as 
already  described.  Thirdly.  By  iniSerting  in  the  liquid  a 
thin  case  contaioing  lime  and  water,  or  any  substances 
"which  in  combining  evolye  heat.  Fourthly.  By  a  fuse. 
This  will  do  in  a  closed  space,  and  under  sufficient  pressure, 
but  if  the  gases  of  the  decomposed  liquid  are  enabled  to 
escape  before  they  accumulate  to  such  a  pressure  as  to 
effect  the  requisite  impulses  of  explosion,  the  liquid  is  de* 
composed  but  slowly^  and  the  fire  expires  be'fore  the  whole 
mass  is  consumed. 

**  I  claim  as  my  invention,  and  desire  to  secure  by  letters- 
patent  the  use  of  nitro-glycerine,  or  its  equivalent,  substan- 
tially in  the  manner  and  for  the  purpose  described." 

Nobel  having  assigned  his  said  patent  to  the  United  States 
Blasting-oil  Company,  his  said  assignee  in  1869,  surren- 
dered the  original  patent,  and  procured  re-issues  in  several 
divisions,  one  of  which  is  re-issue  No.  3380,  Division  D. 
The  specification  annexed  to  this  re-issue,  so  far  as  they 
tend  to  illustrate  the  points  decided,  are  as  follows,  to  wit: 

''Be  it  known  that  Alfred  Nobel,  of  the  city  of  Hamburg, 
Germany,  has  discovered,  or  invented,  a  new  and  useful 
improvement  in  the  sciences  and  arts  pertaining  to  the  use 
and  manufacture  of  nitro-glycerine.  This  specification  hav- 
ing special  references  to  improvement  in  the  use  of  nitro- 
glycerine." 

The  said  Nobel  does  not  claim  to  have  discovered  or  in^ 
vented  nitro-glycerine,  as  that  was  due  to  Sobrero.  After 
the  simple  discovery  and  chemical  analysis  that  glycerine 
was  capable  of  giving,  when  mixed  with  nitric  and  sulphuric 
acids,  a  substance  analogous  to  gun-cotton,  Sobrero  aban- 
doned further  research  with  the  declared  opinion  that  its 
combustion  or  explosion  could  not  be  managed.  In  this 
condition  the  discovery  or  invention  remained  utterly  use^ 
less  to  men  of  science  and  to  artisans,  until  the  discoveries 
and  inventions  of  Nobel  brought  it  into  practical  service  in 
the  useful  arts.  He  discovered:  First.  That  in  order  to 
explode  the  whole,  or  even  a  large  proportion  of  a  mass  of 
nitro-glycerine,  it  was  necessary  to  subject  it  to  confinement 
or  restraint,  and  that  when  so  confined  it  could  be  exploded 
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io  any  desired  qnactitj,  by  the  application  of  heat  and  pres^ 
Bute,  or  of  either  of  those  agencies. 

Second.  That  it  conld  be  used  for  practical  blasting,  and 
disrupting  material  substances  generally.  And  the  said 
Nobel  inrented  *  *  ♦.  Second.  The  appliances  or  con- 
trivances necessary  to  successfully  explode  nitro-glycerine, 
in  any  desired  quantity,  under  the  management  of  miners 
or  men  of  practical  intelligence. 

We  now  proceed  to  make  a  clear  and  concise  description 
of  the  said  discoveries  and  inventions  of  the  said  Nobel,  in 
order  to  enable  others  skilled  in  the  sciences  and  arts  to 
which  they  belong,  to  make  use  of  and  understand  the  same. 

First.  The  nitro-glycerine,  when  under  conditions  of  con- 
finement, can  be  exploded  in  any  desired  quantity.  There 
is  a  class  of  explosive  substances,  comprvsing  nitro-gly- 
oerine,  the  nitrates  of  ethyl  and  methyl,  and  nitro*mannite, 
which  have  long  been  known,  but  have  never  been  prac- 
tically applied  as  explosive  agents.  When  678^  Fahrenheit 
of  heat  is  applied  to  granulated  gunpowder,  the  whole  mass 
is  exploded.  Gun-cotton  will  explode  in  proportion  to  the 
degree  of  confinement,  igniting  at  266^  Fahrenheit.  Ful- 
minates, ordinarily  used  in  percussion-caps,  will  explode 
when  subjected  to  34(F  Fahrenheit.  Nitro-glycerine  will 
explode  at  36(P  Fahrenheit.  The  decomposition  of  the 
above  and  other  analogous  substances,  however,  take  place 
at  a  much  lower  temperature,  when  subjected  to  pressure. 

Gunpowder  will  explode  to  a  certain  extent,  when  not 
confined,  but  on  the  application  of  heat  or  flame  to  nitro^ 
glycerine,  or  other  of  the  liquids  above  mentioned,  when 
unconfined,  only  that  portion  of  the  liquid  is  decomposed 
which  is  acted  on  directly  by  the  heat  or  flame,  so  that  it  is 
practically  impossible  instantaneously  to  explode  the  entire 
mass.  Nobel  discovered  that  when  nitro-glycerine,  man- 
nite,  or  other  of  the  materials  mentioned,  is  confined,  and 
a  portion  of  the  ^ame  is  heated  to  decomposition,  the  gases 
evolved  are  at  such  an  intense  heat,  and  subject  the  mate- 
rial to  such  an  excessive  pressure,  that  the  whole  mass  is 
decomposed  almost  instantaneously.  The  degree  of  con- 
finement must  be  sufficient  to  allow  a  pressure  upon  the 
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nitro-gljcerine  to  an  extent  that  86(P  Fahrenheit  will  be 
realized,  or  to  hold  it  in  the  presence  of  a  percnssion-capi 
or  other  highly  explosive  agent,  so  that  decomposition  will 
take  place  before  the  liquid  can  escape  the  force  or  heat  of 
the  evolved  gases  of  the  said  cap.  etc.  In  this  manner  and 
by  other  methods  Nobel  discovered  or  invented  that  nitro- 
glycerine could  be  exploded  in  any  desired  quantity. 

Second.  That  nitro-glycerine  could  be  used  for  practical 
blasting  and  disruption  of  material  substances  generally. 

Having  discovered  that  nitro-glycerine  could  be  exploded 
in  any  desired  quantity,  at  the  will  of  the  manipulator, 
Nobel  then  proceeded  to  adopt  it  to  the  useful  arts,  such  as 
blasting  rock,  earth,  and  material  substances  generally. 
To  effect  this  object,  he  invented  the  mode  or  method  here- 
inafter described,  in  substance  a9  follows:  Placing  the 
nitro-glycerine  in  a  drill-hole  or  canister,  and  then  explode 
ing  in  the  midst  of  the  said  nitro-glycerine  a  charge  of  gun- 
powder, gun-cotton,  or  injecting  an  electric  flame  into  the 
mass  of  nitro-glycerine,  or  the  heating  to  red  heat  of  a 
metallic  wire  placed  within  the  nitro-glycerine;  the  neces- 
sary heat  will  be  effective  in  the  decomposition  of  an  atom 
or  more  of  the  nitro-glycerine,  when  confined,  which  will 
cause  the  explosion  of  the  whole  mass.     ^    ^    ^ 

Second.  The  appliances  or  contrivances  necessary  to  suc- 
oessfuUy  and  practic^y  explode  or  decompose  nitro-glycer- 
ine in  any  desired  quantity,  under  the  management  of 
miners,  or  men  of  practical  intelligence.  The  processes  or 
contrivances  invented  by  Nobel  for  exploding  nitro-glycer- 
ine, etc.,  are  of  several  kinds,  all  and  each  calculated  to 
produce  the  required  heat  or  percussion:  First,  by  an 
electric  spark,  or  current  of  electricity,  illustrated  and  ex- 
plained as  follows:  *  *  *  [Here  follow  references  to 
drawings.]  Secondly,  by  exploding  aquantity  of  gunpowder 
or  other  substance  in  contact  with  the  liquid  (the  powder 
being  confined  in  a  water-proof  tube  or^case),  the  heated 
gases  evolved  from  the  powder  being  distributed  through- 
out the  mass  of  the  liquid,  raise  the  temperature  of  the 
latter  sufficiently  to  decompose  the  same.  When  powder 
is  used  for  this  purpose,  the  case  containing  it  may  be  im- 
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mersed  in  the  liquid,  the  powder  being  ignited  by  means 
of  a  fuse,  or  by  an  electric  spark.  If  desirable,  however, 
the  liquid  may  be  placed  in  a  tube,  and  inserted  in  a  mass 
of  powder,  which. is  then  ignited  in  any  suitable  manner. 
*  *  *  [Illnstrations  follow.]  Thirdly,  the  nitro-gly- 
cerine  placed  in  a  drill-hole  or  canister  *  *  *  may  be  ex- 
ploded by  a  train  fuse  of  fulminate  powder,  or  composition; 
for  example,  the  ordinaiy  fulminate  powder  used  in  per- 
cussion-caps may  be  put  in  a  tube,  or  casing  of  fibre,  gutta 
percha,  and  made  to  fire,  explode,  or  spit  into  the  nitro- 
glycerine. This  will  do  in  a  closed  space  and  under  suffi- 
cient pressure,  but  if  the  gases  of  the  decomposed  liquid 
are  enabled  to  escape  before  they  accumulate  to  such  a  pres- 
sure as  to  affect  the  requisite  impulses  of  explosion,  the 
liquid  is  decomposed  but  slowly,  and  the  fire  expires  before 
the  whole  mass  is  consumed.  Fourthly,  by  inserting  in  the 
liquid  a  thin  case  containing  lime  and  water,  or  any  sub- 
•  stance,  which,  when  combining,  evolve  heat.  Also,  by  the 
liberation  of  substances  or  matter,  either  with  the  nitro- 
glycerine, in  the  presence  of  the  nitro-glycerine,  or  in  the 
midst  of  nitro-glycerine,  by  which  process  or  processes, 
mixing,  engaging,  or  forming  gases  may  be  evolved  of  suf- 
ficient heat  to  produce  decomposition,  or  explosion  of  the 
nitro-glycerine. 

Having  thus  fully  described  the  discoveries  and  inven- 
tions of  the  said  Alfred  Nobel,  with  sufficient  clearness  and 
distinctness  to  enable  others  skilled  in  the  sciences  and 
arts  to  which  they  belong,  to  make  and  nse  the  same, 
what  we  claim  as  the  discoveries  or  inventions  of  the  said 
Nobel,  and  desire  to  secure  by  letters-patent,  in  the  name 
of  the  United  States  Blasting  Oil  Company,  aforesaid,  as 
the  assignee  of  the  said  Nobel,  is  as  follows : 

''The  application  and  use  of  nitro-glycerine,  simple  or 
compouifded,  as  an  explosive  for  blasting,  or  for  disrupting 
purposes,  in  the  manner,  and  substantially  as  hereinbefore 
described." 

In  1872,  the  company  surrendered  re-issue  No.  3880  Di- 
vision D,  and  procured  further  re-issues  on  that  in  two 
divisions,  designated  re-issues  No.  4818,  Division  D,  and 
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re-issue  No.  4819,  Division  E.  The  specifications  annexed 
to  said  re-issue  No.  4818,  so  far  as  they  are  important  in 
this  case,  are  as  follows,  to  wit  (after  stating  the  difficulty 
in  exploding  a  body  of  nitro-glycerine,  h^  proceeds) : 

''A  principal  object  of  Nobel's  invention  consists  in  the 
removal  of  this  obstacle  to  the  use  of  nitro-glycerine  and 
the  analogous  substances  before  named  as  explosives.  For 
this  end  t^o  different  methods  have  been  invented  by  No- 
bel for  promoting  the  explosion  of  nitro-glycerine.  One 
method,  which  forms  the  subject  of  this  patent,  relates  to  a 
compound  with  nitro-glycerine  of  other  more  easily  explo- 
sive  substances;  and  the  other  method,  which  is  described 
in  a  separate  specification,  relates  to  the  means  of  effecting 
the  explosion.  Nobel  discovered  that  the  difficulty  expe- 
rienced in  effecting  the  explosion  of  nitro-glycerine,  and  the 
analogous  substances  before  mentioned,  could  be  overcome 
by  mixing  or  combining  them  with  gunpowder,  gun-cotton, 
or  other  similar  substances.'  This  mixing  may  be  effected  in 
any  convenient  manner,  and  the  proportions  in  which  they 
are  to  be  combined  may  be  varied  to  suit  the  pleasure  or 
convenience  of  the  user  or  manufacturer.  The  nitro-gly- 
cerine may  be  mixed  with  gunpowder  or  gun-cotton,  either 
of  which  will  absorb  a  considerable  quantity  of  nitro-gly- 
cerine— say  thirty-per  cent.,  more  or  less — in  such  propor- 
tions as  to  mat^e  the  compound  either  wet  or  comparatively 
dry.  If  mixed  with  gunpowder,  it  may  be  either  absorbed 
with  it,  by  pouring  the  nitro-glycerine  on  the  mass  of  gun- 
powder, or  the  two  may  be  mingled  together  by  trituration, 
the  powder  in  the  nitro-glycerine. 

''  The  effect  of  these  combinations  will  produce  an  explo- 
sive especially  suitable  for  certain  blasting  purposes — for 
example,  in  crevice-rock — and  greatly  superior  either  to 
gunpowder  or  gun-cotton  in  explosive  force,  and  quite 
readily  exploded,  so  that  it  may  be  fired  and  exploded  by 
means  of  a  match  or  electric  spark,  in  like  manner  as  gun- 
powder or  gun-cotton  alone.  By  means  of  this  combination 
with  gunpowder,  gun-cotton,  or  other  similar  readily  explo- 
sive substances,  of  nitro-glycerine,  and  the  analogous  sub- 
stances before  named,  which  are  liquid  at  the  ordinary 
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temperature,  these  snbstaoces  which  had  not  at  the  date  of 
NobeFs  invention  been  applied  to  any  technioal  use  as  ex- 
plosives, owing  to  their  difficulty  of  explosion,  hare  been 
introduced  from  the  domain  of  science  into  that  of  prac- 
tical use  in  the  arts,  and  have  rendered  of  commercial  value 
what  was  preriously  known  as  a  mere  chemical  cariosity. 

*^  We  therefore  claim  as  the  invention  of  said  Alfred  Nobel, 
and  desire  to  secure  by  letters-patent,  in  the  name  of  the 
United  States  Blasting-oil  Company,  as  assignees  of  said 
Nobel : 

"1.  The  utilization,  as  explosives,  of  nitro-glycerine,  and 
the  analogous  substances  hereinbefore  mentioned,  by  com- 
bining therewith  gunpowder,  gun-cotton,  or  other  similar 
substances  developing  a  rapid  heat  on  combustion,  sub- 
stantially as  hereinbefore  described; 

•*  2.  The  combination  of  gunpowder  with  nitro-glycerine, 
substantially  as  and  for  the  purposes  hereinbefore  de- 
scribed; 

"  3.  The  combination  of  gun-cotton  with  nitro-glycerine, 
substantially  as  and  for  the  purposes  hereinbefore  de- 
scribed." 

The  important  parts  of  the  specifications  of  No.  4819  are 
as  follows : 

**  The  principal  object  of  Nobel's  invention  consists  in  the 
removal  of  this  obstacle  to  the  use  of  nitro-glycerine  as  an 
explosive.  For  this  end  two  different  methods  have  been 
invented  by  Nobel  for  promoting  the  explosion  of  nitro- 
glycerine.  One  method,  which  forms  the  subject  of  this 
patent,  consists  in  a  compound  with  nitro-glycerine  of  a 
readily-ignitable  substance;  and  the  other  method,  which  is 
described  in  a  separate  specification,  relates  to  the  means 
of  effecting  the  explosion. 

"  Nobel  discovered  that  by  mixing  nitro-glycerine  with 
rocket  powder,  which  is  a  mere  loose,  mechanical  mixture 
of  nitre,  charcoal  and  sulphur,  the  difficulty  in  effecting  the 
explosion  of  nitro-glycerine  was  effectually  overcome. 
Socket  powder  is  almost  non-explosive,  but  readily  bums 
and  deflagrates  on  contact  with  a  spark  of  fire,  while  nitro- 
glycerine, on  the  other  hand,  as  before  stated,  is  hard  to 


462  *  Giant  Pow.  Co.  v.  Cal.  Pow.  Works.    [Oir.  Ck. 

Opinion  of  the  Court— Mr.  Justice  FieM.  [September, 

m  ■■  ■■■■■■■  ■■!  ■  ■»■■  ■  ■^»«ii  —^■■■n  m^ 

explode,  but  when  the  explosion  is  obtained  is  extremely 
violent  in  its  effects.  By  the  mixing  of  these  substances  a 
compound  is  produced  which  is  a  very  powerful  explosive, 
and  is  easily  exploded  by  means,  of  the  simple  contact  with 
fire.  The  mixing  may  be  effected  in  any  conv^aient  manner, 
and  the  proportions  in  which  they  are  combined  may  be 
varied  to  suit  the  pleasure  or  convenience  of  the  user  or 
manufacturer.  What,  thereforCi  we  claim  as  the  invention 
of  Alfred  Nobel  and  desire  to  secure  by  letters-patent  is: 
The  mixture  of  nitro-glycerine  and  rocket  powder,  substan- 
tially as  and  for  the  purpose  herein  before  described." 

''  The  complainant  in  the  bill  insisted  that  under  section 
53  of  the  act  of  1870,  cited  in  the  opinion,  the  commissioner 
of  patents  in  granting  re-issues  was  entitled  to  look  at  the 
original  specifications  filed  by  Nobel,  set  out  in  Exhibit  A, 
for  which  the  annexed  specifications  filed  by  Howson  were 
substituted  in  the  original  patent,  for  the  pu]|;pose  of  asoer- 
taining  what  the  entire  invention  was,  for  which  Nobel  him- 
self desired  a  patent;  and  that  these  specifications  embraced 
the  matter  covered  by  the  several  divisional  re-issues^  It 
was  also  claimed  on  behalf  of  complainant  that  these  spe- 
cifications having  been  filed  in  the  patent  office  with  the  ap- 
plication of  Nobel,  although  not  annexed  to  the  patent,  are 
still  a  part  of  the  record  of  the  patent  in  the  patent  office, 
and  as  such  part  of  the  record  the  commissioner  was  entitled 
to  consider  them  for  the  purpose  of  ascertaining  what  the 
entire  invention  was,  for  the  purpoaiies  of  the  re-issues,  inde- 
pendent of  the  provision  of  tbe  statute  authorizing  him  to 
receive  extraneous  proofs  in  cases  where  there  is  no  model 
or  drawing.  These  propositions  were  denied  on  the  part  of 
the  defendant. 

Hall  McAllister,  M.  A.  IVheaion  and  Jno.  B.  Felton,  for 
complainant. 

C.  B.  OreaiJiouse  and  W.  W.  Cope,  for  defendants. 

Mr.  Justice  Field.  This  is«  suit  for  an  alleged  infringe- 
ment of  three  letters-patent,  with  a  prayer  that  the  defend- 
ants be  decreed  to  account  for  and  pay  to  the  complainant 
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the  gains  and  profits  derived  by  them  from  the  manufacture, 
use  or  sale  of  the  inyention  patented,  and  be  restrained  from 
further  infringement.  All  of  these  patents  are  re-issued  let- 
ters.  They  purport  to  be  founded,  two  of  them  upon  an 
original  patent  issued  to  Alfred  Nobel,  in  October,  1866, 
and  the  other  one  upon  an  original  patent  issued  to  an  as- 
signee of  Nobel  in  April,  1868.  Upon  the  validity  of  the 
latter  re-issue  no  question  is  made.  The  validity  of  the 
other  re-issues  is  assailed  upon  the  alleged  ground  that  they 
describe  and  claim  a  different  invention  from  that  described 
and  claimed  in  the  original  patent,  and  their  validity  is  the 
question  presented  by  the  demurrer. 

The  several  patents,  original  and  re-issued,  are  referred 
to  in  the  bill  and  made  part  of  it,  so  that  the  question 
raised  as  to  the  validity  of  the  re-issues  is  distinctly  pre- 
sented. It  appears  from  inspection  of  the  schedule  annexed 
to  the  original  patent  to  Nobel  of  October,  1866,  giving  a 
description  of  his  alleged  invention,  and  which  constitutes 
a  part  of  the  patent,  that  he  declares  that  he  has  "  invented 
the  use  of  nitro-glycerine  or  analogous  substances  as  a  sub- 
stitute for  gunpowder,"  and  then  proceeds  to  indicate  the 
manner  in  which  the  nitro-glycerine  can  be*dsed  so  that  the 
**  liquid,  which  when  exposed  cannot  be  wholly  decomposed 
and  exploded,  shall  by  confinement  be  subjected  to  heat 
and  pressure  by  which  its  total  and  immediate  decomposi- 
tion and  explosion  "  may  be  effected.  There  is  no  mention 
in  the  schedule  of  any  mixture  of  the  nitro-glycerine  with 
other  substances  so  as  to  form  a  new  compound.  The  only 
reference  to  any  mixture  is  in  a  paragraph  which,  in  de- 
scribing the  manner  of  using  the  nitro-glycerine,  states  that 
it  should  be  first  prepared  by  adding  a  mixture  of  sulphuric 
and*  nitric  acids.  The  schedule  then  gives  in  detail  four 
modes  in  which  the  explosion  of  the  nifaro-glycerine  can  be 
effected.  The  first  is  by  exploding  in  contact  with  it  a 
quantity  of  gunpowder  confined  in  a  waterproof  tube  or 
case;  the  second  is  by  an  electric  spark,  or  by  passing  a 
powerful  current  of  electricity  through  a  fine  wire  immersed 
in  the  liquid;  the  third  is  by  inserting  in  the  liquid  a  thin 
case  containing  lime  and  water,  or  any  substances  which 
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in  combiniDg  evolve  heat;  and  the  fourth  is  b^  a  fase. 
The  schedale  closes  by  a  declaration  that  what  the  pat* 
entee  claimed  as  his  invention  aad  desired  to  secure  by  let- 
ters-patent was  'Hhe  use  of  nitro-glycerine  or  its  equivalent 
substantially  in  the  manner  and  for  the  purpose  described.'" 

It  is  plain  from  this  statement  that  the  patent  was  for  a 
process  and  not  for  a  compound.  It  was  for  modes  of  using 
the  liquid  and  not  for  any  new  compound  of  known  or  un- 
known ingredients. 

In  the  following  year,  in  June,  1866,  Nobel,  whose  letiers- 
patent  extended  for  seventeen  years,  assigned  his  interest  in 
them,  and  the  invention  secured,  for  the  residue  of  that  period, 
to  the  United  States  Blasting-oil  Company,  a  corporation  cre- 
ated under  the  laws  of  New  York.  In  April,  1869,  this 
company  surrendered  the  original  letters,  and  obtained  in 
their  place  four  new  divisional  letters-patent  for  the  residue 
of  the  period  then  unexpired,  desiguat-ed  respectively  as 
re-issue  No.  3,377,  Division  A;  re-issue  No.  3,378,  Divi- 
sion B;  re-issue  No.  3,379,  Division  G;  re-issue  No.  8,380, 
Division  D. 

In  March,  1872,  the  company  surrendered  this  last  divis- 
ional re-issue, '  designated  No.  3,380,  Division  D,  and  ob- 
tained for  it  two  new  divisional  letters-patent,  numbered 
and  designated  as  re-issue  No.  4,818,  Division  D,  and  re- 
issue 4,819,  Division  E.  It  is  with  reference  to  the  validity 
of  these  two  last  re-issues  that  the  contention  in  this  case 
arises.  No.  4,818  is  for  two  compounds,  one  consisting  of 
nitro-glycerine  and  gunpowder,  and  the  other  of  nitro-glyc- 
erine and  gun-cotton.  No.  4,819  is  for  a  compound  consist- 
ing of  nitro-glycerine  and  rocket  powder.  Neither  of  these 
re-issued  patents  is  for  any  process,  or  mode  of  exploding 
nitro-glycerine,  or  for  any  particular  use  of  the  liquid. 
Both  of  them  are  for  new  compounds,  made  by  uniting  old 
and  well-known  substances.     There  is  no  connection  or 

• 

relation  between  the  inventions  or  discoveries  covered  by 
them  and  the  invention  or  discovery  described  and  claimed 
in  the  original  patent.  If,  therefore,  we  are  restricted  in 
our  examination  to  the  original  patent  and  the  schedule  an- 
nexed, the  re-issues  cannot  be  sustained.    Can  we  look 


Difit.  Cal.]  GuNT  Pow.  Co.  v.  Cal.  Pow.  Works.  465 

>-  ■  ■  ■    ■ 

1875.]  Opinion  of  the  Court — Mr.  Justice  Field. 

beyond  that  patent  and  schedule,  which  is  a  part  of  the  . 
patent,  to  ascertain  what  the  original  patentee  had,  in  fact, 
at  the  time  invented  or  discovered,  though  not  described  in 
his  specifications  or  covered  by  his  claim? 

The  statute  of  1870,  under  which  these  re-issues  were 
granted,  provides  that  "whenever  any  patent  is  inoperative 
or  invalid  by  reason  of  a  defective  or  insufficient  specifica- 
tion, or  by  reason  of  the  patentee  claiming  as  his  own  in- 
vention or  discovery  more  than  he  had  a  right  to  claim  as 
new,  if  the  error  has  arisen  by  inadvertence,  accident  or 
mistake,  and  without  any  fraudulent  or  deceptive  intention, 
tbe  commissioner  shall,  on  surrender  of  such  patent  and 
the  payment  of  the  duty  required  by  law,  cause  a  new  pat- 
ent for  the  same  invention,  and  in  accordance  with  the  cor- 
rected specifications  to  be  issued  to  the  patentee;"  and  the 
commissioner  is  authorized  in  his  discretion  to  cause  sev- 
eral patents  to  be  issued  for  distinct  and  separate  parts  of 
the  thing  patented  upon  demand  of  the  applicant.  But  the 
act  declares  that  "no  new  matter  shall  be  introduced  into 
the  specifications,  nor  in  case  of  a  machine  patent  shall  the 
model  or  drawing  be  amended,  except  each  by  the  other, 
but  when  there  is  neither  model  nor  drawing,  amendments 
may  be  made  upon  proof  satisfactory  to  the  commissioner 
that  such  new  matter  or  amendment  was  part  of  the  orig- 
inal invention,  and  was  omitted  from  the  specification  by 
inadvertence,  accident,  or  mistake,  as  aforesaid." 

.It  is  by  this  law  that  the  last  re-issues  must  be  deter- 
mined. As  here  provided,  no  re-issue  is  permitted,  unless 
the  original  patent  is  inoperative  or  invalid  from  a  defective 
or  insufficient  specification,  or  the  claim  of  the  patentee  ex- 
ceeds his  right;  and  then  only  in  case  the  error  committed 
has  arisen  in  the  manner  indicated.  In  determining  the 
propriety  of  the  re-issue  no  new  matter  can  be  introduced 
into  the  specification,  except  in  case  of  a  machine  patent, 
to  which  class  the  one  under  consideration  does  not  belong. 
It  is  only  with  respect  to  patents  of  that  character  where 
no  model  or  drawing  exists,  that,  in  our  judgment,  any  no- 
tice can  be  taken,  by  the  commissioner,  of  matter  outside  of 
the  original  specification  and  claim.  ( Tarr  v.  Webby  5  Fish^ 

30 


466  Giant  Pow.  Co.  v.  Cal.  Pow.  Wobkb.    [Cir.  Ct. 


Opinion  of  the  Gonrt — Mr.  Jnstice  Field.         [September, 

696.)  In  machiDe  patents,  models  and  drawings  can  be 
examined  in  connection  with  the  specification,  and  the  lat- 
ter changed,  restricted,  or  enlarged  so  as  fully  to  describe 
the  actual  invention  made.  If  the  patent  do  not  relate  to  a 
machine,  the  specification,  if  defective,  may  be  made  moi'e 
definite  and  certain  so  as  to  embrace  the  claim  made,  or  the 
claim  may  be  so  modified  as  to  correspond  with  the  speci- 
fication. But  this  13  the  extent,  in  our  judgment,  to  which 
modifications  can  be  made  in  such  cases. 

Judged  by  the  law,  there  can  be,  in  our  opinion,  no 
reasonable  doubt  as  to  the  invalidity  of  the  re-issues.  The 
original  patent  to  Nobel  was  neither  inoperative  nor  invalid 
by  reason  of  any  defective  or  insufficient  specification. 
That  specification  was  unambiguous,  and  covered  all  that 
was  claimed.  And  if  this  were  otherwise,  no  new  matter 
not  relating  to  the  process  claimed,  but  relating  to  a  com- 
pound made  by  uniting  glycerine  with  other  substances 
could  be  added  to  the  specification.  This  is  the  explicit 
provision  of  the  statute. 

If  Nobel  had  made  other  inventions  or  discoveries — com- 
pounds of  nitro-glycerine  with  other  substances  or  different 
modes  of  using  the  liquid  (as  it  would  seem,  from  the  mem- 
orandum annexed  to  the  bill  that  he  had),  he  might  have 
applied  for  and  obtained  separate  j^atents  for  them.  (Zar- 
ver  V.  Hall,  9  Blatchford,  526.)  But  such  compounds  or 
different  modes  of  use  cannot  be  included  in  a  re-issued 
patent  when  the  original  never  embraced  them,  without 
sanctioning  a  doctrine  which  would  open  the  door  to  all 
sorts  of  extortion  and  fraud,  and  impose  an  oppressive 
burden  upon  the  industries  of  the  country. 

By  the  terms  of  i;^e  statute,  a  re-issue  must  be  for  the 
same  invention  which  is  embraced  by  the  original  patent, 
or  if  the  re-issue  be  in  divisional  parts,  each  division  must 
be  for  some  distinct  and  separate  part  of  that  invention. 
The  two  letters-patent  under  consideration  in  the  present 
case  are  not  only  for  inventions  not  embraced  by  the  orig- 
inal patent,  but  are  not  embraced  by  the  first  re-issue,  upon 
the  surrender  of  whicli  they  were  re-issued,  designated  as 
re-issue  No.  3,380,  Division  D.     That  re-issue  was  only  for 
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a  process,  a  mode  of  applying  and  nsing  nitro-glycerine, 
simple  or  compounded,  and  not  for  any  new  explosive  com- 
pounds, as  inaccurately  stated  in  the  bill.  This  will  be 
seen  by  examination  of  the  letters  referred  to  and  made 
part  of  the  bill.  The  two  letters  issued  upon  the  surrender 
of  that  re-issue  are,  therefore,  invalid  within  the  ruling  of 
Chief  Justice  Taney,  in  Knight  v.  The  BaUimort  and  Ohio 
Bailroad  Compcmt/y  3  Fisher,  1,  and  might  have  been  dis- 
posed of  without  showing,  as  we  have  done,  that  they  were 
invalid  because  they  were  for  inventions  not  covered  by  the 
original  patent. 

We  do  not  question  the  doctrine  so  earnestly  pressed  by 
counsel  upon  the  argument  that  all  presumptions  in  support 
of  the  action  of  the  commissioner  in  granting  the  re-issues 
must  be  indulged,  and  that  his  ruling  upon  all  matters  not 
apparent  upon  the  face  of  the  patents  themselves  cannot  be 
collaterally  assailed.  We  rest  our  judgment  upon  a  com- 
parison of  the  original  and  the  re-issued  patents,  and  hold 
as  a  matter  of  construction  that  the  latter  are  not  on  their 
face  issued  for  the  same  invention,  or  any  distinct  and  sep- 
arate part  thereof;  and  that  for  this  reason  the  commissioner 
exceeded  his  authority  in  issuing  them.  {Seymour  v.  Oa- 
b<yni,  11  Wall.  644.) 

The  defendants  must  have  judgment  on  the  demurrer, 
with  leave  to  the  complainant  to  amend  the  bill  by  striking 
out  all  such  parts  as  relate  to  the  re-issued  patents  No. 
4,818  and  No.  4,819. 

Sawteb,  Circuit  Judge,  concurring  specially.  Upon  a 
careful  consideration  of  the  case  of  Seymour  v.  Osbome,  I 
am  satisfied  that  the  Supreme  Court  intended  to  lay  down 
the  rule  broadly,  that  on  an  application  for  the  re-issue  of  a 
patent  the  commissioner,  in  ascertaining  the  invention  in- 
tended to  be  patented,  and  for  which  a.re-issjie  may  be 
granted,  has  no  authority  to  look  beyond  the  patent  as 
originally  granted  with  the  specifications  and  drawings 
thereto  annexed,  and  the  models  deposited  in  the 'patent 
office,  ''except  in  certain  special  cases  as  provided  in  a 
recent  enactment,"  referred  to  and  cited  by  the  court,  viz: 
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16  Statutes  at  Large,  206  (11  Wal.  544-5).  The  enactmrat 
referred  to  is  found  in  the  last  clause  of  section  53  of  the 
act  of  1870,  and  is  in  the  following  words:  '^But  when 
there  is  neither  model  nor  drawings,  amendments  may  be 
made  upon  proof  satisfactory  to  the  commissioner  that  such 
new  matter  or  amendment  was  a  part  of  the  original  in- 
vention, and  was  omitted  from  the  specification  by  inad- 
vertence, accident  or  mistake  as  aforesaid."  This  is  the 
only  exception  the  court  recognizes  to  Uie  rule  as  broadly 
and  specifically  stated,  and  repeated  in  different  forms  in 
the  course  of  the  opinion;  and  the  exception  is  referred  to 
''as  provided  by  a  recent  enactment" — that  is  to  say,  the 
exception  depends  upon  that  provision  of  the  statute.  The 
provision  was  not  in  the  act  of  1836.  As  the  exception  is 
held  to  depend  upon  this  enactment,  it,  of  course,  did  not 
exist  under  the  act  of  1836;  and  under  that  act  there  was, 
in  the  opinion  of  the  Supreme  Court,  no  exception  to  the 
rule  as  laid  down  by  that  tribunal.  The  original  patent  to 
Nobel  was  issued  in  1865,  under  the  provisions  of  the  act 
of  1836;  and  he  could  only  obtain  such  rights  as  were 
secured  to  him  by  that  act.  On  an  application  for  a 
re-issue  at  any  time  during  the  five  years  intervening  be- 
tween the  issue  of  the  original  patent  and  the  passage  of 
the  act  of  1870,  under  the  rule  established  by  the  Supreme 
Court,  there  being  no  model,  he  would  have  been  limited 
in  the  re-issue  to  the  invention  as  described,  suggested,  or 
substantially  indicated,  or  shown  in  the  original  patent  and 
the  specifications  and  drawings  appended  thereto.  Beyond 
this  he  could  not  go,  and  nowhere  in  the  original  patent 
and  the  specifications  and  drawings  annexed  to  it  is  the 
subject  matter  of  the  re-issued  patents  numbers  4,818  and 
4,819  in  anyway  suggested.  These  re-issues,  therefore, 
could  not  have  legally  been  made  under  the  act  of  1836. 
The  rights  of  the  parties  must  be  determined  under  the 
provisions  of  that  act,  and  the  right  to  patents  for  these  in- 
ventions, if  it  ever  existed,  lapsed  by  a  failure  to  perfect  it 
.while  that  act  was  still  in  force.  The  proceeding  for  ob- 
taining a  re-issue  since  the  passage  of  the  act  of  1870,  so 
far  as  form  is  concerned,  must  be  in  accordance  with  the 
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latter  act.  fiut  to  allow  a.party  under  the  provision  cited 
to  go  outside  of  the  evidence  recognized  under  the  act  of 
1836  to  establish  a  right  to  a  re-issue  of  a  patent  for  an  in- 
vention made  and  patented  under  that  act,  would  be  going 
beyond  the  mere  forms  and  modes -of  proceedings,  and 
would  be  to  grant  him  a  new  right  by  restoring  a  right  to  a 
patent,  if  one  ever  existed,  which  had  once  been  lost  either 
by  carelessness  or  design  under  the  laws  then  in  force,  and 
after  the  public  had  acquired  a  right  in  the  subject-matter 
by  several  years  unobstructed  legal  use — the  right  to  an 
original  patent  having  been  lost  by  lapse  of  tii^e,  and  to  a 
re-issue  by  failure  to  indicate  the  whole  invention  in  the 
specifications  finally  adopted  and  annexed  to  the  patent 
first  issued.  The  last  clause  of  section  63  of  the  act  of 
1870,  so  far  as  granting  a  new  right  is  concerned,  in  my 
judgment  has  no  retroactive  operation;  and  it  can  only 
apply  to  re-issues  of  patents  originally  issued  since  the 
passage  of  the  act. 

This  is  as  far  as  it  is  necessary  to  go  in  this  case,  and  I 
prefer  not  to  consider  or  determine  the  extent  of  the  ex- 
ceptions made  by  that  provision  until  a  case  arises  under  a 
patent  originally  issued  under  the  act  of  1870.  On  these 
grounds  I  concur  in  the  judgment  ordered. 


F.  Mora  v.  John  Foster  et  al. 

CiBcuiT  Court,  Distbict  op  Galifobnia.  " 

Sepo'embeb  22, 1875. 

1.  Mexican  Grant  to  Church.— A  claim  to  land  made  by  the  Catholic 

bishop,  of  Monterey,  by  virtue  of  a  Mexican  grant  to  the  church  for 
religious  purposes,  is  ''of  a  right  or  title  derived  from  the  Spanish  or 
Mexican  governments,''  and  is,  by  the  terms  of  the  act  of  Congress 
one,  the  validity  of  which,  the  board  of  land  commissioners  was  au- 
thorised to  consider  and  determine. 

2.  Same. — The  board  of  land  commissioners  having  adjudged  the  claim  to 

be  valid,  and  its  decree  not  having  been  subsequently  set  aside  or  im- 
peached by  any  direct  proceeding  for  the  purpose,  it  cannot  be  collat- 
erally questioned  in  an  action  to  recover  the  land  based  upon  such  con- 
firmed title. 
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3.  PowEKS  OF  Departmental  Assembly.— The  Departmental  Aaaem- 

hly  of  California  under  the  Mexican  government,  had  no  power  to  au- 
thorize the  sale  of  any  lands  other  than  those  of  the  department.  It 
could  not  confer  upon  the  goveniment  any  power  over  the  domain  of 
the  nation,  its  authority  upon  that  subject  being  limited  by  the  coloni- 
zation laws  to  the  approval  or  disapproval  of  grants  made  by  the  gov- 
ernor under  those  laws. 

4.  Two  Confirmed  Grants.— Where  a  grant  made  to  the  church  for  re- 

ligious purposes  in  1796,  was  finally  confirmed  by  the  board  of  land 
commissioners  to  the  Roman. Catholic  bishop  of  Monterey,  and  another 
~7  grant  to  another  party  embracing  the  same  land  by  governor  Pio  Pica, 

in  1845,  upon  a  sale  made  by  direction  of  the  Departmental  Assembly, 
was  also  finally  confirmed:  Held,  That  the  latter  grant  affords  no  de- 
fense to  an  action  to  recover  possession  of  the  land  founded  upon  the 
former. 

5.  Damages. — ^Where  there  is  no  evidence  of  the  possefision  of  the  defend- 

ants at  any  time  anterior  to  the  date  of  the  commencement  of  the  suit 
to  recover  possession  of  land,  only  nominal  damages  can  be  allowed. 

Before  Mr.  Justice  Field,  and  Sawter,  Circuit  Judge. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 

Court. 

< 

Doyle  &  Barber y  for  plaintiff. 

John  B.  Fdton  and  E.  L.  Oooldy  for  defendants. 

By  the  Court,  Mr.  Justice  Field.  The  questions  involved 
in  this  case  have  been  substantially  determined  by  the  Su- 
preme Court  in  the  cases  of  the  United  Slaiea  v.  Workman^ 
and  Beard  v.  Federy,  reported  in  the  first  and  third  of  Wal- 
lace, respectively,  as  will  be  seen  by  their  examination. 
The  present  action  is  ejectment  for  the  possession  of  certain 
church  lands  of  the  Mission  of  San  Juan  Capistrano  in  the 
cQunty  of  Los  Angeles,  consisting  of  the  church,  church- 
yard, cemetery,  garden,  orchard  and  vineyard  with  the  nec- 
essary buildings  and  appurtenances,  the  whole  comprised 
within  an  area  of  forty-four  acres  and  four-tenths  of  an  acre. 
The  plaintiff  traces  his  title  through  Joseph  S.  Alemany, 
formerly  Catholic  bishop  of  Monterey,  to  whom  a  patent  of 
the  premises  was  issued  by  the  United  States  on  the  eigh- 
teenth of  March,  1865.  The  record  of  the  proceedings  be- 
fore the  board  of  land  commissioners,  which  resulted  in  a 
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decree  confirmiDg  the  claim,  upon  which  the  patent  was 
issued,  was  ill  trod  aced  in  evidence;  and  in  the  petition  of 
the  bishop  it  was  averred,  in  substance,  that  at  the  time  of 
the  conquest  and  cession  of  California  to  the  United  States, 
the  canon  law  of  the  Boman  Catholic  church  was  recognized, 
and  in  force,  as  the  law  of  Mexico,  as  it  had  been  in  Spain, 
when  Mexico  was  a  dependency  thereof,  in  all  things  relat- 
ing to  the  acquisition,  transmission  and  disposal  of  property 
real  or  personal  belonging  to  the  church,  or  devoted  to  relig- 
ious uses;  that  by  the  laws  of  Spain  and  Mexico  thus  in 
force  in  California,  the  title,  control  and  administration  of 
all  ecclesiastical  or  church  property  were  vested  in  the 
hands  of  the  bishop  and  clergy  of  the  diocese,  who  for  such 
purposes  were  regarded  as  a  body  corporate;  that  at  the 
date  of  the  conquest  and  cession  of  California  the  Catholic 
church  had  been  in  the  actual  and  undisturbed  possession 
of  the  premises  in  controversy  since  the  year  1796;  and  that 
for  the  purpose  of  enabling  the  petitioner  to  hold  the  church 
properly  and  administer  the  temporalities  of  the  church  and , 
manage  its  estate  and  property,  he  had  been  incorporated 
as  a  sole  corporation  by  legislation  of  the  State  of  California, 
under  the  name  and  title  of  Bishop  of  Monterey.  The 
claim  thus  asserted  by  the  Catholic  church,  through  its. 
bishop,  to  the  lands  in  controversy,  is  ''of  a  right  or  title 
derived  from  the  Spanish  or  Mexican  governments,''  and 
is  thus  by  the  very  terms  of  the  act  of  Congress,  one  the 
validity  of  which  the  board  of  land  commissioners  was  au- 
thorized to  consider  and  determine.  Having  considered  it 
and  having  adjudged  it  to  be  valid,  its  validity  not  having 
been  in  any  direct  proceeding  subsequently  impeached,  can- 
not now  be  questioned  in  the  present  action. 

The  defendants  assert  title  under  a  grant  of  land  made  by 
Governor  Pio  Pico  in  1846,  upon  a  sale  directed  by  order 
of  the  departmental  assembly,  which  grant  was  confirmed 
under  the  act  of  Congress  of  March  3,  1851.  It  is  admitted 
for  the  purposes  of  this  action  that  the  confirmation  has  been 
followed  by  a  survey  approved  by  the  surveyor-general  of 
the  United  States.  But  this  grant  and  confirmation  cannot 
aid  the  possession  of  the  defendants  as  against  the  patent 
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under  which  the  plaintiff  claims.  The  departmental  assem- 
bly possessed  no  power  to  authorize  a  sale' of  any  lands 
other  than  those  of  the  department.  Its  powers  were  Teiy 
carefully  considered  by  the  Supreme  Court  in  the  case  of  the 
United  States  v.  Workman^  and  it  was  there  held  that  that 
body  could  not  confer  upon  the  governor  any  power  over 
the  domain  of  the  nation,  and  that  its  own  power  in  the 
alienation  of  public  property  of  that  character  was  limited, 
by  the  colonization  laws  of  Mexico,  to  the  approval  or  dis- 
approval of  grants  made  by  the  governor  under  those  laws. 

The  counsel  of  the  defendants  feeling  the  force  of  the  ad- 
judication in  that  case/ contends  that  the  title  to  the  church 
lauds  was  never  vested  in  the  bishop,  or  in  the  Catholic 
Church,  but  remained  in  the  Mexican  nation  at  the  time  of 
the  conquest  and  cession  of  the  country;  and  that  the  patent 
to  the  bishop  is  not  therefore  evidence  of  any  title  anterior 
to  its  date,  and  can  only  be  treated  as  a  conveyance  of  the 
interest  which  the  United  States  then  possessed;  and  that 
the  defendants'  confirmation  and  approved  survey,  taking 
effect  by  relation  as  of  the  date  of  their  petition  to  the  land 
commission,  carries  an  earlier  title. 

The  obvious  answer  to  this  position  is,  that  the  adjudica- 
tion of  the  Supreme  Court  that  the  departmental  assembly 
had  no  authority  to  authorize  the  governor  to  sell  any  por- 
tion of  the  public  domain,  nullifies  the  effect  of  the  con- 
firmation. That  confirmation  does  not  of  itself  translate 
the  title,  of  the  United  States.  As  declaring  the  validity  of 
an  ei^isting  title  it  might  operate  to  protect  the  estate  of  the 
confirmee.  But  the  validity  of  that  title  having  been  as- 
sailed by  the  Supreme  Court  and  overthrown,  the  confirma- 
tion can  afford  no  aid  to  the  defendants  in  their  contest  with 
the  title  of  the  plaintiff. 

The  patent  is  also  something  more  than  a  mere  convey- 
ance of  the  government;  it  is  evidence  having  the  force  and 
operation  of  a  record  that  the  title  claimed  was  valid,  or  at 
least  entitled  to  recognition  and  confirmation,  at  the  time 
the  sovereignty  of  Mexico  over  the  country  was  superseded 
by  the  sovereign  authority  of  the  United  States.  It  is  evi- 
dence to  that  extent  which  is  not  open  to  dispute  in  an  ao- 
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tion  of  ejectment,  except  wbere  the  assailant  comes  into 
court  possessed  of  a  similar  record  or  one  of  equal  dignity. 
The  defendants  stand  in  no  such  position;  they  have  no 
snch  record;  their  confirmation  and  survey  being  of  a  claim, 
belonging  to  a  class  adjudged  invalid  by  the  highest  tri- 
btinal  of  the  nation,  furnishes  no  vantage  ground  to  them  in 
an  attack  upon  an  established  and  patented  title,  beyond 
that  held  by  mere  trespassers. 

l^he  plaintiff  is  therefore  entitled  to  the  premises.  It  is 
admitted  that  the  defendants  were  in  the  possession  at  the 
commencement  of  the  action,  but  there  is  no  evidence  of 
their  possession  at  any  previous  period.  There  is  therefore 
no  foundation  laid  for  the  recovery  of  any  other  than  nom* 
inal  damages,  and  none  will  therefore  be  awarded.  * 

The  plaintiff  must  have  judgment  for  the  possession  of 
the  premises  with  one  dollar  damages,  and  it  is  so  ordered. 


United  States  v.  Adolphus  Waitz. 

DiSTBICT  COUBT,  DiBTBICT  OF  NXVADA. 

JuNB  20, 1876. 

1.  Extortion  Defined. — Extortion  ia  the  unlawful  taking  by  any  officer, 

by  color  of  bis  office,  of  any  money  or  thing  of  value  tiiat  is  not  due 
him,  or  more  than  is  due,  or  before  it  is  due. 

2.  Idem— Register  of  Land  Office. -<The  register  of  a  land  office  can- 

not lawfully  act  as  attorney  for  any  applicant  for  a  patent  for  mineral 
land,  whose  application  is  filed,  and  tfie  proceedings  on  which  are  to 
be  conducted  before  him,  and  in  his  office. 

3.  Idem. — If  a  register  undertakes  to  act  as  attorney  for  an  applicant  in 

procuring  a  patent,  and  receive  from  him  a  gross  sum,  and  this  sum  is 
taken  as  well  for  the  execution  of  his  official  duties  as  doing  some  other 
things  relating  to  procuring  the  patent,  and  no  specified  portion  of  it 
is  taken  as  compensation  for  the  one  or  the  other,  and  the  sum  so  taken 
is  in  excess  of  the  fees  allowed  him  by  law,  such  taking  of  the  money 
is  extortion. 

Before  Hillter,  District  Judge. 

The  defendant,  Waitz,  was  indicted  for  extortion  while 
register  of  the  land  office.  On  the  trial,  the  evidence 
tended  to  prove  that  Waitz  had  taken  from  one  Ellen 
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Orandona,  an  applicant  for  a  mineral  patent,  the  snin  of 
$200,  as  a  fee  for  obtaining  a  patent  for  her;  that  Waltz  had 
at  one  time  been  admitted  to  the  bar  as  an  attorney  at  law; 
that  he  took  this  money  from  Mrs.  Orandona  partly  as  an 
attorney  fee  for  conducting  the  proceedings  to  obtain  the 
patent  before  himself,  and  partly  for  fees  as  register;  that 
no  particular  portion  of  the  money  was  taken  either  as 
register  or  attorney  fee,  but  the  work  which  he  claimed  to 
do  as  attorney  and  his  official  duties  as  register  were  all 
mixed  and  indiscriminately  joined  together,  and  a  gross 
sum  of  money  taken  for  the  whole.  ^ 

C.  8.  Varian,  United  States  Attorney. 

C.  E.  De  Long^  for  defendant. 

HiLLTEB,  J.,  charged  the  jury  upon  the  main  proposition 
in  the  case  as  follows: 

Section  6481  of  the  revised  statutes  provides  that  ''every 
officer  of  the  United  States  who  is  guilty  of  extortion,  un- 
der color  of  his  office,  shall  be  punished  by  fine,"  etc. 

Extortion  is  thus  defined :  It  is  the  unlawful  taking  by 
any  officer,  by  color  of  his  office,  of  any  money  or  thing  of 
value  that  is  not  due  to  him,  or  the  taking  of  any  money  or 
thing  of  value,  by  color  of  his  office,  in  excess  of  what  is 
due  him,  or  before  it  is  due  to  him. 

The  fees  of  the  register  of  the  land  office  are  prescribed 
by  law,  and  it  is  a  general  rule  that  no  public  officer  may 
lawfully  take  any  other  fees  or  rewards  for  doing  anything 
relating  to  his  office  than  such  fees  as  some  statute  in  force 
gives  him. 

The  statute  law  of  the  United  States  allows  the  following 
compensation  to  registers:  First,  a  salary  of  $500  a  year; 
second,  a  commission  of  one  per  centum  on  all  moneys  re- 
ceived at  the  receiver's  office  of  his  land  district;  third,  a 
fee  of  five  dollars  for  filing  and  acting  upon  each  applica- 
tfon  for  mineral  lands;  fourth,  a  fee  of  twenty-two  and  a 
half  cents  per  hundred  words  for  writing  done  in  the  land 
office  in  establishing  claims  for  mineral  land.    Their  com- 
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pensation  for  one  year,  includiBg  salary,  commissions  and 
fees  shall  not  exceed  $3000. 

It  is  farther  enacted  that  upon  satisfactory  proof  that  a 
register  has  charged  or  received  fees  or  other  rewards  not 
authorized  by  law  he  shall  forthwith  be  removed  from  office. 
He  is  also  required  to  administer  all  oaths  required  by  law 
or  the  instructions  of  his  department,  connected  with  the 
entry  and  sale  of  public  lands  without  charging,  or  receiv- 
ing directly  or  indirectly  any  fee  therefor. 

From  all  these  provisions  of  the  law  it  *  is  plain  that  the 
compensation  of  a  register  of  the  land  office  is  definitely 
fixed  by  the  statutes  of  the  United  States,  and  that  it  is  not 
lawful  for  him  to  charge  ortreceive  any  other  fees  or  re- 
wards, directly  or  indirectly,  for  doing  anything  relating  to 
l)is  office  of  register.  It  is  the  aim  of  the  law-maker  in  fix- 
ing the  fees  of  a  public  officer  to  give  him  what  will  be  suffi- 
cient pay  for  doing  the  duties  required  of  him.  It  will  rarely 
or  never  happen  that  everything  which  it  is  the  duty  of  the 
officer  to  do  is  set  down  in  the  fee  bill.  But  a  salary,  or 
commission,  or  fee  is  given  him  which  will  make  the  office 
sufficiently  remunerative,  in  the  judgment  of  the  legislators. 
For  those  items  for  which  a  fee  is  fixed,  the  officer  must 
take  the  sum  given  and  the  applicant  must  pay  it  and  be 
content.  Those  duties  for  which  no  fee  is  set  down  in  the 
law  must  still  be  performed  by  the  officer  without  charge, 
or  rather  are  regarded  as  covered  by  the  salary,  the  com- 
missions or  fees  given  for  other  matters.  (Ii^n  v.  Com.,  1 
Ser.  &  E.,  504.) 

In  the  next  place  it  will  be  advisable  to  ascertain  as 
clearly  as  may  be  what  the  duties  of  a  register  are  in  refer- 
ence to  these  applications  for  mineral  lands,  and  then  hav- 
ing a  knowledge  of  his  duties  and  his  lawful  fees,  you  will 
be  able,  I  trust,  without  difficulty,  to  come  to  a  right  de- 
cision upon  the  main  question  in  this  case,  viz.,  whether 
money  was  taken  by  the  defendant  from  the  prosecutrix  for 
the  execution  of  his  official  duty,  when  either  no  fee  was 
due  for  the  service,  or  when  a  less  one  was  due  than  he 
took. 

By  section  2478  of  the  IT.  S.  Bevised  Statutes,  the  com- 
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missioner  of  the  general .  land  office,  under  the  direction 
of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and 
carry  into  execution,  by  appropriate  regulation,  this  statute 
in  relation  to  mineral  lands.  He  has  made  these  regulations 
and  I  will  now  call  your  attention  to  some  of  them. 

[The  judge  here  read  from  the  instructions  of  the  com- 
missioner of  the  general  land  office  in  relation  to  the  sur* 
vey  and  entry  of  lode  and  placer  claims.] 

From  these  instructions  you  will  see  that  the  duties  of 
register  extend  over  and  have  relation  to  everything  that  is 
done  from  filing  the  application  until  the  papers  are  sent  to 
Washington  with  his  and  the  receiver's  opinion  on  them. 
It  is  true  he  is  not  bound  to  draw  up  the  paper  called  an 
application,  but  if  he  does  he  can  lawfully  charge  but  fifteen 
cents  a  folio  of  .one  hundred  words  for  writing  it.  So  as  to 
other  affidavits  in  land  cases. 

It  is  not  denied  that  the  defendant  took  a  larger  sum  of 
money  from  Mrs.  Grandona  than  he  was  entitled  to  as 
register,  but  his  plea  is  that  the  money  was  taken  as  an  at- 
torney's fee,  not  as  a  register's  fed.  This  plea  of  the  de- 
fendant has  received  much  consideration  on  my  part,  and 
the  result  is,  that  I  consider  it  perfectly  clear,  and  so 
charge  you,  that  the  defendant,  while  register,  could  not 
lawfully  act  as  attorney  for  any  applicant  for  a  patent  whose 
application  was  filed,  and  the  proceedings  on  which  were  to 
be  conducted  before  him  and  in  his  office. 

Many  of  the  duties  of  the  register  are  of  a  judicial  char- 
acter, and  require  the  exercise  of  his  impartial  judgment. 
He  should  see  that  no  fraudulent  claim  is  enforced  against 
the  government.  He  has  to  pass  upon  the  regularity  of  all 
the  proceedings,  and  how  can  he  do  this  impartially  if  he  is 
the  paid  attorney  of  either  party  before  him  ?  But  if  this 
thing  might  lawfully  be  done,  a  more  serious  evil  would  re- 
sult from  the  power  it  would  give  the  officer  to  obtain  money 
from  those  who  were  compelled  to  come  to  him  as  register. 
The  compensation  of  the  register  is  fixed  by  law,  as  well  as 
his  duties;  citizens  are  compelled  to  go  to  him  to  make  an 
application  for  a  patent,  and  hence  it  is  of  great  importance 
that  his  fees  should  be  fixed  with  precision,  so  that  he  may 
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have  no  excuse  for  taking  excessive  fees  or  imposing  npon 
the  ignorant.  For  this  reason  the  legislature  have  fixed  the 
fees  of  the  register^  so  that  each  citizen  may  know  what  he 
has  to  pay.  But  the  register  cannot  lawfully  engage  him- 
self to  an  applicant  to  do  all  that  may  be  necessary  to  get  a 
patent,  and  charge  a  gross  sum  for  his  services,  covering 
his  legal  fees  and  those  he  is  not  entitled  to  as  register. 
And  the  reason  is,  that  in  so  doing  he  puts  himself  on  unfair 
ground  toward  the  applicant.  Some  of  the  services  he  is 
bound  to  apply  to  the  register  for,  because  no  one  else  can 
do  them,  hence  to  allow  him  to  take  a  sum  in  excess  of  his 
legal  fees  under  the  name  of  attorney's  fee  would  be  in 
effect  the  placing  of  every  applicant  for  a  patent  in  the 
power  of  the  register. 

Upon  this  branch  of  the  case,  I  give  you  the  following  . 
instruction:  If  you  believe  from  the  evidence  that  Mrs. 
Grandona  paid  tiie  defendant  two  hundred,  dollars,  or  other 
sum,  for  getting  her  patent,  and  that  this  sum  was  paid  de- 
fendant as  well  for  the  execution  of  his  ofBcial  duties  as 
doing  some  other  things  relating  to  the  getting  of  the  patent, 
and  that  there  was  no  specified  portion  of  it  taken  as  com- 
pensation or  fee  for  the  one  or  the  other,  and  that  the  sum 
taken  was  is  excess  of  his  legal  fees,  then  the  taking  of  the 
money  was  extortion. 


United  States  v.  Jesse  D.  Carr  et  al. 

ClBCUIT   COUBT,  DiSTBICT   OP    CaLIFOBNIA. 

Septsmbeb  27,  1875. 

1.  The  TrrLE  of  the  City  of  San  Francisco,  under  the  Mexican  law, 

was  so  far  subject  to  the  control  of  the  former  government,  previous  to 
the  conquest  and  cession  of  the  country,  and  of  the  United  States  sub- 
sequently, that  portions  of  the  lands  within  the  limits  claimed  by  the 
city  could  have  been  reserved  by  those  governments,  respectively,  for 
public  purposes  at  any  time  before  the  title  had  become,  by  action  of 
the  authorities  of  the  city,  vested  in  private  parties. 

2,  Lands  Occupied  fob  Public  Uses  within  Exceptions  of  Act  of 

Congress. — As  against  parties  having  no  title  in  themselves,  holding 
by  intrusion,  mere  trespassers,  the  possession  of  the  government  for  a 
hospital  for  infirm  and  disabled  seamen,  of  a  part  of  the  four  lots  in 
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the  city  of  San  Francisco,  upon  which  the  hospital  is  situated,  under  a 
deed  from  the  city  authorities,  with  claim  to  the  remainder  of  the  lota  for 
the  same  purposes,  and  the  assertion  of  that  claim  hy  the  removal  of 
the  intruders,  is  an  occupation  for  public  uses  of  the  whole  premises, 
within  the  meaning  of  the  act  of  Congress  of  1864,  which  excepts  irom 
the  grant  to  the  city  "all  sites  or  other  parcels  of  land"  which  had 
been  or  were  then  occupied  for  such  uses  by  the  United  States. 
3.  Dedication  to  Public  Uses. — The  setting  apart  of  the  premises  for 
a  hospital  by  direction  of  the  government,  with  the  appropriation  by 
Congress  of  moneys  to  the  support  of  the  institution,  the  construction 
of  buildings  thereon,  and  inclosure  of  the  land,  show  a  dedication  of 
the  premises  for  a  public  use  within  the  meaning  of  the  decree  and 
confirmatory  act  of  March  8,  1866,  both  of  which  excepted  from  con- 
firmation to  the  city  parcels  of  land  which  had  been  previously  re- 
*  served  or  dedicated  to  public  uses. 

Before  Mr.  Justice  Field. 

This  suit  was  brought  to  quiet  the  title  to  four  fifty-vara 
lots,  situated  within  the  city  of  San  Francisco^  upon  two 
of  which  stands  the  United  States  Marine  Hospital. 

In  June,  1851,  commissioners  for  the  construction  of 
public  buildings  in  San  Francisco,  appointed  by  the  Secre- 
tary of  the  Treasury,  selected  a  place  on  what  is  known  as 
Bincon  Point  in  the  city,  as  a  suitable  site  for  a  marine 
hospital.  Previous  to  the  selection,  and  on  the  thirtieth  of 
September,  1850,  Congress  had  appropriated  the  sum  of 
fifty  thousand  dollars  for  the  construction  of  a  marine  hos- 
pital, to  be  located  by  the  Secretary  of  the  Treasury  at  or 
near  San  Francisco.  In  August,  1852,  and  in  Augusti 
1854,  further  appropriations  were  made  for  the  completion 
of  the  building,  and  the  arrangement  and  inclosure  of  the 
grounds  upon  which  it  is  situated.  But  previous  to  the 
commencement  of  the  building  the  commissioners  applied 
to  the  city  authorities  of  San  Francisco  for  a  conveyance  of 
the  city's  interest  in  the  land  which  had  been  selected.  In 
accordance  with  this  application  an  ordinance  was  passed 
by  the  common  council  of  the  city,  directing  the  mayor  to 
execute  a  conveyance  of  the  right,  title  and  interest  of  the 
city  to  a  block  of  land  consisting  of  six  fifty- vara  lots,  four 
of  which  constitute  the  premises  in  controversy.  Subse- 
quently the  hospital  was  erected  on  two  of  the  lots,  num- 
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bered  one  and  two  of  the  blocks;  and  outstanding  buildings 
connected  with  the  hospital  were  constructed  on  two  others 
of  the  lots,  numbered  three  and  four  of  the  block;  and 
these  two  were  inclosed  by  a  high  fence  connecting  with 
the  building.  It  is  upon  this  deed  and  the  subsequent  use 
of  the  lots  for  a  marine  hospital  that  the  United  States 
rely. 

At  the  time  the  United  States  took  possession  of  lots 
three  and  four  there  were  several  persons  upon  them,  some 
of  whom  voluntarily  left,  and  others  were  removed  by  the 
marshal  of  the  United  States.  The  defendants  claim  under 
parties  thus  dispossessed,  and  assert  title  to  the  premises 
under  an  ordinance  of  the  city  of  San  Francisco,  known  as 
the  Van  Ness  ordinance,  from  •  its  aathor,  passed  on  the 
twentieth  of  June,  1855.  By  that  ordinance  the  city  re- 
linquished and  granted  all  her  right  and  claim  to  the  lauds 
within  her  corporatdHiimits,  as  defined  by  the  charter  of 
1851,  to  the  parties  in  the  actual  possession  thereof,  by 
themselves  or  tenants,  on  or  before  the  first  day  of  January, 
1865,  provided  such  possession  was  continued  up  to  the 
time  of  the  introduction  of  the  ordinance  into  the  common 
council,  or  if  intenrupted  by  an  intruder  or  trespasser,  had 
been  or  might  be  recovered  by  legal  process.  This  ordinance 
wap  ratified  and  confirmed  by  the  legislature  of  California 
on  the  eleventh  of  March,  1858. 

On  the  first  of  July,  1864,  Congress  passed  an  act  entitled 
''An  Act  to  expedite  the  settlement  of  titles  to  land  in  the 
State  of  California,"  by  the  fifth  section  of  which,  all  the 
right  and  title  of  the  United  States  to  the  lands  within  the 
corporate  limits  of  the  city  of  San  Francisco,  as  defined  by 
her  charter  of  April  15, 1851,  were  relinquished  and  granted 
to  the  said  city  and  its  successors,  for  the  uses  and  pur- 
poses specified  in  the  ordinance  of  said  city,  there  being 
excepted  from  this  relinquishment  and  grant  "all  sites  or 
other  parcels  of  land"  which  had  been  or  then  were  ''oc- 
cupied by  the  United  States  for  military,  naval,  or  other 
public  uses."    (13  Stats,  at  Large,  333.) 

At  the  time  the  Van  Ness  ordinance  was  passed,  the  city 
of  San  Francisco  asserted  title,  as  successors  of  a  Mexican 
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pueblo,  to  four  square  leagues  of  land  coveriDg  the  site  of 
the  present  city,  and  had. exhibited  her  claim  to  the  board 
of  land  commissioners  created  under  the  act  of  March  3, 
1851 ;  and  the  board  had  confirmed  the  claim  to  a  portion 
of  the  land,  and  rejected  it  for  the  residue.  The  city  not 
being  satisfied  with  the  portion  «ad judged  to  her,  prosecuted 
an  appeal  from  the  decision  of  the  board  to  the  United 
States  District  Court,  from  which  court  the  case  was  trans* 
ferred  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California.  That  court  adjudged  the  claim  of 
the  city  to  be  valid  to  four  square  leagues  of  land  subject 
to  certain  exceptions  and  reservations;  and  on  the  eigh* 
teenth  of  May,  1865,  its  final  decree  in  the  case  was  entered* 
which  is  as  follows : 

"  Final  Decree  cor^mUng  the  Claim  of  the  city  of  San  Francisco  to  its  Pueblo 

Lands,  1865. 

"The  city  of  San  Francisco) 

V.  y 

"The  United  States.        I 

''The  appeal  in  this  case  taken  by  the  petitioner,  the  city 
of  San  Francisco,  from  the  decree  of  the  board  of  land  com* 
missioners  to  ascertain  and  settle  private  land  claims  in  the 
State  of  California,  entered  on  the  twenty-first  day  of  De- 
cember, 1854,  by  which  the  claim  of  the  petitioner  was  ad- 
judged rto  be  valid,  and  confirmed  to  lands  within  certain 
described  limits,  coming  on  to  be  heard  upon  the  transcript 
of  proceedings  and  decision  of  said  board,  and  the  papers 
and  evidence  upon  which  said  decision  was  founded,  and 
further  evidence  taken  in  the  District  Court  of  the  United 
States  for  the  northern  district  of  California  pending  said 
appeal — the  said  case  having  been  transferred  to  this  court 
by  order  of  the  said  District  Court,  under  the  provisions  of 
section  four  of'  the  act  entitled  'An  Act  to  expedite  the  set- 
tlement of  titles  to  lands  in  the  State  of  California,'  ap- 
proved July  1,  1864 — €md  counsel  of  the  United  States  and 
for  the  petitioner  having  been  heard,  and  due  deliberation 
had,  it  is  ordered,  adjudged  and  decreed,  tbat  the  claim  of 
the  petitioner,  the  city  of  San  Francisco,  to  the  land  here- 
inafter described,  is  valid,  and  that  the  same  be  confirmed. 
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''The  land  of  which  confirmation  is  made  is  a  tracfc  sit- 
uated within  the  county  of  San  Francisco,  and  embracing 
so  much  of  the  extreme  upper  portion  of  the  peninsula  above 
ordinary  high-water  mark  (as  the  same  existed  at  the  date 
of  the  conquest  of  the  country;  namely,  the  seventh  of  July, 
A.D.  1846)  on  which  the  city  of  San  Francisco  is  situated, 
as  will  contain  an  area  of  four  square  leagues — said  tract 
being  bounded  on  the  north  and  east  by  the  bay  of  San 
Francisco;  on  the  west  by  the  Pacific  Ocean;  and  on  the 
south  by  a  due  east  and  west  line  drawn  so  as  to  include 
the  area  aforesaid,  subject  to  the  following  deductions, 
namely:  such  parcek  of  lavd  as  have  been  heretofore  reserved 
or  dedicated  to  public  uses  by  the  United  States;  and  also  such 
parcels  of  laud  as  have  been  by  grants  from  lawful  authority 
vested  in  private  proprietorship,  and  have  been  finally  con,- 
firmed  to  parties  claiming  under  said  grants  by  the  tribu* 
nals  of  the  United  States,  or  shall  hereafter  be  finally  con- 
firmed to  parties  claiming  thereunder  by  said  tribunals,  in 
proceedings  now  pending  therein  for  that  purpose;  all  of 
which  said  excepted  parcels  of  land  are  included  within 
the  area  of  four  square  leagiies  above  mentioned,  but  are 
excluded  from  the  confirmation  to  the  city.  This  confirma- 
tion is  in  trust,  for  the  |^enefit  of  the  lot  holders  under 
grants  from  the  pueblo,  town,  or  city  of  San  Francisco,  or 
other  competent  authority,  and  as  to  any  residue,  in  trust 
for  the  use  and  benefit  of  the  inhabitants  of  the  city. 

"Field,  Circuit  Judge. 
"San  Francisco,  May  18,  1865." 

^  From  this  decree  the  United  States  and  the  city  of  San 
Fiuncisco  appealed — the  United  States  from  the  whole  de- 
cree, and  the  city  from  so  much  thereof  as  included  certain 
lands  reserved  for  public  purposes  in  the  estimate  of  the 
quantity  confirmed.  Whilst  the  appeal  was  pending  in  the 
Supreme  Court  of  the  United  States,  Congress  passed  the 
following  act: 

"An  act  to  quiet  the  title  to  certain  lands  within  the  cor- 
porate limits  of  the  city  of  San  Francisco : 

"Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 
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tives  of  the  United  States  of  America  in  Gongress  assem- 
bled :  That  all  the  right  and  title  of  the  United  States  io 
the  land  situated  within  the  corporate  limits  of  the  city  of 
San  Francisco,  in  the  State  of  Galifornia,  confirmed  to  the 
city  of  San  Francisco  by  the  decree  of  the  Gircuit  Gourt  of 
the 'United  States  for  the  northern  district  of  Galifomia,  en-: 
tered  on  the  eighteenth  day  of  May,  one  thousand  eight 
hundred  aud  sixty-five,  be,  and  the  same  are,  hereby  relin- 
quished and  granted  to  the  said  city  of  San  Francisco  and 
its  successors,  and  the  claim  of  the  said  city  to  said  land  is 
hereby  confirmed,  subject,  however,  to  the  reservations  and 
exceptions  designated  in  said  decree,  and  upon  the  following 
trusts,  namely,  that  all  the  said  land,  not  heretofore  granted 
to  said  city,  shall  be  disposed  of  and  conveyed  by  said  city 
tp  parties  in  the  bona  fide  actual  possession  thereof  by  them- 
selves or  tenants,  on  the  passage  of  this  act,  in  such  quan- 
tities and  upon  such  terms  and  conditions  as  tlie  legislature 
of  the  State  of  Galifornia  may  prescribe,  except  such  par- 
cels thereof  as  may  be  reserved  and  set  apart  by  ordinance 
of  said  city  for  public  uses :  Provided,  however,  that  the 
relinquishment  and  grant  by  this  act  shall  not  interfere 
with  or  prejudice  any  valid  adverse  right  or  claim,  if  such 
exist,  to  said  land  or  any  part  ^thereof,  whether  derived 
from  Spain,  Mexico,  or  the  United  States,  or  preclude  a 
judicial  examination  and  adjustment  thereof.  Approved 
March  8,  1866." 

At  the  December  term  of '  the  Supreme  Gourt  of  the 
United  States  for  1866 — the  term  following  the  passage  of 
the  above  act — the  appeal  of  the  United  States  and  the  ap- 
peal of  the  city  of  San  Francisco,  in  the  pueblo  case,  were 
both  dismissed,  by  stipulation  of  counsel  of  the  respective 
parties.  (See  Townsend  v.  Oreely,  5  Wall.  337;  and  Cfrisar 
V.  McDowell,  6  Wall.  379.) 

Walter  Van  Dyke,  United  States  Attorney. 

William  Matthews  and  J.  E.  McElraith,  for  the  defendants.* 

Mr.  Justice  Field.  This  is  a  suit  on  the  equity  side  of 
the  court  to  quiet  the  title  of  the  United  States  to  four  fifiy- 
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Tara  lots  constituting  the  southeasterly  half  of  the  block 
bounded  by  Harrison,  Spear,  Polsom  and  Main  streets,  in 
the  city  of  San  Francisco.  And  the  principal  question  for 
determinationos,  whether  these  lots  were  excepted  from  the 
confirmation  to  the  city  by  the  decree  of  the  Circuit  Court 
of  the  United  States  in  the  Pueblo  case,  and  the  legislation 
of  Congress.  It  is  unnecessary  to  go  into  any  examination 
of  the  character  of  the  city's  title  under  the  Mexican  law; 
that  subject  has  been  elaborately  considered  in  several  ad- 
judications of  this  court.  It  is  sufficient  for  the  purposes  of 
this  case  to  state  that  the  title  was  so  far  subject  to  the  con- 
trol of  the  former  goyemment,  previous  to  the  conquest  and 
cession  of  the  country,  and  of  the  United  St-ates  subsequently, 
that  portions  of  the  lands  within  the  limits  claimed  by  the 
city  could  have  beeh  reserved  by  those  governments,  respec- 
tively, for  public  purposes  at  any  time  before  the  title  had 
become,  by  action  of  the  authorities  of  the  city,  vested  in 
private  parties.  It  was,  therefore,  competent  for  the  United 
States  to  set  apart  the  premises  in  question,  if  not  thus 
vested  in  private  parties,  for  the  erection  of  a  hospital  for 
disabled  and  infirm  seamen,  or  for  any  other  public  pur- 
pose, at  any  time  previous  to  the  decree  of  the  Circuit  Court 
in  the  pueblo  case,  and  the  confirmatory  act  of  Congress  of 
March  8,  1866,  unless  their  right  was  relinquished  by  the 
fifth  section  of  the  act  of  July  1,  1864.  That  act  relin- 
quished and  granted  to  the  city  the  interest  and  right  of  the 
United  St-ates  to  lands  within  the  charter  limits  of  1861,  for 
the  uses  and  purposes  of  the  Van  Ness  ordinance;  but  it 
expressly  excepted  from  its  operation  *'all  sites  or  other 
parcels  of  land"  which  had  been  or  were  then  occupied  by 
the  United  States  for  public  uses. 

The  decree  of  the  Circuit  Court  in  the  pueblo  case  also 
excepted  from  confirmation  to  the  city,  parcels  of  land 
which  had  been  previously  reserved  or  dedicated  to  public 
uses;  and  the  confirmatory  act  of  Congress  of  1866  provided 
for  the  same  reservations. 

It  is  clear  from  the  evidence  presented  in  the  case,  and 
from  the  whole  history  of  the  action  of  the  government  with 
respect  to  the  Marine  Hospital,  that  the  United  States  have 
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claimed  the  right  to  tbe  fout  lots  in  controversy  since  the 
deed  of  the  citj,  executed  in  December,  1862;  and  that  at 
the  date  of  the  decree  in  the  pneblo  case,  and  the  confirm- 
atory act  of  OoDgress,  they  were  in  possession  of  the  prem* 
ises  under  their  deed,  or  at  least  of  a  part  of  them,  using 
such  part  for  the  hospital,  with  clai^  to  the  balance  for  the 
same  purpose.  As  against  parties  having  no  title  in  them- 
selves, holding  by  intrusion,  mere  trespassers,  this  posses- 
sion of  the  government  of  a  part  of  the  lots  with  claim  to 
the  balance  under  the  deed,  and  the  assertion  of  that  claim, 
by  the  removal  of  the  intruders,  is  an  occupation  of  the 
whole  premises  for  a  public  use,  within  the  meaning  of  the 
act  of  Congress  of  1864.  And  the  setting  apart  of  the 
premises  for  a  hospital  by  direction  of  the  government, 
with  the  appropriation  by  Oougress  of  moneys  to  the  sup- 
port of  the  institution,  the  construction  of  buildings  thereon, 
and  inclosure  of  the  land,  show  a  dedication  of  the  prem- 
ises for  a  public  use  within  the  meaning  of  the  decree  and 
oonfirmatorjr  act. 

The  defendants  rest  all  their  claim  upon  rights  acquired 
by  possession  under  the  Van  Ness  ordinance.  But  that 
ordinance  could  not  apply  to  lots  covered  by  the  previous 
deed  of  the  city,  executed  in  December,  1862.  That  deed, 
it  is  true,  was  inoperative  against  a  previous  conveyance  of 
the  city  to  the  commissioners  of  the  funded  debt,  or  grantees 
from  them,  but  it  was  operative  against  any  further  dispo- 
sition of  the  premises  by  the  city,  if  any  interest  remained 
in  the  corporation.  The  Van  Ness  ordinance  could  not 
embrace  lands  in  which  the  city's  interest  had  been  thus 
disposed  of,  for  that  ordinance  only  purported  to  give  such 
interest  as  the  city  held.  Of  necessity,  it  could  give  no 
more.  {Hubbard  v.  Sullivan,  18  Cal.  508.)  The  defendants 
had,  therefore,  no  standing  even  under  the  Van  Ness 
ordinance,  but  were  simple  intruders  whose  possession,  if 
it  existed  as  claimed,  was,  whilst  it  lasted,  illegal  and 
tortious. 

The  United  States  must<  have  a  decree  to  quiet  the  title, 
and  declaring  that  the  claim  and  assertion  of  an  adverse 
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interest  by  the  defeDdants  in  the  premises  in  controTersy  is 
without  any  jiist  right  and  wholly  invalid. 
And  it  is  so  ordered. 


The  Mart  Belle  Roberts. 

distbict  cotjkt,  distbict  op  california. 
Sbftebcbeb  30,  1875. 

Is  Abandonment  of  a  Seaman  in  a  Foreign  Port.— Defense  by  master 
tlmt  the  seaman  was  detained  on  shore  by  the  municipal  authorities  of 
the  port:  Held,  unsupported  by  the  proofs. 

Before  Hoffman,  District  Judge. 
D.  T.  Sullivan,  proctor  for  libellant. 
MUon  AndroSy  proctor  for  claimant. 

Hoffman,  J.  The  libel,  in  sabstance,  alleges  that  the 
libellant,  who  was  a  seaman  on  board  the  above  vessel, 
was  abandoned  and  left  behind  by  the  master;  thereof  at 
Iquiqui,  in  the  Republic  of  Peru,  the  libellant  being  then  on 
shore  on  ^liberty,  and  willing  and  anxious  to  return  on 
board.  The  answer  was,  that  the  libellant  was  taken  out  of 
the  vessel  by  order  of  the  captain  of  the  port  of  Iquiqui 
without  the  consent  and  against  the  wishes  of  her  master; 
that  the  master  requested  the  captain  of  the  port  to  allow 
the  libellant  to  rejoin  the  barque,  but  the  captain  of  the 
port  refused  so  to  do,  and  the  vessel  thereupon  sailed  away 
without  the  libellant.  The  answer  further  alleges,  that 
libellant  was  not  prevented  from  rejoining  the  ship  by  any 
act  of  the  master,  but  by  the  act  of  the  harbor  authorities 
of  said  port,  and  not  otherwise. 

The  evidence  shows,  that  on  the  day  previous  to  the  sail- 
ing of  the  vessel,  a  dispute  occurred  between  the  libellant 
and  the  master,  in  consequence  of  which  the  former  was,  by 
the  master's  order,  put  in  irons,  and,  as  he  alleges,  "triced 
up."  The  next  morning  he  requested  leave  to  go  ashore  to 
see  the  captain  of  the  port.    This  the  master  refused,  until 
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he  should  first  have  seen  the  captain.  The  master  aocord- 
iDglj  went  ashore  about  nine  o'clock  in  the  morning,  saw 
the  captain  of  the  port,  and,  as  he  says,  ''told  him  just 
how  the  thing  was." 

The  captain  of  the  port  had,  it  would  seem,  already  heard 
of  the  affair  through  some  workmen  and  the  master  insists 
that  he  made  no  complaint  against  the  seaman.  By  his 
own  admission,  however,  he  voluntarily  sought  the  captain 
and  related  the  whole  occurrence.  The  result  was  that  a 
boat  with  a  policeman  on  board  was  dispatched  to  the  ves- 
sel and  the  libellant  brought  ashore.  The  master  testifies 
that  this  occurred  about  nine  o'clock  A.  M.,  and  in  this  he 
is  corroborated  by  the  mate.  The  libellant  states  very  pos- 
itively that  he  was  taken  ashore  after  dinner  and  between 
two  and  three  o'clock,  and  David  Oakshott,  a  seaman,  testi- 
fies to  the  same  effect.  The  point  is  not  very  material  ex- 
cept as  showing  that  the  man  was  taken  ashore  not  more 
than  an  hour  and  a  half  before  the  vessel  sailed,  and  as 
tending  to  show  that  little  opportunity  was  afforded  him  to 
rejoin  the  ship,  and  no  very  strenuous  effort  was  made  to 
recover  him. 

The  libellant  states  that  on  landing  he  saw  the  master  on 
the  mole,  and  said  to  him  that  he  desired  to  see  the  captain 
of  the  port.  The  master  showed  him  his  office,  and  not 
finding  him  in,  said  he  would  go  up  town  and  see  where  be 
was.  He  did  so,  and  on  his  return  informed  the  libellant 
that  the  captain  would  be  down  within  half  an  hour.  The 
master  then  .returned  to  his  vessel  and  the  libellant  waited 
for  the  return  of  the  captain  of  the  port.  On  his  arrival  the 
libellant  informed  him  that  he  belonged  to  the  vessel  which 
he  saw  was  beginning  to  make  sail.  The  captain  told  him 
he  must  wait  until  the  master  came  ashore  again.  The  li- 
bellant then  offered  a  boatman  one  dollar  to  put  him  on 
board.  The  captain  of  the  port  said  something  to  the  boat- 
man, or  to  a  policeman  that  was  near,  which  the  libellant 
did  not  understand.  The  boat  proceeded  a  short  distance 
towards  the  ship  and  then  turned  around  and  brought  the 
libellant  back,  notwithstanding  that  he  offered  three  dollars 
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to  be  put  on  board  the  vessel.  The  ship  continued  her 
course  out  of  the  harbor  without  stopping. 

The  master's  account  of  the  occurrence  differs  from  that 
of  the  man  in  a  few  particulars:  1.  He  states,  as  already 
noticed,  that  the  man  was  brought  ashore  at  nine  o'clock, 
and  not  at  about  half  past  two  or  three,  shortly  before  the 
yessel  sailed.  He  denies  having  told  the  man  he  would  go 
up  town  to  look  for  the  captain  of  the  port,  and  states  that 
he  told  the  latter  several  times  that  he  was  about  to  sail 
and  wanted  the  man,  but  the  captain  refused  to  give  him 
up,  saying  he  would  look  out  for  him,  and  would  put  him  in 
jail.  The  captain  made  no  investigation  and  assigned  no 
reason  for  keeping  the  man.  The  master  then  returned  to 
the  vessel  and  was  under  way  in  fifteen  minutes  after  he  got 
on  board. 

With  respect  to  this  statement  it  is  to  be  observed:  1. 
That  assuming  it  to  be  true,  the  master's  justification  is  by 
no  means  clear. 

The  policy  of  the  laws  of  all  maritime  nations,  and  nota- 
bly of  the  United  States,  discountenances  in  the  most  em- 
phatic manner  the  discharge  of  seamen  in  foreign  ports. 
By  various  acts  of  Congress,  it  is  provided  that  the  master 
shall,  before  ^sailing,  give  bond  for  the  return  of  his  crew 
to  the  United  States.  If  a  seaman  be  discharged  abroad, 
he  is  in  general  required  to  pay  to  the  consul  tliree  months' 
extra  wages,  of  which  two-thirds  are  to  be  paid  to  the  sea- 
man upon  his  engagement  on  board  any  vessel  to  return  to 
the  United  States.  The  remaining  third  to  be  retained  to 
form  a  fund  for  the  payment  of  the  expenses  home  of  other 
destitute  seamen.  Consuls  are  also  required  to  provide 
passages  to  the  United  States  for  any  destitute  American 
seamen  found  within  their  districts.  Masters  are  required 
to  receive  on  board  their  vessels,  and  transport  to  the  United 
States,  on  the  request  of  the  consul,  such  seamen  in  num- 
ber not  exceeding  twQ  to  every  one  hundred  tons  burden  of 
their  vessels.  And,  finally,  the  malicious  forcing  on  shore, 
or  leaving  behind,  of  any  mariner  in  any  foreign  port  or 
place  is  denounced  and  punished  as  a  crime. 

These  various  provisions  clearly  exhibit  the  deep  solici- 
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tude  of  the  legislature  to  secure  in  all  cases  the  return  of 
the  mariner  to  the  United  States,  and  they  indicate  with 
equal  clearness  the  duty  of  the  master,  yiz.,  to  bring 
back  the  mariner  in  his  vessel,  unless  the  circumstances 
are  such  as  to  render  it  impossible,  or  to  relieve  him  from 
the  obligation  to  do  so. 

It  is  not  pretended  that  in  the  case  at  bar  the  master  had 
any  right  to  expel  the  seaman  from  the  vessel.  The  defense 
rests  upon  the  allegation  that  the  seaman  was  in  the  custody 
of  the  local  authorities  from  which  the  master  was  unable 
to  liberate  him.  But  the  inquiry  arises,  did  the  master,  on 
his  own  showing,  make  a  reasonable  and  sincere  effort  to 
perform  what,  as  we  have  seen,  the  law  regards  as  one  of 
his  most  important  duties. 

The  man,  he  says,  was  brought  on  shore  at  nine  o'clock;  the 
vessel  sailed  at  three  p.  m.  He  had  been  sent  for  by  the  cap- 
tain of  the  port  without  any  complaint  on  the  part  of  the 
master,  as  the  latter  asserts.  But  he  admits  that  he  went  to  ' 
^the  captain  of  the  port  and  'Hold  him  just  how  the  thing 
was."  It  is  not  to  be  presumed  that  his  narrative  was  very 
favorable  to  the  seaman.  The  captain  of  the  port  at  once 
dispatches  a  policeman  to  bring  him  ashore.  To  this  pro- 
ceeding the  master  makes  no  opposition.  The  man  is 
brought  on  shore,  and  the  master,  as  he  says,  requested  the 
captain  of  the  port  "several  times"  to  give  up  the  man; 
and  on  his  refusal,  and  without  delaying  his  intended  do;- 
parture  a  single  hour,  sails  away,  letiving  the  man  without 
clothes  or  money  in  a  remote  foreign  port.  I  cannot  con- 
sider that  the  master,  under  these  circumstances,  fulfilled 
his  whole  duty.  A  more  resolute  effort  should  have  been 
made,  and  more  decided  measures  taken,  to  procure  the 
restoration  of  the  man,  and  the  departure  of  the  vessel 
reasonably  delayed  for  the  purpose.  I  have  little  doubt 
that  such  an  effort  would  have  been  successful.  Had  the 
man  been  a  relative  or  ward  of  the  master,  or  had  a  valu- 
able bale  of  merchandise  been  removed  from  the  ship,  the 
master's  reclamations  would,  I  doubt  not,  have  been  far 
more  energetic  and  persistent,  nor  would  he  have  deemed 
the  reasons  he  now  assigns  for  not  bringing  back  the  man 
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to  his  port  of  shipment  a  yalid  excase  for  failing  to  deliver 
any  part  of  his  cargo  to  its  owner.  I  consider  his  dnty  to 
restore  the  seaman  to  his  home  quite  as  imperative  as  his 
daty  to  deliver  his  cargo  to  its  consignees. 

If  the  account  of  the   transaction  given   by  the  libel- 
lant  be  accepted,  the  master's  breach  of  duty  can  hardly  be 
denied.     The  man  swears  that  he  was  taken  on  shore  not 
more  than  an  hour  and  a  half  before  the  vessel  sailed;  that 
when  the  master  went  off  to  the  ship  he  said  he  would  be 
back  in  half  an  hour;  instead  of  doing  so,  he  at  once  made 
sail.    He  denies  that  he  was  in  custody,  and  states  that 
when  he  discovered  the  vessel  was  about  to  sail,  and  men- 
tioned it  to  the  captain  of  the  port,  the  latter  told  him  to 
wait  until  the  master  came  ashore.     The  man  was  certainly 
sufficiently  at  liberty  to  be  able  to  make  an  effort  to  reach 
the  vessel  in  a  boat.     But  the  boat,  after  proceeding  a  part 
of  the  way,  turned  back,  against  the  remonstrances  of  the 
man,  and  in  pursuance,  he  thinks,  of  previous  instructions 
by  the  captain  of  the  port.     This  circumstance  seems  to 
me  extremely  suspicious.    It  suggests  very  strongly  the 
idea  of  a  secret  understanding  between  the  master  and  the 
captain  of  the  port,  by  which  the  former  was  to  be  rid  of 
the  man — an  idea,  favored  by  the  facts  that  the  master  had 
had  trouble  with  him,  and  had  received  on  board  two  stow- 
away seamen  by  whom  the  libellant's  place  could  be  sup- 
plied.    On  the  master's  statement,  the  conduct  of  the  cap- 
tain of  the  port  is  unaccountable.    The  man  had  committed 
no  violation  of  the  municipal  law  of  the  place.     The  vessel 
lay  a  mile  from  the  shore.     A  difficulty,  such  as  are  un- 
happily too  common  on  board  shij(^B,  had  occurred  between 
the  master  and  one  of  the  men.     The  offense,  if  any,  was 
against  the  discipline  and  internal  police  of  the  ship.  What 
motive  had  the  captain  of  the  port  to  seize  and  hold  the 
man,  when  the  master  had  made  no  complaint  against  him, 
when  he  was  anxious  to  receive  him  back,  and  the  man  was 
desirous  of  returning,  and  this  without  any  investigation 
whatever  into  the  facts  of  the  case?    None  has  been  sug- 
gested, except  the  mere  wantonness  of  brief  authority.     I 
require  more  convincing  proofs  than  have  been  furnished  in 
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this  case,  to  induce  me  to  believe  that  from  such  a  motive, 
without  any  personal  interest  or  hope  of  advantage  to  him- 
self, an  officer  charged  with  important  duties  in  a  foreign 
port,  and  who  was  on  friendly  terms  with  the  master  (for 
the  latter  testifies  that  he  shook  hands  with  him,  and  bade 
him  good-bye  when  he  left),  would  have  been  guilty  of  so 
high-handed  an  outrage  upon  the  commerce  of  the  United 
States.  If  the  master  really  supposed  the  officer  was  com- 
mitting the  offense  he  now  charges  upon  him,  the  cordiality 
of  his  leave-taking  is  not  a  little  extraordinary.  Nor  does 
the  subsequent  conduct  of  the  captain  of  the  port  toward 
the  man  in  any  degree  tend  to  corroborate  the  master's 
version  of  the  occurrence.  On  the  man's  return  from  his 
unsuccessful  attempt  to  reach  the  vessel,  he  was  not  con- 
signed to  a  jail,  or  subjected  to  the  slightest  restraint  of 
his  liberty.  He  applied  at  once  to  the  captain  of  the  port 
for  a  passage  to  San  Francisco,  but  this  the  latter  declared 
himself  unable  to  afford  him;  but  when  some  six  days  after- 
wards the  man  procured  a  passage  on  a  mail  boat  for  Callao, 
the  captain  of  the  port  gave  him  a  letter  to  the  American 
consul  at  the  latter  place,  who  paid  his  board  while  at  Callao, 
and  gave  him,  on  his  departure,  a  letter  to  the  consul  at 
Panama,  by  whom,  in  like  manner,  his  board  was  paid  until 
a  passage  to  San  Francisco  could  be  obtained. 

It  seems  highly  improbable  that  an  officer  who  was  thus 
ready  to  do  everything  in  his  power  to  facilitate  the  man's 
return  to  his  country,  would  have  forcibly  taken  him  from 
the  vessel  and  detained  him  in  custody  against  his  own 
wishes,  and  in  spite  of  the  remonstrances  of  the  master. 
After  a  careful  considei^tion  of  the  whole  case,  my  opinion 
is,  that  the  master  desired  to  be  rid  of  the  man,  and  volun- 
tarily abandoned  him.  And  the^defense  now  set  up  that 
he  yielded  to  authority  he  was  unable  to  resist,  is  not  sus- 
tained by  the  proofs. 

In  this  view  of  the  case,  it  is  unnecessary  to  consider 
whether  if  the  facts  had  been  as  alleged  by  the  master,  the 
seaman  would  not  still  have  been  entitled  to  his  wages  up 
to  the  end  of  the  voyage.  A  decree  will  be  entered  in 
favor  of  libellant  for  his  wages  up  to  the  end  of  the  voyage, 
and  his  expenses,  deducting  intermediate  earnings,  if  any. 
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The  Barge  Mart  Elizabeth. 

District  Cotjrt,  District  op  Californu. 
October  8,  1875. 

1.  Lien  for  Wages  Disallowed.— Where  the  owner  of  a  vessel  agreed  to 
sell  her  to  two  purchasers  for  a  certain  sum,  tcr  be  paid  for  in  monthly 
installments,  and  gave  immediate  possession  to  the  vendees;  and  it 
was  further  agreed  that  in  case  of  default  in  the  payments,  the  vessel 
should  be  returned  to  the  owner,  and  the  contract  of  sale  rescinded; 
and  the  proposed  purchasers  were  in  that  case  to  pay  $126  per  month 
for  her  use,  while  in  their  possession,  deducting  all  sums  paid  on 
account  of  the  purchase  money,  and  default  was  made  in  the  pay- 
ments stipulated;  but  before  the  owner  resumed  possession  under  the 
contract,  the  libeUant  sold  out  his  interest  to  his  partner  and  was  im- 
mediately employed  by  the  latter  to  serve  as  pilot  and  mate:  HMf 
that  the  libellant  had  no  lien  on  the  vessel  in  the  hands  of  a  sub- 
sequent vendee  of  the  owner. 

Before  Hoffman,  District  Judge. 

Daniel  T.  SuUivan,  proctor  for  libellant. 
Charles  Page^  proctor  for  claimants* 

Hoffman^  J.  The  libellant  in  this  case  has  proved  that 
he  served  on  board  the  above  barge  as  pilot  and  mate  from 
July  8  until  August  28, 1874,  at  the  rate  of  one  hundred  dol- 
lars per  month,  as  agreed  on  between  himself  and  Captain 
Bradbury,  her  acting  master. 

The  defense  relies  on  the  following  facts:  On  the  fifth 
day  of  January,  1874,  the  Sacramento  wood  company,  the 
owner  of  the  barge,  entered  into  a  contract  with  the  libellant 
and  Captain  Bradbury,  by  which  they  agreed  to  sell  her 
for  the  sum  of  eight  hundred  dollars,  to  be  paid  for  in 
monthly  installments.  Captain  Bradbmy  and  the  libellant, 
on  their  part,  agreed  to  purchase  and  pay  for  the  barge  as 
stipulated  in  the  contract. 

It  was  further  agreed  that  should  default  be  made  in  any 
of  the  payments,  the  barge  was  to  be  immediately  returned 
to  the  possession  of  the  company,  the  obligation  on  its  part 
to  convey  title  to  her  should  cease,  and  the  proposed  pur- 
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chasers  were  to  be  charged,  and  they  agreed  to  pay,  rent  at 
the  rate  of  one  hundred  and  twenty-five  dollars  per  month 
for  the  time  she  might  have  been  in  their  possession,  bat 
credit  was  to  be  allowed  on  such  rent  for  all  sums  paid  on 
account  of  the  purchase-money.  It  was  also  agreed  that  if 
the  barge  were  lost  before  the  full  payment  of  the  purchase, 
the  loss  should  fall  on  the  purchasers,  and  they  should  re- 
main liable  for  the  purchase-money. 

Under  this  agreement  Bradbury  and  the  libellant  took 
possession  of  the  barge,  and  employed  her  in  connection 
with  the  steamer  Alvarado,  with  the  owners  of  which  they 
had  made  a  somewhat  similar  contract. 

They  failed,  however,  to  make  the  stipulated  payments  to 
the  company,  but  the  possession  was  not  demanded  by,  nor 
surrendered  to,  the  company,  nor  were  any  steps  taken  to 
assert  the  rights  of  the  latter  until  August  27,  when  the  bai^ 
was  sold  to  one  Carroll,  to  whose  vendees  it  was  delivered 
by  Captain  Hutchins,  who  had  bought  out  Bradbury's  in- 
terest in  the  original  contract. 

On  the  eighth  of  the  previous  July,  after  the  default  in 
the  payments  had  occurred,  and  while  the  barge  still  re- 
mained in  the  possession  of  Elates  (the  libellant)  and  Brad- 
bury, Kates  sold  out  his  interest  in  the  contract  to  Brad-^ 
bury,  and  was  immediately  employed  by  the  latter  to  serve 
as  pilot  and  mate.  He  now  claims  that  his  demand  for 
wages  constitutes  a  lien  on  the  barge  in  the  hands  of  pur- 
chasers who  derive  title  from  the  wood  company. 

But  this  claim  cannot,  in  my  opinion,  be  maintained.  It 
is  obvious  that  if  the  lien  exists  against  the  vessel  in  the 
the  hands  of  her  present  owners  it  would  equally  have  ex- 
isted against  her  if  she  were  still  owned  by  the  wood  com- 
pany — and  this  whether  the  vendees  of  the  company  had  or 
had  not  notice  of  Kates*  claim.  The  lien  was  created,  if  at 
all,  by  his  service  on  board  the  vessel,  and  not  by  the  fact 
that  the  vendees  of  the  company  knew  of  his  services.  A 
lien  may  sometimes  be  lost  by  a  transfer  to  a  purchaser  for 
value  and  without  notice,  but  it  cannot  be  created  by  the 
fact  of  such  notice  if  it  otherwise  had  no  existence.  If  the 
vessel  was  free  from  the  lien  when  the  company  resumed 
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possessioDy  the  protection  of  its  rights  demands  that  it 
should  be  able  to  oonyey  an  unincximbered  title  to  pnr- 
qhasers.  If  a  mere  notice  of  Kates'  claim  to  a  party  pro- 
posing to  purchase  would  subject  the  vessel  in  his  hands  to 
the  lien,  the  effect  would  be  the  same  as  if  she  were  subject 
to  the  lien  in  the  hands  of  the  company,  her  yalue  in  its 
hands  would  be  diminished  to  the  amount  of  the  lien.  But 
the  point  is  too  clear  to  need  argument. 

Could  then  the  libellant,  in  tlie  relation  in  which  he  stood 
to  the  owners  of  the  vessel,  acquire  a  lien  upon  her  by 
virtue  of  services  rendered  in  the  employment  of  his  asso- 
ciate after  an  assignment  to  the  latter  of  his  interest  under 
the  contract.  It  cannot,  I  think,  be  pretended  that  before 
that  assignment  either  Eates  or  Bradbury  could  have  ac- 
quired any  lien  for  their  services  on  board  the  vessel. 
They  were  not  employed  by  the  owners,  and  were  render- 
ing no  services  to  them.  They  were  on  board  a  vessel 
of  which  they  were  the  provisional  owners.  They  had 
agreed  to  pay  for  her,  and  were  put  into  possession  to  run 
her  on  their  own  account,  and  at  their  own  risk.  If  she 
should  be  lost,  the  loss  was  to  fall  on  them.  In  case  of  de- 
fault in  the  payment  of  the  purchase  money,  they  were  to 
pay  a  monthly  rent  for  her  use,  and  immediately  surrender 
her  to  her  owner. 

They  were  thus  quasi^  or  provisional,  owners  of  the  barge, 
or  qtiQsi  hirers  of  her.  But  in  either  case  their  services 
were  rendered  to  themselves,  and  for  their  own  benefit, 
and  not  to  or  for  the  benefit  of  the  legal  owner. 

If  an  owner  of  a  vessel  of  which  he  retains  the  posses- 
sion takes  service  on  board  of  her  as  mate  or  seaman,  it  is 
plain  that  he  could  not  assert  any  lien  upon  her  for 
his  wages;  his  wages  would  be  due  from  himself  to  himself. 
There  would,  therefore,  be  no  debt  to  support  the  lien,  or 
for  which  it  could  serve  as  security.  The  same  conse- 
quence would  follow,  and  for  the  same  reason,  if  the 
person  rendering  the  services  were  the  charterer  in  pos- 
session. 

It  may  be  objected  that  these  instances  furnish  no  argu- 
ment, for  they  merely  present  this  question  in  dispute 
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under  another  form.  This  objection  has  some  plausibiliij, 
but  these  simple  illustrations  serve  to  point  ont  what  is  the 
trne  principle  to  be  applied  to  the  case  at  bar  where  the 
circumstances  are  more  complicated.  I  think  it  plain, 
therefore,  that  before  the  assignment  Kates  could  have 
acquired  no  lien  on  the  vessel.  Did  the  fact  that  he 
assigned  his  interest  in  the  contract  to  his  associate  alter 
his  position  with  regard  to  the  owners,  or  enable  him  to 
acquire,  or  his  associate  to  create,  a  lien  in  his  favor  on  the 
barge?  It  appears  to  me  that  it  did  not.  His  assignment 
to  his  partner  conveyed  his  rights,  but  it  did  not  relieve 
him  of  his  obligations  under  the  contract.  The  contract 
was  not  bj  its  terms  assignable.  The  company  bound 
itself  to  sell  and  give  title  to  Bradbury  and  Kates  on 
receiving  from  them  the  purchase  money.  It  did  not 
agree  to  sell  to  their  assignee.  It  may  have  been  con- 
tent to  assume  the  risk  of  liens  created  by  them  in  favor 
of  strangers,  but  it  could  not  have  contemplated  the  crea- 
tion by  them  of  liens  in  their  own  favor  on  a  vessel  of 
which  they  were  the  provisional  owners,  and  were  bound, 
by  paying  the  purchase  money  to  become  the  absolute 
owners.  And  this  result  could  not  be  brought  about 
either  by  a  joint  assignment  to  a  third  party  nor  by  assign- 
ment by  one  associate  to  the  other;  neither  could,  without 
the  company's  consent,  alter  his  relation  to  the  vessel  or  to 
the  company.  That  relation,  as  established  by  the  con- 
tract, remained  unaffected  by  any  assignment  to  which  the 
company  did  not  assent,  and  which  it  was  under  no  obliga- 
tion to  recognize  for  any  purpose;  and  especially  when 
resorted  to  for  the  purpose  of  enabling  one  of  the  pur- 
chasers to  impair,  and  it  might  be  wholly  absorb,  the  value 
of  the  property  by  creating  liens  upon  her  in  favor  of  his 
associate. 

My  opinion  is,  that  under  the  circumstances,  no  lien 
attached  to  the  vessel  in  favor  of  the  libellant.  Under  this 
view  of  the  case,  it  will  be  unnecessary  to  consider  the 
novel,  and,  perhaps,  embarrassing  questions,  which  arise 
from  the  circumstance  that  the  libellaut's  services  were 
rendered  to  the  barge  and  the  steamer  jointly;  both  ves- 
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sels  being  engaged  in  a  common  enterprise,  in  the  prose- 
cution of  which  both  were  necessarily  used,  and  which  were 
taken  possession  of  by  the  libellant  and  his  associate  under 
nearly  similar  contracts,  but  with  different  owners.  In 
the  contract  with  the  owners  of  the  steamer  they  appear 
to  have  stipulated  against  the  creation  of  any  liens  whatever 
upon  her.  Disregarding  for  the  moment  this  latter  provis- 
ion, the  inquiry  arises:  to  which  vessel  did  a  lien  for  services 
rendered  to  both,  attach;  or  did  it  attach  to  both?  Ooald 
they  be  libelled  jointly,  or  would  each  be  liable  for  the 
whole  ?  And  if  not  for  the  whole,  how  should  the  propor- 
tionate liability  of  each  be  determined  ?  Or,  if  the  whole 
debt  was  collected  from  one,  could  contribution  be  claimed 
from  the  other?  And  if  so,  whether  for  one  half  of  the 
amount  paid,  or  for  a  part  of  it,  proportioned  to  the  rela- 
tive values  of  the  vessels?  These  and  other  questions  nat- 
urally suggest  themselves,  but  it  is  unnecessary  now  to 
attempt  to  solve  them. 
The  libel  must  be  dismissed. 


Marcus  Neff  v.  Sylvester  Pennoyer. 

Circuit  Court,  District  of  Oreoon. 
October  11,  1875. 

1.  Treble  Damages. — In  an  action  for  cutting  or  carrying  away  timber 

from  the  land  of  another  to  entitle  the  plaintiff  to  recover  treble  dam- 
ages, judgment  therefor  must  be  demanded  in  the  complaint,  so  that 
the  defendant  may  be  apprised  of  the  cjaim,  and  the  facts  stated  in  the 
complaint  must  bring  the  case  within  the  statute.  (Or.  Civ.  Code,  Sec. 
385.) 

2.  Defense  to  Claim  for  Treble  Damages.— The  defense,  to  a  claim 

for  treble  damages  in  such  an  action  must  be  pleaded,  and  it  may  be 
either:  1.  That  the  trespass  was  casual  or  involuntary;  2.  Or  that,  at 
the  time  of  the  commission  thereof,  the  defendant  had  probable  cause 
to  believe  that  the  premises  were  his  own,  or  those  of  the  person  under 
whom  he  acted;  3.  Or  that  the  timber  was  taken  from  uniuclosed 
woodland  for  the  purpose  of  repairing  a  highway  or  bridge.  (Or.  Civ. 
Code,  Sec  336.) 

3.  Irrelevant  ALLEGATioll.^An  allegation  which  merely  contains  facts 

tending  to  prove  either  of  said  defenses  is  irrelevant  and  will  be  stricken 
out  on  motion. 
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4.  Counter-Claim. — ^A  counter-claim  is  substantially  a  cross-action  and 
should  contain  nothing  but  the  facts  necessary  to  constitute  it;  and  if 
any  other  defense  is  inserted  therein  it  may  be  striken  out. 

6.  Taxes  Paid  by  Party  in  Possession.— In  an  action  for  damages 
for  withholding  the  possession  of  real  property,  if  the  defendant  held 
under  color  of  title  in  good  faith  adversely  to  the  claim  of  the  plaintiff, 
taxes  paid  by  him  upon  the  property  dnring  such  withholding  are  a 
proper  subject  of  counter-claim. 

6.  Damages  for  Withholding  Possession  and  Defense  Thereto.— 

In  action  to  recover  damages  for  wrongfully  withholding  the  possession 
of  real  property,  the  plaintiff  may  allege  and  recover  for  any  particular 
waste  or  injury  committed  by  the  defendant  thereon  during  his  posses- 
sion, or  he  may  omit  all  claim  other  than  that  arising  from  such  waste 
or  injury,  but  he  cannot  by  so  doing  preclude  the  defendant  from  show^- 
ing  that  the  alleged  waste  or  injury  was  committed  while  he  was  in  the 
possession  of  the  premises,  claiming  title  thereto,  in  good  faith,  adversely 
to  the  plaintiff,  and  thereby  prevent  him  from  making  any  defense  to 
which  he  may  be  entitled  under  these  facts. 

7.  Improvements  —  Counter-Claim  for.— To  enable  a  defendant  to 

maintain  a  counter-claim  for  the  value  of  improvements  made  upon 
the  premises  of  another,  it  must  appear  therefrom  that  the  improve- 
ments are  affixed  to  the  freehold  and  still  existing,  and  that  they  bet- 
ter the  condition  of  the  property  for  the  ordinary  purposes  for  which  it 
is  used;  and  that  they  were  made  while  the  defendant,  or  those  under 
whom  he  claims,  were  in  possession  under  color  of  title,  in  good  filith, 
adversely  to  the  claim  of  the  plaintiff.     (Or.  Civ.  Cbde,  Sec  318.) 

8.  Same  Subject. — A  counter-claim  not  containing  these  allegations,  but 

only  a  statement  of  facts  tending  to  prove  them,  w^ill  be  stricken  out  as 
irrelevant. 

Before  Deady,  District  Judge. 
Motion  to  strike  out  counter-claim, 

M,  W.  Feckhdmer,  for  the  motion. 
H.  T.  Thompson,  contra. 

Deady,  J.  This  action  is  brought  by  the  plaintiff  as  a 
citizen  of  California,  against  the  defendant,  a  citizen  of  the 
State  of  Oregon,  for  wrongfully  entering  the  plaintiffs  close 
— a  tract  of  land  situated  in  Multnomah  county,  Oregon — 
on  May  10,  1869,  and  on  divers  other  days  and  times  be- 
tween that  day  and  March  9,  1875,  and  then  and  there  cut- 
ting and  carrying  away  the  trees  and  timber  therefrom,  and 
converting  the  same  to  his  own  use,  and  for  then  and  there 
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pulling  down  and  destroying  a  certain  log  dwelling-house 
thereon;  and  also  for  removing  and  destroying  a  certain 
fence  inclosing  an  orchard  growing  thereon,  whereby  stock 
and  cattle  entered  upon  said  orchard  and  destroyed  the 
same,  to  the  damage  of  the  plaintiff  $4,600. 

The  answer  of  the  defendant  consists  of  a  denial  of  the  ma- 
terial* allegations  of  the  complaint,  except  the  one  concern- 
ing his  own  citizenship,  and  a  counter-claim  styled  '^a  fur- 
ther and  separate  answer,"  in  which  it  is  alleged  that  the 
defendant  entered  into  the  peaceable  possession  of  the  prem- 
ises on  January  14,  1867,  as  a  purchaser  at  a  sale  made  up- 
on an  execution,  issued  out  of  the  Circuit  Court  for  the 
county  and  State  aforesaid,  upon  a  judgment  wherein  J.  H. 
Mitchell  was  plaintiff  and  the  plaintiff  herein  defendant, 
and  that  be  occupied  them  in  good  faith  as  such  purchaser 
until  1875,  when  he  was  evicted  therefrom  upon  a  judgment 
of  this  conrt;  that  .during  such  occupation  he,  paid  $121.55 
of  taxes  duly  levied  upon  said  premises  and  erected  thereon 
a  board  cabin  which  still  remains,  at  a  cost  of  $35;  that  he 
removed  certain  fallen  and  standing  timber  from  said  prem- 
ises for  the  purpose  of  clearing  a  portion  of  them  for  pas- 
ture, and  that  said  clearing  was  a  benefit  to  the  premises, 
and  worth  the  sum  of  $600. 

The  plaintiff  moves  to  strike  out  four  separate  parts  of 
the  counter-claim,  which  taken  together  constitute  the 
whole  of  it,  as  being  irrelevant  and  redundant.  The  first 
allegation  asked  to  be  stricken  out  is  the  one  concerning  the 
crrcumstances  under  which  the  defendant  entered  and  occu- 
pied the  premises.  On  the  argument  it  was  assumed  that 
this  allegation  was  inserted  in  the  counter-claim  to  show 
that  the  trespass  complained  of  is  not  within  section  385  of 
the  Or.  Civ.  Code,  which  provides,  that  in  case  of  trespass 
by  cutting  or  carrying  away  "any  tree,  timber  or  shrub  on 
the  land  of  another  *  *  *  without  lawful  authority,  *  *  * 
if  the  judgment  be  given  for  the  plaintiff,  it  shall  be  given 
for  treble  the  amonnt  of  damages  claimed  or  assessed  there- 
for as  the  case  may  be.''  Counsel  for  the  plaintiff  disclaims 
the  right  to  recover  treble  damages  in  this  action,  the  de- 
mand in  the  complaint  being  for  single  damages  only. 
32 
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To  entitle  the  plaintiff  to  recover  treble  damages,  judg- 
ment therefor  must  be  demanded  in  the  complaint,  so  that 
the  defendant  may  be  apprised  of  the  claim,  and  the  facts 
stated  must  bring  the  case  within  the  statute.  (Newoomb 
V.  BiUterfieldy  8  John,  345;  Chapman  v.  Emeiie,  5  Cal.,  239; 
Mooera  v.  AUen,  2  Wend.,  247.) 

The  case  made  by  the  complaint  being  for  single  dam- 
ages the  allegation  in  question  is  so  far  irrelevant  and  ought 
to  go  out.  But  if  it  had  been  otherwise  the  allegation 
would  be  irreleiirant.  Where  an  action  is  brought  for  cut- 
ting timber,  on  the  land  of  another,  without  authority,  the 
defense  against  a  claim  for  treble  damages  must  be  pleaded, 
and  it  may  be  either:  1.  That  the  trespass  was  casual  or  in- 
voluntary; 2.  Or  that,  at  the  time  of  the  commission  there- 
of, the  defendant  had  probable  cause  to  believe  the  premises 
were  his  own  or  that  of  the  person  under  whom  he  acted;  3.  Or 
that  the  timber  was  taken  from  uninclosed  woodland  for  the 
purpose  of  repairing  a  highway  or  bridge.  (Or.  Civ.  Code, 
Sec.  336.) 

The  second  one  of  the  defenses  appears  to  have  been  in 
the  mind  of  the  pleader  when  this  allegation  was  drawn, 
but  instead  of  alleging  directly  that  at  the  time  of  cutting 
the  timber  the  defendant  had  probable  cause  to  believe  the 
premises  were  his  own,  the  circumstances  of  the  purchase 
and  entry  are  detailed,  from  which  it  may  be  inferred  that 
be  had  such  cause  so  to  believe.  This  is  pleading  the  evi- 
dence— the  probative  facts  instead  of  the  ultimate  ones. 
Therefore,  as  a  pleading  it  is  irrelevant.  Besides,  this  alle- 
gation considered  as  a  defense  to  a  claim  for  treble  damages, 
is  improperly  inserted  in  a  counter-claim.  It  should  have 
been  pleaded  separately.  This  counter-claim  for  taxes  paid 
and  improvements  made  upon  the  premises  is  in  no  way  de- 
pendent upon  the  plaintiff's  claim  for  treble  damages  or  the 
defendant's  defense  to  it.  A  cpunter-claim  is  substantially 
a  cross-action  and  should  not  contain  anything  but  the  facts 
necessary  to  constitute  it.  If  the  defendant  has  any  other 
defense  to  the  action,  either  absolutely  or  as  to  the  demand 
therein  for  treble  damages,  he  must  plead  it  separately. 

As  to  the  payment  of  taxes  by  one  who  holds  the  prem- 
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ises  under  color  of  title  in  good  faith,  adversely  to  the  claim 
of  another,  I  think,  it  is  a  proper  sabject  of  counter-claim 
in  an  action  by  the  true  owner  for  damages  for  withholding 
the  possession  of  the  premises.     It  is  a  cause  of  action 
arising  out  of  the  transaction  set  forth  in  the  complaint — ' 
the  occupation  of  the  premises  by  the  defendant.     As  was 
said  in  this  court  in  Stark  v.  Starr  (1  Sawyer^  30),     "The 
expenditure  was  not  made  voluntarily  by  the  defendant,  but 
in  obedience  to  the  law  and  for  the  benefit  of  the  property, 
and  consequently  its  owner.     It  is  the  duty  of  a  party  in 
possession  of  property,  claiming  title  or  interest  therein  to 
pay  all  lawful  taxes  and  charges  imposed  thereon  by  public 
authority.     If  he  neglect  to  do  this,  and  purchase  the  prop- 
erty at  a  sale  for  these  taxes,  he  acquires  no  right  thereby, 
because  'his  conduct  is  deemed  fraudulent  as  against  the 
true  owner.     As  it  turns  out,  these  taxes  were  paid  by  the 
defendant  for  the  benefit  of  the  plaintiff.     If  the  former  had 
.not  paid  them  the  latter  must,  or  allowed  the  property  to 
have  been  sold  as  delinquent.     Therefore  in  estimating  the 
damages  to  which  the  plaintiff  is  entitled  for  being  kept  out 
of  possession,  the  amount  of  the  assessment  must  be  de- 
ducted from  the  gross  rents,  and  the  remainder  is  the  true 
profits  or  damages."    (Blight  v.  Boyd,  1  Story,  478.)    It  is 
true  that  the  plaintiff  in  this  action  has  not  sued  for  mesne 
profits  or  damages  for  withholding  the  premises  eo  nominee, 
but  for  certain  trespasses  alleged  to  have  been  committed 
thereon  by  the  defendant.     But  if  the  fact  is,  as  stated  in 
this  counter-claim,  that  the  plaintiff  was  at  the  time  in  the 
occupation  of  the  premises  as  a  purchaser  in  good  faith  at 
a  sale  upon  an  execution  against  the  property  of  the  plaint- 
iff, then  this  is  substantially  an  action  to  recover  damages 
for  withholding  the  possession  of  the  premises,  in  which  the 
plaintiff  may  also  recover  for  any  particular  waste  or  injury 
committed  by  the  defendant  thereon  during  his  occupation. 
(l^Chit.  Plead.  225.) 

In  such*  action  the  plaintiff  may  omit  all  claim  for  dam- 
ages other  than  those  arising  from  the  alleged  waste  or  in- 
jury to  the  premises,  but  he  cannot  by  so  doing  preclude 
the  defendant  from  showing  that  such  waste  or  injury  was 
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committed  while  he  was  in  possession  of  the  premises  claim- 
ing the  title  thereto,  in  good  faith,  adversely  to  the  plaintiff, 
and  thereby  prevent  him  from  making  any  defense  to  which 
he  may  be  entitled  under  these  facts. 

To  enable  the  defendant  to  maintain  a  counter-claim  for 
the  value  of  improvements  made  upon  the  premises  it  must 
apf>ear  therefrom  that  the  improvements  are  permanent — 
affixed  to  the  freehold  and  still  existing — and  that  they 
ameliorate  or  better  the  condition  of  the  property  for  the 
ordinary  purposes  for  which  it  is  owned  and  used,  {Stark  v. 
Starr f  supra,  26);  and  that  they  were  made  while  the  de- 
fendant or  those  under  whom  he  claims  were  in  possession 
under  color  of  title  in  good  faith,  adversely  to  the  claim  of 
the  plaintiff. 

Here,  the  allegation  in  the  counter-claim,  as  to  the  circum- 
stances under  which  the  defendant  entered  and  held  posses- 
sion of  the  premises  as  has  been  stated,  contains  facts  tend- 
ing to  show  that  the  defendant  occupied  under  color  of  title 
in  good  faith,  adversely  to  the  plaintiff,  but  the  proper  mode 
of  pleading  is  to  allege  such  facts  directly  and  not  other 
ones  tending  to  prove  them. 

From  the  facts  stated  concerning  the  alleged  improve- 
ments it  appears  that  the  clearing  of  the  portion  of  the  land 
for  pasture  was  and  is  a  benefit  to  the  premises,  but  it  does 
not  appear  that  the  cabin  is  any  benefit  to  the  property  or 
what  its  present  value  is. 

The  motion  to  strike  out  is  allowed  as  a  whole. 


James  T,  Kjelley  v.  Belcher  Silver  Mining  Co. 

CiBourr  CouBT,  District  of  Nevada. 
OCTOBEB  13,  1876. 

1.  Neolioence  of  Fellow-Servant. —Where  an  injury  reemlte  to  a 

party  from  the  negligence  of  a  feUow-aervant,  in  the  same  line  of  em- 
ployment, there  is  no  liability  on  the  part  of  the  employer,  provided 
he  has  exercised  due  care  in  the  selection  of  his  servants. 

2.  Same  Employment,  what? — Where  several  persons  are  employed  in 

a  mine,  some  breaking  down  the  ore  with  picks  and  by  blasting,  and 
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others  at  the  same  time  loading  and  wheeling  out  the  ore  so  broken 
down,  those  so  engaged  in  breaking  down  the  ore,  and  in  loading  and 
wheeling  it  out,  are  fellow -servants  in  the  same  line  of  employment, 
within  the  rule. 

3.  Knowledge  of  Bangebs. — Where  a  party  employed  in  a  dangerous 

occupation,  wherein  insufficient  means  are  provided  for  avoiding  the 
dangers,  with  full  personal  knowledge  of  all  the. dangers,  and  of  the 
want  of  proper  means  for  guarding  against  them,  voluntarily  continues 
in  such  employment,  he  assumes  the  risk,  and  he  cannot  recover  against 
his  employer  for  injuries  resulting  from  such  known  dangers,  and 
known  want  of  proper  means  for  avoiding  them. 

4.  Advising  Verdict. — Where,  upon  the  evidence,  the  court  is  satisfied 

that  there  should  be  no  recovery,  and  that  a  verdict,  if  found  for  the 
plaintiff,  would  necessarily  be  set  aside  for  want  of  evidence  to  justify 
it,  the  jury  Vill  be  advised  to  find  for  the  defendant. 

Before  Sawyer,  Circuit  Judge,  and  Hillteb,  District  Judge. 

Action  against  the  owner  of  a  mine  for  injuries  sustained 
in  the  mine  through  the  negligence  of  a  fellow-workman  in 
setting  off  a  blast  without  giving  sufficient  notice  to  the 
plaintiff.  At  the  close  of  the  plaintiff's  testimony,  the  de- 
fendant's counsel  moved  the  court  to  advise  the  jury  to  find 
a  verdict  for  defendant,  upon  the  ground  that  the  evidence 
taken  as  true,  and  most  strongly  in  favor  of  the  plaintiff, 
would  not  justify  a  verdipt  in  his  favor.  The  court,  after 
argument,  so  advised  the  jury. 

The  other  facts  sufficiently  appear  in  the  opinion  of  the 
Court. 

Letvis  (t  JDealf  for  plaintiff. 

Whitman  &  Wood,  for  defendant. 

By  the  Court,  Sawyer,  Circuit  Judge :  We  have  consid- 
ered as  carefully  as  the  time  and  circumstances  will  admit, 
the  motion  made  by  the  defense  at  the  close  of  plaintiff's 
testimony  to  advise  the  jury  to  find  a  verdict  for  de- 
fendant. There  are  two  points  necessary  to  decide  on 
this  application.  It  is  first  claimed  that  the  accident  re- 
sulted from  the  negligence  of  a  co-servant,  engaged  in  the 
same  common  employment;  and,  being  the  result  of  the 
negligence  of  this  co-servant,  that  the  defendant  is  not 
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liable  for  bis  acts.  ConcediDg,  tben,  ibis  accident  to  have 
resulted  from  tbe  negligence  of  a  co-servant  in  tbe  same  line 
of  employment,  wbat  is  tbe  mle  of  law  applicable  to  tbe 
case?  Tbere  is  no  doubt  tbat  the  general,  and  in  fact  tbe 
entire  line  of  decisions,  witb  scarcely  an  exception,  is  to  tbe 
effect  tbat  in  sucb  case  tbere  is  no  liability.  Tbere  is  a 
case,  it  is  true,  in  Scotland,  wbere  tbe  doctrine  is  repu- 
diated; tbat  case  is  valuable  simply  so  far  as  it  affords  an 
argument  against  tbe  rule.  Tbe  case  itself  was  reversed 
by  tbe  House  of  Lords,  on  appeal.  Tbere  is  a  case  in 
Kentucky,  wbere  tbe  court  limits  tbe  rule,  and  tbrows  out 
some  remarks  of  disapprobation,  but  tbe  wbole  line  of  de- 
cisions and  authorities  upon  tbe  point,  where  tbe  question 
has  arises^  and  been  directly  decided  is,  tbat  where  the  neg- 
ligent party  is  a  co-servant  in  a  common  employment  within 
the  meaning  of  the  rule,  there  is  no  liability.  The  Supreme 
Court  of  the  United  States  has  not  passed  upon  the  ques- 
tion, it  is  true,  so  far  as  we  are  aware,  but  the  highest 
courts  of  almost  every  State  in  the  Union  have  passed  upon 
it.  It  has  been  passed  upon  many  times  in  England,  and 
the  authorities,  as  we  have  stated,  generally  deny  the  lia- 
bility. If  there  be  an  exception,  it  is  but  an  exception  to  tbe 
great  array  of  judicial  decisions.  Tbe  only  question  remain- 
ing in  this  case  is :  Was  Kielley  a  co-servant,  engaged  in  a 
common  employment  with  tbe  parties  that  were  letting  off 
the  blast,  within  the  meaning  of  tbe  rule?  Upon  that  point 
we  have  no  doubt  whatever — no  doubt  that  be  is  a  co-ser- 
vant within  the  meaning  of  the  rule.  If  be  is  not,  it  would 
be  very  difficult  to  determine  who  would  be  a  co-«ervant 
within  tbe  rule.  He  was  engaged  in  the  business  of  'min- 
ing— of  taking  out  ore  from  the  mine.  Tbe  other  parties 
Webber  and  GUenn,  were  breaking  down  the  ore,  either 
with  a  pick  or  by  blasting — at  this  particular  time  by  blast- 
ing— and  tbat  same  ore  that  they  were  taking  out  was  loaded 
in  barrows  and  wheeled  away  by  tbe  plaintiff  and  others. 
They  were  all  engaged  in  that  common  employment  of  re- 
moving ore  from  the  mine.  Blasting  it  out  or  breaking  it 
down  with  a  pick  is  but  one  stage  in  the  process  of  temoval; 
putting  it  in  condition  to  be  loaded  in  the  barrow  to  be 
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wheeled  out  is  another.  Those  engaged  in  breaking  down, 
and  those  in  loading  and  wheeling,  were  engaged  in  differ- 
ent parts  of  one  common  employment.  They  were  engaged 
in  a  work  tending  to  a  common  object,  one  common  end, 
and  in  connection  with  each  other^  each  having  ^  relation 
to  the  object,  and  to  the  common  end ;  one  breaking 
down  and  loosening  the  ore,  and  the  other  removing  it 
from  the  mine.  If  this  accident  was  the  result  merely  of 
the  negligence  of  Webber  and  Glenn,  they  being  co-ser- 
vants engaged  in  a  common  employment,  then,  nnder  the 
rale  as  stated,  and  as  established  by  the  authorities,  the 
defendant  is  not  liable;  and  we  do  not  think  the  Supreme 
Court,  when  it  comes  to  consider  this  question,  can  come 
to  any  other  conclusion,  unless  they  overrule  the  general 
current  of  authorities;  we  might  say,  the  unbroken  current 
of  authorities  on  that  precise  point.  It  is  claimed,  however, 
by  the  plaintiff,  that  there  is  something  broader  than  this. 
.  It  is  claimed  that  the  accident  is  not  merely  the  result  of 
the  negligence  of  Webber  and  Glenn  in  letting  off  the  blast 
without  giving  proper  notice,  but  that  it  is  the  result  of  the 
negligence  of  the  company,  in  failing  to  establish  general 
rules  or  regulations  providing  some  further  means  than 
were  customary  in  that  mine  of  giving  notice  of  a  blast.  It 
may  be  a  question  here^-^nd  we  are  inclined  to  think  it  is, 
but  we  do  not  propose  to  put  the  decision  upon  that  ground — 
it  may  be  a  question,  whether  the  whole  is  not  involved  in 
the  negligence  of  Webber  and  Glenn.  If  it  was  their  duty 
to  give  notice,  it  was  their  duty  to  give  sufficient  notice, 
independent  of  any  general  or  particular  regulations,  and  a 
neglect  to  do  so  would  be  their  neglect. 

But  still,  we  shall  assume — and  there  is  some  plausibility 
in  the  point — that  there  is  something  in  it  broader  than  the 
negligence  of  WeblJer  and  Glenn;  that  it  was  the  duty  of  the 
company  to  make  other  regulations,  additional  and  further 
regulations,  for  affording  means  of  notice  other  than  those 
that  were  ordinarily  adopted  in  this  mine.  Then  we  come 
to  this  position :  The  plaintiff,  upon  his  own  testimony — for 
we  must  take  his  own  testimony  as  he  gives  it — and  taking 
it  in  the  light  most  favorable  to  himself,  upon  his  own 
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showing,  kuew  the  mode  in  which  this  ore  was  loosened;  thai 
it  was  by  blasting.  He  had  at  times  been  engaged  in  blast- 
ing himself;  he  was  wheeling  ore  out  after  the  blasts.  In 
this  particular  case  he  knew  that  the  ore,  if  there  was  anj 
there,  on  the  twelfth  floor,  was  the  result  of  a  blast.  He  said 
he  supposed  that  the  blast  had  akeady  gone  off,  from  the 
fact  of  there  being  ore  there;  but  he  knew  that  the  mode  of 
preparing  the  ore  for  its  reception  in  the  wheelbarrow  was 
by  blasting.  He  knew,  because  he  tells  us  so,  what  the 
customary  mode  of  notifying  parties  of  an  impending  blast 
was,  and  that  was  by  calling  out  ''fire."  This  he  under- 
stood to  be  the  customary  mode.  He  knew,  according  to 
his  own  statement,  that  no  other  precautions  were  taken; 
he  knew  that  no  lights  were  placed  at  the  point  of  the  con- 
templated blast,  and  he  knew  that  no  bells  were  placed  in 
the  cooling-room,  because  that  was  a  matter  of  conversa- 
tion between  him  and  his  co-laborers.  He  knew  the  num- 
ber of  men  that  were  provided  to  notify  those  approaching, 
as  it  was  also  a  matter  of  conversation  between  them;  that 
the  means  of  notification  were  insufficient,  and  it  was  sug- 
gested, among  other  things,  that  bells  might  be  arranged  in 
the  cooling-room,  to  give  notice  of  the  coming  blast.  Now, 
having  knowledge  of  all  those  matters,  he  still  does  not 
seem  to  have  complained  to  the  defendant,  but  having  that 
knowledge,  and  knowing  the  only  means  that  were  ordi- 
narily taken  to  give  notice  of  a  blast,  and  knowing  that 
those  were  insufficient  to  obviate  all  danger,  he  still  con- 
tinued in  that  employment.  He  had  no  reason  to  expect 
that  any  other  notice  would  be  given.  He  knew  that  no 
other  was  usually  given,  and  that  it  was  insufficient,  and, 
under  the  authorities,  we  think  that  he  went  on  with  the 
business  and  assumed  the  risks  which  he  knew  attended  it. 
It  is  not  a  matter  of  ignorance  with  him.  In  fact,  he  knew 
the  means  afforded  for  giving  notice  of  danger,  and  beyond 
these  he  assumed  himself  the  responsibility  of  guarding 
himself  against  the  dangers  resulting  from  the  blasting. 
We  think  it  is  entirely  and  clearly  within  the  case  of  Mc- 
Glynn  v.  Brodie,  31  Gal.  376,  and  the  cases  there  cited. 
This  is  not  a  matter  of  general  reputation  for  neglect  on  the 
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part  of  defendant,  as  claimed  by  connsel  for  the  plaintiff — 
general  reputation  for  carelessness;  it  was  a  knowledge  of 
the  actual  mode  of  doing  this  particular  business  in  this 
particular  mine.     He  knew  where  they  were  blasting,  ac- 
cording to  his  own  testimony.     He  knew  the  mode  of  their 
taking  the  ore  out;  he  knew  in  what  the  danger  consisted; 
he  knew  that  there  was  a  blast  liable  to  be  set  off  at  any 
time.     He  had  been  engaged  in  this  work,  for  a  long  time, 
engaged  in  that  employment  some  months;  and  it  was  with 
reference  to  this  subject  of  blasting  that  the  discussion  took 
place  in  regard  to  placing  signal-bells  in  the  cooling-room, 
to  which  they  resorted  in  their  daily  work,  and  having  refer- 
ence to  the  blasting  that  was  done  as  a  means  of  loosening 
the  ore  which  he  himself  was  wheeling  out.     It  was,  there- 
fore, a  special  knowledge  in  regard  to  this  particular  mat- 
ter, and  not  a  general  reputation,  not  a  general  report,  but 
knowledge  of  the  precise  circumstances  under  which  he 
was  working,  and  of  the  danger  to  which  he  was  subject. 
It  was  with  that  knowledge,  and  with  the  full  knowledge  of 
the  only  means  that  werQ  taken  to  adyise  him  of  impending 
danger,  and  that  he  had  no  reason  to  expect  any  other  warn- 
ing, he  went  on  with  the  work,  and,  ^e  think,  under  the 
law,  he  assumed  the  risk,  assumed  to  take  such  precautions 
himself  to  ascertain  when  a  blast  was  going  off  as  were 
necessary,  beyond  those  which  were  customary  in  that  mine, 
and  which  he  knew  to  be  customary.     We  think,  therefore, 
it  is  within  the  case  referred  to,  and  the  authorities  do  not 
seem  to  be  conflicting  upon  that  point;  they  seem  to  be  all 
one  way.     So  far  as  they  have  been  called  to  our  attention, 
none  seem  to  conflict  wilh  the  case  of  McGlynn  v.  Brodie, 
and  the  cases  there  cited. 

Then,  taking  the  facts  as  stated  by  plaintiff  himself,  tak- 
ing them  in  the  strongest  light  in  his  own  favor,  we  do  not 
think  lie  has  made  out  a  case  that  would  justify  us  in  giv- 
ing it  to  the  jury.  We  think,  upon  these  points,  that  if  the 
jury  should  find  against  the  defendant  in  this  case,  the  court 
would  be  compelled  to  set  aside  the  verdict  for  want  of  evi- 
dence to  support  it.  The  motion,  therefore,  must  be  granted. 
This  is  a  hard  case — undoubtedly,  a  very  hard  case;  but 
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still,  the  rules  of  law  are  rigid,  and  we  are  bound  by  them. 
We  very  much  dislike  to  take  any  case  from  the  jury, 
where  there  is  anything  that  is  proper  to  submit;  but  it 
would  be,  in  our  judgment,  only  consuming  further  time  to 
no  purpose  if  we  were  to  go  on  with  this  case.  We  think,  . 
under  the  rules  of  law  as  established,  and  which  we  cannot 
abrogate,  which  we  are  not  authorized  to  overthrow,  that 
this  case  must  be  taken  from  the  jury  and  the  motion 
granted. 

The  jury,  by  direction  of  the  court,  found  a  verdict  in 
favor  of  the  defendant. 


Lydia  C.  Hall  v.  Edwin  Russell  et  al. 

ClBOUIT  COUBT,  DiSTfilGT  OF  ObEGON. 

November  12, 1875. 

h  Estate  of  Settler  under  Donation  Act.  —  A  settler  under  the 
Donation  Act  of  Oregon  before  the  completion  of  the  residence  and 
cultivation  required  by  the  act,  had  neither  a  descendible  nor  devisable 
estate  in  the  donation;  and  upon  his  death  prior  to  such  completion, 
his  interest  in  the'premises  ceased,  and  the  same  was  granted  by  section 
8  of  said  act  to  the  heirs  and  widow,  where  one  was  left,  of  such  settler, 
who  took  the  land  not  as  the  heirs  of  the  settler,  but  as  the  donees  of 
the  United  States. 

2.  Same  Subject.— In  April,  1862,  L.,  who  had  been  a  resident  of  Oregon 

prior  to  December  1,  1860,  became  a  settler  under  the  Donation  Act 
upon  the  public  lands,  and  made  the  necessary  notification  and  proof 
of  the  commencement  of  his  residence,  and  died  in  January,  1853: 
Held,  that  upon  the  death  of  L.  the  premises  passed,  by  virtue  of  sec- 
tion 8  of  the  Donation  Act,  to  the  heirs  of  L.  as  the  donees  of  the  United 
States,  and  that  his  devisees  took  no  interest  in  the  property. 

3.  Statute  of  Limitations. — In  cases  of  concurrent  jurisdiction,  equity 

follows  the  law  as  to  the  Statute  of  Limitations;  but  in  cases  of  purely 
equitable  rights  and  titles  equity  is  not  bound  by  the  statute,  and  only 
acts  in  analogy  to  it. 

4.  Same.  Subject. — Th^  limitations  of  the  several  States  in  regard  to  ac^ 

tions  at  law  are  made  applicable  to  like  actions  in  the  national  courts 
by  section  721  of  the  R.  S.,  but  this  does  not  include  special  limitations 
concerning  suits  in  equity,  and  therefore  section  378  of  the  Oregon  Ci\'il 
Code  prescribing  a  limitation  of  five  years  as  to  a  suit  in  equity  to  af 
feet  a  patent  to  land  is  not 'binding  upon  this  court. 
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5.  Application  of  Statute  to  a  Suit  in  Equity.— In  May,  18««,  a 
patent  was  issued  to  W.  H.  and  J.  Delay  for  the  premises  settled  upon 
by  L.  in  April,  1852,  as  the  heirs  of  Joshua  Delay,  in  pursuance  of  an 
alleged  settlement  upon  the  land  by  said  J.  D.  subsequent  to  the  death 
of  L.',  in  January,  1853;  and  in  October,  1875,  the  devisees  of  said  L. 
brought  suit  to  chai^ge  the  defendants,  the  assignees  of  said  patentees, 
as  trustees  of  the  plaintiff,  and  to  compel  them  to  convey  the  premises 
to  them  as  the  successors  in  interest  to  L.,  the  true  and  first  settler; 
and  it  not  appearing  that  the*  plaintiffs  had  ever  been  misled  or  de- 
ceived by  the  defendants  or  induced  to  forbear  the  assertion  of  their 
alleged  rights,  or  that  any  relation  of  trust  or  confidence  ever  in  fact 
existed  between  the  parties,  but  it  appearing  that  they  claim  under 
titles  adverse  in  their  origin:  Held,  that  the  limitation  provided  by  sec- 
tion 378  of  the  Oregon  Civil  Code  to  suits  in  equity  in  the  State  court 
affecting  a  patent,  ought  to  be  applied  to  the  suit  in  this  court. 

Before  Sawteb,  Circuit  Judge,  and  Deady,  District  Judge. 
The  case  is  fully  stated  in  the  opinion  of  the  Court. 

W.  W,  Chapman  and  James  O,  Chapman,  for  the  com- 
plainant. 

W.  W.  Page  and  G.  W.  Tohim,  for  the  defendant. 

By  the  Court,  Deady,  J.  The  plaintiffs,  the  widow  and  ohil^ 
dren  of  Samuel  Parker  Hall,  deceased,  and  W.  W.  Chapman, 
the  administrator,  with  the  will  annexed,  of  the  estate  of  J. 
L.  Loring,  deceased,  bring  this  suit  to  have  the  defendants, 
Edwin  Bussell  and  wife,  W.  W.  Page  and  wife,  and  George 
H.  Williams,  declared  the  trustees  of  the  plaintiffs  in  regard 
to  a  donation  situated  in  Multnomah  county,  being  parts  of 
sections  26  and  27  of  T.  1,  B.  1  £.,  in  Wallamet  district, 
and  containing  289.47  acres. 

Among  other  things  the  bill  states,  that  at  Cincinnati,  on 
August  20,  1849,  said  Loring  made  his  last  will,  by  which 
he  devised  all  the  property,  except  certain  legacies,  of  which 
he  mighfr  die  seised  or  possessed  to  said  Samuel  Parker 
Hall;  that  before  December  1,  1860,  Loring  became  a  resi- 
dent of  Oregon,  and  in  April,  1852,  became  a  settler  under 
the  Donation  Act  of  September  27,  1850,  upon  the  tract  of 
land  aforesaid,  and  during  the  same  month  notified  the  sur- 
veyor-general thereof,  and  made  the  necessary  proof  of  the 
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commencement  of  his  residence  and  cultivation,  and  that 
the  same  was  for  his  own  use;  that  Loring  continued  to  re- 
side thereon  until  his  death  in  January,  1853,  having  up  to 
said  time,  complied  with  said  Donation  Act  in  all  respects; 
that  »  few  weeks  before  his  death  Loring  took  Joshua  Delay 
and  Sarah  his  wife  to  live  upon  the  premises  with  him  as  a 
tenant  or  cropper,  where  they  remained  as  such  until  the 
death  of  Loring,  after  which  said  Joshua  claimed  the  prem- 
ises as  a  settler  thereon  under  said  Donation  Act,  and  after- 
wards, said  Joshua  and  Sarah  having  died  in  the  meantime, 
'on  May  9,  1866,  a  patent  was  issued  to  W.  H.  and  Joseph 
Delay  for  the  premises,  as  the  heirs  at  law  of  said  Joshua 
and  Sarah,  that  said  patent  was  issued  upon  the  fraudulent 
representations  of  said  Delay  and  his  heirs,  and  in  fraud 
of  the  rights  of  the  heirs  of  said  Loring,  to  whom  it 
should  have  issued — of  all  which  the  defendants,  and  those 
through  whom  they  claim,  had  notice.  That  in  October, 
1871,  the  heirs  at  law  of  said  Loring  brought  suit  to  recover 
the  premises  from  the  defendants  in  this  suit  upon  the 
ground  that  said  patent  was  wrongfully  issued  to  said  Delay 
heirs,  as  aforesaid;  and  thereupon,  in  October,  1872,  said 
heirs  in  consideration  of  the  sum  of  $5,000,  conveyed  all 
their  interest  in  the  premises  to  the  defendants;  that  the 
true  value  of  said  premises  is  1100,000,  and  the  rights  of 
said  Loring  heirs  therein  are  subordinate  to  those  of  his 
devisees,  of  which  the  defendants  had  notice. 

That  at  the  death  of  said  Loring  the  existence  of  the  will 
aforesaid  was  not  known  in  Oregon,  and  said  W.  W.  Chap- 
man was  duly  appointed  administrator  of  said  Loring*s 
estate,  and  as  such  made  proof,  under  section  8  of  the  Dona- 
tion Act,  of  the  compliance  of  said  Loring  as  a  settler  upon 
said  premises  with  said  act  up  to  the  time  of  his  death  be- 
fore the  proper  land  office,  whereupon  the  register  and  re- 
ceiver thereof,  on  October  27,  1864,  issued  a  certificate  for 
said  donation  to  the  heirs  at  law  of  said  Loring,  and  disal- 
lowed the  adverse  claim  of  the  Delay  heirs  thereto;  that  the 
commissioner  of  the  general  land  office  affirmed  this  action 
of  the  local  land  office,  but  the  same  was  set  aside  by  the 
Secretary  of  the  Interior,  and  the  patent  was  issued  to  the 
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Delay  heirs  as  above  stated;  and  that  on  July  20,  1871,  said 
will  was  duly  admitted  to  probate  in  the  County  Court  of 
Clackamas  county,  and  said  Chapman  appointed  adminis- 
trator, with  the  will  annexed,  of  the  estate  of  said  Loriug. 

The  defendants  demur  to  the  bill,  and  assign  several 
causes  of  demurrer.     But  two  of  them  will  be  considered : 

1.  The  plaintiffs  have  no  interest  in  the  subject-matter  of 
the  suit,  and  cannot  maintain  any  suit  concerning  it;  and, 
2.  The  statute  of  limitations. 

The  demurrer  admits  that  at  the  time  of  his  death,  Lor- 
ing  was  a  settler  upon  the  premises^under  the  Donation  Act 
for  a  less  period  than  four  years,  but  that  up  to  the  time  of 
such  death  he  bad  complied  with  all  the  provisions  of  the 
act,  and  that  the  patent  which  issued  to  the  Delay  heirs 
was  procured  by  the  fraudulent  representations  of  Delay 
and  his  sons.  If,  then,  the  plaintiffs  are  th&  successors  in 
interest  of  Loring,  they  are  entitled  to  the  relief  sought, 
unless  the  lapse  of  time  shall  be  considered  a  bar  to  it. 

Under  section  4  of  the  Donation  Act,  Loring  was  qualified 
to  take  320  acres  of  the  public  land  in  Oregon.  The  dona- 
tion was  made  by  the  act  in  words  of  present  grant,  sub- 
ject to  the  performance  of  the  conditions  of  four  years*  resi- 
dence and  cultivation  and  proof  of  the  same.  Until  the 
performance  of  these  conditions,  the  estate  granted  being 
a  defeasible  one,  was  liable  to  revert  to  the  donor,  except 
where  the  performance  became  impossible  by  the  death  of 
the  settler,  in  which  case  the  common  law  would  have  ex- 
cused the  failure  to  comply  with  the  act,  and  thereupon  the 
estate  would  have  become  absolute,  and  descended  to  his 
heirs  as  a  fee  simple.  (2  Black.  156;  4  Kent,  127;  Dday  v. 
Chapman,  8  Or.  462.) 

Now  this  contingency  was  not  left  by  the  Donation  Act  to 
the  operation  of  the  general  law,  but  was  provided  for  in 
section  8  of  the  act  as  follows: 

'  '^Upon  the  death  of  any  settler  before  the  expiration  of 
the  four  years'  continued  possession  required  by  this  act, 
all  the  rights  of  the  deceased  under  this  act,  shall  descend 
to  the  heirs  at  law  of  such  settler,  including  the  widow, 
where  one  is  left,  in  equal  parts;  and  proof  of  compliance 
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with  the  conditions  of  this  act  up  to  the  time  of  the  death 
of  such  settler,  shall  be  sufficient  to  entitle  them  to  the 
patent." 

In  view  of  this  provision  of  the  act,  had  Loring  a  de- 
visable estate  in  the  premises?  We  think  not.  His  in- 
terest therein  terminated  with  his  death,  and  thefeafter  he 
had  nothing  to  dispose  of.  Upon  his  death,  without  leav- 
ing a  widow,  and  before  the  completion  of  his  residence 
and  cultivation,  this  section  of  the  act  limited  the  property 
over  to  his  heirs — said  it  should  descend  to  them — in  effect 
gave  it  to  them  in  consideration  of  the  service  and  death  of 
their  ancestor.  They  are  not  in  as  the  successors  in  in- 
terest of  Loring,  but  take  the  land  as  the  donees  of  the 
United  States.  The  patent  issues  to  them  by  namq  or  by 
some  descriptive  phrase — ^as,-  "the  heirs  of  Loring,"  under 
which  they  are  collectively  included.  The  test  cited  by 
Jarmyn  on  Wills,  88,  applies.  An  estate  not  descendible  is 
not  devisable.  Nor  could  Loring  have  disposed  of  this 
property  by  sale  in  his  lifetime.  The  third  proviso  to  sec- 
tion 4,  which  was  in  force  during  his  residence  on  the  land, 
declared  void  all  future  contracts  made  by  a  settler  prior  to 
the  receipt  of  his  patent,  for  the  sale  of  his  donation. 
And  independent  even  of  this  prohibition  any  contract  for 
or  sale  of  the  land  before  the  completion  of  his  residence 
and  cultivation,  would  have  been  of  no  further  force  or 
effect  upon  the  happening  of  the  contingency  provided  for 
in  said  section  8. 

Nor  is  there  anything  jn  the  general  (>olicy  or  purpose  of 
the  act  tending  to  show  that  it  was  the  intention  of  Con- 
gress to  permit  a  settler  to  devise  his  donation  before  it 
had  become  unconditionally  his,  by  the  completion  of  his 
residence  and  cultivation.  The  act  (section  4)  authorizes  or 
recognizes  the  right  of  two  classes  of  persons  to  dispose  of 
their  donations  by  will:  1.  Married  persons,  who  are  set- 
tlers under  said  section  and  have  complied  with  the  pro- 
visions of  the  act  and  die  before  patent  issues;  and,  2. 
Alien  settlers  who  die  before  their  naturalization  is  com- 
pleted. As  to  the  first  of  these  classes,  the  act  merely 
recognizes  the  right  of  the  donee  to  make  a  testamentary 
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disposition  of  the  property  according  to  the  laws  of  Oregon 
in  cased  where  the  act  has  been  complied  with.  It  does 
not  confer  it,  but  assumes  that  it  exists  by  the  local  law. 
The  donation  having  become  indefeasibly  vested  in  the 
donees,  it  follows  that  they  could  have  disposed  of  it  by 
will,  if  authorized  by  the  law  of  Oregon,  although  the  act 
had  been  silent  upon  the  subject.  In  short,^  as  to  such 
married  persons,  the  act  appears  to  recognize  their  right  to 
dispose  of  their  donations  by  will  according  to  the  local 
law,  and  only  provides  for  its  disposition  in  cases  where 
they  die  intestate  and  before  the  patent  issues. 

As  to  the  second  class,  it  is  admitted  that  the  language  of 
the  act  is  general  enough  to  include  the  CAse  of  an  alien 
settler  dying  before  the  comjiletion  of  his  residence  and 
cultivation.  But  provision  being  expressly  made  by  sec- 
tion 8  that  "upon  the  death  of  any  settler  before  the  ex- 
piration of  the  four  years'  continued  possession  required 
by  this  act,"  that  the  donation  shall  go  to  his  heirs,  the 
general  language  of  this  clause  in  regard  to  alien  settlers 
*  ought  to  be  construed,  if  it  reasonably  can,  so  as  not  to  in- 
terfere with  the  specific  provision  of  this  section. 

This  clause  in  regard  to  aliens  occurs  in  that  part  of  sec- 
tion 4  which  provides  for  the  disposition  of  a  donation 
where  the  donee  dies  after  the  completion  of  the  residence 
and  cultivation,  and  before  the  issue  of  a  patent;  and  is  a 
proviso  to  such  part.  The  manifest  purpose  of  the  proviso 
is  to  provide  for  the  contingency  of  the  death  of  an  alien 
settler  after  he  had  declared  his  intentions  and  before  he 
had  completed  his  naturalization.  This  might  happen  in  a 
case  where  the  four  years'  possession  had  expired.  Upon 
declaring  his  intention  to  become  a  citizen  an  alien  might 
become  a  settler;  might  reside  upon  and  cultivate  his  dona- 
tion for  four  years  and  make  proof  of  the  same  and  die 
without  completing  his  naturalization.  The  failure  to  com- 
plete his  naturalization  might  be  the  result  of  neglect  on 
his  part  or  want  of  time  or  opportunity.  For  instance,  an 
alien,  who  was  an  occupant  of  a  tract  of  the  public  land  for 
four  years  prior  to  the  passage  of  the  donation  act,  might 
under  section  4  at  once  declare  his  intentions  and  make  his 
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notification  and  proofs,  bat  could  not  complete  bis  natural- 
ization for  two  years  tbereafter,  in  wbicb  time  be  might 
die.  Under  tbese  circumstances  a  patent  could  not  issue 
for  tbe  donation  to  any  one,  for  tbe  settler  not  baving  com- 
pleted bis  naturalization  bad  not  complied  witb  tbe  act 
making  tbe  grant,  and  it  would  revert  to  tbe  United  States. 

But  baving  performed  tbe  essential  service  of  residence 
and  cultivation  upqn  tbe  land,  in  consideration  of  wbicb  the 
donation  was  made,  Congress  might  well  excuse  his  failure 
to  complete  bis  naturalization,  wbicb  by  bis  very  death 
would  become  immaterial  and  of  no  consequence  to  any  one, 
and  to  permit  him  to  devise  bis  donation,  or  in  default  of 
that  provide  tb^.t  it  should  go  to  his  heirs.  But  if  such 
alien  died  "before  tbe  expiration  of  tbe  four  years'  posses- 
sion required  by  tbe  act,''  witb  or  without  baving  completed 
his  naturalization,  then  tbe  case  falls  within  section  8,  and 
tbe  property  is  not  permitted  to  pass  to  bis  devisees,  but 
is  given  directly  to  bis  heirs  and  widow.  This  coustruc- 
tion  of  this  proviso  makes  tbe  various  provisions  of  tbe  act 
concerning  the  disposition  of  tbe  donation  upon  the  death 
of  tbe  settler  before  the  issuing  of  tbe  patent  harmonize. 
It  goes  upon  the  reasonable  and  just  theory  that  a  settler 
having  completed  bis  four  years'  residence  and  cultivation — 
tbe  material  consideration  for  tbe  grant — he  had  thereby 
acquired  tbe  jus.disponendi  of  bis  donation,  and  might  de- 
vise it  in  accordance  witb  the  local  law  as  he  saw  proper; 
but  that  when  a  settler  has  not  performed  the  conditions  of 
residence  and  cultivation,  such  right  of  disposal  did  not 
attach  to  him,  and  therefore  Congress  might  justly  dispose 
of  tbe  donation  at  bis  death.  It  also  places  all  settlers  upon 
tbe  same  footing,  and  avoids  tbe  absurdity  of  supposing 
that  Congress  intended  to  provide  that  an  alien  who  had  not 
completed  bis  occupation  of  the  land  might,  nevertheless^ 
dispose  of  it  by  will,  while  a  citizen  should  not. 

But  counsel  for  plaintiff  insists  that  the  grant  to  Loring, 
taking  sections  4  and  8  together,  and  considering  that  be 
died  before  be  bad  occupied  tbe  land  four  years,  leaving  no 
widow,  amounts  in  effect  to  this,  and  ought  to  be  so  con- 
strued: The  premises  are  hereby  granted  to  Loring  for  life. 
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with  the  remaiDcler  to  his  heirs  at  law;  and  that  snch  a  grant 
is  within  the  rule  in  Shellj's  case,  which  was  then  and  now 
in  force  in  this  State,  and  therefore  the  whole  estate  or  un- 
conditional fee  of  the  premises  vested  in  the  first  taker, 
Loring,  from  the  date  of  his  settlement,  and  he  might  dis- 
pose of  it  by  will  in  disregard  of  the  remainder  to  his  heirs. 
This  argument  assumes  that  by  virtue  of  section  8,  the  heirs 
at  law  of  a  settler  dying  intestate,  before  the  completion  of 
bis  residence  and  cultivation,  take  or  inherit  from  hi^i  as 
heirs.  But  this  is  clearly  not  so.  The  language  of  the  sec- 
tion is  open  to  criticism,  but  the  manifest  intention  of  Con- 
gress was  to  grant  the  premises  occupied  by  the  deceased 
settler  ta  his  heirs.  It  declares  that  the  rights  of  the  set- 
tler under  the  act  shall  descend  to  his  heirs. 

What  were  the  rights  of  such  settler  at  the  time  of  his 
death  is  not  apparent.  To  all  intents  and  purposes  his  in- 
terest on  the  premises  terminated  with  his  decease.  But  in 
any  event,  the  word  "descend" as  here  used  evidently  means 
nothing  more  than  pass  or  go.  {Stephenson  v.  Hagatiy  15  B. 
Monroe,  315.)  The  heirs  could  not  take  in  conjunction 
with  the  widow  and  take  as  heirs,  because  they  would  then 
take  less  than  an  heir,  {fields  \.  Squires,  Deady,  383.) 

Neither  was  this  a  grant  to  Loring  for  life  with  remainder 
to  heirs  in  fee.  But  it  was  a  grant  to  Loring  in  fee  but 
upon  conditions,  and  also  a  contingent  or  alternate  grant 
of  the  same  premises  to  his  heirs  in  case  he  should  fail,  by 
reason  of  his  death,  to  perform  the  conditions.  The  settler 
and  heirs  in  case  of  his  death  are  thus  brought  in  juxta- 
position with  regard  to  the  premises,  but  there  is  no  trans- 
mission of  the  property  in  the  same  from  the  one  to  th^ 
other,  as  from  an  ancestor  to  an  heir.  The  term  •*  heirs"  4s 
used  merely  as  a  designaiio  personarumy  who  are  to  receive 
the  gift.  Congress  could  as  well  have  given  it  to  John  Doe 
and  Bichurd  Roe  as  to  the  heirs.  But  in  consideration  of 
the  partial  performance  of  the  ancestor.  Congress  gave  the 
donation  anew  to  his  heirs  and  widow.  They  then  take  the 
property  as  the  direct  donees  of  the  United  States,  and  are 
in  by  purchase  and  not  descent.  But  they  must  claim  the 
donation,  and  niake  proof  of  the  compliance  of  the  ancestor 
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ivitb  the  act  up  to  the  time  of  his  death,  and  their  relation 
to  hinj.  {Delay  v.  Chapman^  3  Or.  464.)  The  interest  of  the 
settler  terminated  Avith  his  death  and  the  act — which  is  a 
law  and  not  a  mere  conveyance,  and  therefore  is  to  take 
effect  according  to  its  intention,  whether  in  accord  with  the 
rule  in  Shelly's  case  or  not — granted  the  property  directly 
to  the  heirs,  and  provided  that  a  patent  should  issue  to 
them  upon  making  proof  of  the  facts.  Loring  settled  upon 
the  donation,  understanding  that  if  he  died  before  the  com- 
pletion of  his  residence  thereon,  that  the  act  provided  to 
whom  it  should  go,  and  that,  therefore,  he  had  no  power  to 
dispose  of  it  otherwise  by  will. 

Loring  not  having  a  devisable  estate  in  the  premisea  at 
the  time  of  his  death,  his  interest  having  teiminated  with 
his  death,  neither  his  devisees  nor  his  administrator  have 
any  interest  in  the  property,  and  cannot  therefore  maintain 
this  suit.     Upon  this  point  the  demurrer  is  well  taken. 

We  also  think  that  the  suit  ought  not  to  be  maintained  on 
account  of  the  lapse  of  time.  By  section  378  of  the  Oregon 
Civil  Code,  it  is  provided  that  no  suit  in  equity  ''shall  be 
maintained  to  set  aside,  cancel  or  annul,  or  otherwise  effect 
a  patent  to  lands  issued  by  the  United  States.  *  *  * 
or  to  compel  any  person  claiming  or  holding  under  any  such 
patent  to  convey  the  lands  described  therein,  or  any  portion 
of  them,  to  the  plaintiff  in  such  suit,  or  to  hold  the  same  in 
trust  to,  or  for,  the  use  and  benefit  of  such  plaintiff  for  or 
on  account  of  any  matter,  thing  or  transaction  which  was 
had,  done,  suffered  or  transpired  prior  to  the  date  of  such 
patent,  unless  such  suit  is  commenced  within  five  years  from 
the  date  of  such  patent,  or  within  one  year  from  the  pas- 
sage of  this  act."  It  has  been  held  that  the  defense  of  the 
statute  of  limitations  could  not  be  made  by  demurrer,  but 
must  be  interposed  by  plea  or  answer,  so  as  to  give  the 
plaintiff  an  opportunity  to  reply  the  facts  and  circumstances 
which,  in  equity,  exclude  the  statute.  (3  Atk.  225.)  But 
the  rule  appears  now  to  be  well  settled,  and  with  reason, 
that  whenever  a  bill  is  so  framed  as  to  present  the  objec- 
tion of  the  lapse  of  time,  a  demurrer  for  that  cause  will  lie. 
(Story's  Eq.  P.,  Sees.  603,  760.) 
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In  cases  of  concurrept  jurisdiction,  snch  as  matters  of  ac- 
pount,  etc.,  where  the  party  may  proceed  either  at  law  or  in 
eqnity,  the  statute  of  limitations  applies  with  equal  force  in 
both  courts.     In  such  cases  courts  of  equity  consider  them- 
selves within  the  spirit  of  the  statute  and  act  in  obedience 
to  it,  but  in  the  consideration  of  purely  equitable  rights  and 
titles,  they  act  in  analogy  to  the  stujtute,  but  are  not  bound 
by  it.     (Bobiudon  y.  Hooky  4  Mas.  160;  Prait  v.  Northam, 
6  Id.  112;  Sherwood  v.  SvHon,  Id.  146;  Story's  Eq.,  S^c. 
1520.)    For  instance:    When  an  action  upon  a  legal  title  to 
land  would  be  barred  by  the  statute,  courts  of  equity  will 
apply  a  like  limitation  to  suits  founded  upon  equitable 
rights  to  the  same  property.     So,  in  cases  of  implied  or  con- 
structive trust,  where  it  is  sought  for  the  purpose  of  main- 
taining the  remedy,  to  force  upon  the  defendant  the  char- 
acter of  trustee,  courts  will  apply  the  same  limitation  as 
provided  for  actions  at  law.    (Elmeuchrf  v.  Thylor,  10  Whea. 
176;  Miller  v.  Mclntyrey  6  Pet.  66;   Beavbien  v.  Beavbien, 
23  How.  207.)    The  case  before  the  court  is  one  of  this 
class.     The  right  of  the  plaintiffs,  admitting  that  the  dev- 
isees under  the  will  took  the  donation  in  preference  to  the 
donees  under  section  8  of  the  Donation  Act,  depends  upon 
the  establishment  of  an  implied  trust,  to  be  raised  by  the 
law  out  of  the  circumstances  of  the  case,  and  notwithstand- 
ing the  adverse  origin  of  the  defendants'  title  and  the  like 
possession  thereunder. 

But  when  it  is  said  that  a  court  of  equity  will  follow  the 
statute  of  limitations,  it  is  understood  that  it  is  a  statute  of 
the  same  forum  or  jurisdiction,  and  not  that  of  another  State 
or  country.  The  statutes  of  limitations  of  the  several  States 
are  made  the  rules  of  decision  in  the  United  States  courts, 
in  trials  at  common  law.  (Sec.  721  R.  S. ;  Shelby  v.  Guy^ 
11  Whea.  361;  McCleeney  v.  Silliman,  3  Pet.  276.)  Now, 
thereby,  these  statutes  become  practically  laws  of  the 
United  States,  and  the  national  courts  sitting  in  equity  fol- 
low them  as  laws  of  their  own  forum  or  jurisdiction.  But 
the  limitation  here  invoked  as  a  bar  to  this  suit  is  no  part 
of  the  laws  of  the  United  States.  By  its  terms,  it  only  ap- 
plies to  suits  in  equity  in  the  courts  of  the  State.     There- 


616  Hall  v.  Bussell.  [Cir.  Ct.»  Or. 

Opinion  of  the  Goort — ^Deady,  J.  [November, 

, 

fore  it  does  not  come  within  the  purview  of  section  721, 
eupray  nor  become  in  any  sense  the  law  of  this  foram.  Ji 
is  a  singular  case.  Our  attention  has  not  been  called  to 
another  like  it  or  to  any  authority  directly  bearing  upon  it. 

An  action  at  law  to  recover  possession  of  this  property 
would  not  be  barred  by  the  laws  of  this  State  under  twenty 
years.  Whether  the  Qourt  shall  follow  that  statute  or  the 
limitations  of  five  years  contained  in  section  378,  stipra,  is 
the  question.  It  is  conceded  that,  in  a  case  of  equitable 
cognizance  like  this,  the  court  is  not  bound  by  the  statute 
of  limitations,  but  may,  for  good  reason,  apply  a  longer  or 
a  shorter  time  in  bar  of  a  suit.  There  is  nothing  in  the  cir- 
cumstances of  this  case  or  the  period  fixed  by  the  statute 
which  requires  the  court  to^  lengthen  the  term,  but  rather 
the  contrary. 

The  patent  was  issued  nearly  ten  years  ago.  The  limita- 
tion of  five  years  upon  a  suit  of  this  kind  in  the  State  court 
was  enacted  on  October  22,  1870,  and  took  effect  January 
24, 1871,  nearly  five  years  before  the  commencement  of  this 
suit,  October  2,  1875.  No  reason  is  given  for  the  delay, 
nor  does  it  appear  that  the  plaintiffs  have  been  deceived  or 
misled  in  any  way  by  the  defendants,  or  in  any  wise  induced 
to  forbear  the  assertion  of  their  alleged  rights.  There  never 
was  any  actual  relation  of  trust  or  confidence  between  these 
parties.  They  claim  under  titles  adverse  in  their  origin, 
and  have  always  occupied  the  attitude  of  adverse  claimants. 
Under  these  circumstances  we  think  that  the  court  ought  to 
apply  the  shorter  limitation  of  the  two.  Statutes  of  limita- 
tion are  measures  of  public  policy  and  expediency,  and  it 
is  desirable  that  the  rule  should  be  the  same  in  the  national 
and  State  courts.  We  think  in  this  case  the  court  may 
safely  adopt  the  limitation  prescribed  by  the  laws  of  the 
State  in  its  courts  in  like  cases.  Admitting  then,  that  the 
devise  to  the  plaintiffs  was  sufficient  to  invest  them  with 
the  title  to  the  premises,  they  must  be  denied  the  relief 
sought  on  account  of  the  lapse  of  time. 

A  decree  will  be  entered  dismissing  the  bill  for  want  of 
equity,  and  because  of  the  delay  in  bringing  the  suit. 
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In  re  C.  B.  Comstock  &  Co. 

District  Court,  District  of  ORzaoN. 
November  16,  1875. 

1.  Witness  before  Register. — A  witness  summoned  before  the  regis- 

ter on  the  application  of  the  assignee,  to  be  examined  under  section 
5087  of  the  R.  S.,  is  not  a  ''party"  to  such  proceeding,  and  is  theie- 
fore  not  entitled  "to  take  the  opinion  of  the  district  judge  upon  any 
point  or  matter  arising  in  the  course  of  such  proceeding. " 

2.  Same,  Not  entitled  to  Counsel. — ^A  witness  summoned  as  afore- 

said, not  being  a  "party"  to  the  proceeding,  is  not  entitled  to  be 
attended  or  represented  by  counsel  during  his  examination. 

3.  Creditor  not  a  Party  to  Examination.— A  creditor  of  the  bank- 

rupt is  not  a  "  party  "  to  such  proceeding,  and  is  therefore  not  entitled 
to  interfere  with  it,  or  be  represented  in  it  by  counsel. 

4.  Assignee,  Attorney  and  Counsel  for.— An  assignee  can  only  be 

represented  in  the  written  proceedings  by  his  duly  appointed  attorney; 
but  this  does  not  prevent  another  attorney  from  appearing  in  court,  as 
counsel  for  the  assignee  in  a  particular  proceeding  therein  pending,  as 
provided  in  section  1000  of  the  Or.  Civ.  Code. 

5.  Attorney,  Authority  of. — An  attorney  who  has  no  authority  to 

appear  in  a  proceeding  instituted  by  the  assignee,  cannot  be  heard  to 
question  the  authority  of  the  attorney  who  appears  in  such  proceeding 
as  counsel  for  such  assignee. 

Before  D£ADY,  District  Judge. 

Certificate  from  register  stating  qnestion  for  the  opinion 
of  the  judge. 

Deady,  J.  On  the  application  of  the  assignee,  W.  W. 
Francis  was  summoned  before  the  register  to  be  examined 
in  the  above-entitled  matter.  Upon  the  appearance  of 
Francis  before  the  register,  he  was  accompanied  by  an 
attomej  of  this  court,  who  offered  and  desired  to  appear 
as  attorney  for  the  witness  and  also  for  the  bank  of  British 
Columbia,  a  claimant  against  the  estate  of  Comstock  &  Co. 

Counsel  for  the  assignee  objected  to  the  appearance  of 
counsel  for  the  witness  or  the  bank,  on  the  ground  that 
neither  the  witness  nor  the  bank  is  a  **  party"  to  the  pro- 
ceeding, although  it  was  admitted  that  the  proposed  exam- 
ination of  the  witness  had  reference  to  '^an  affair  of  the 
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bankrupts  with  the  said  bank  on  and  abont  November  14, 
1873."  The  register  ruled  that  the  *'  witness  is  not  entitled 
to  counsel/'  and  that  ''the  bank  cannot  appear  in  this  pro- 
ceeding by  counsel,"  and  the  question:  "shall  the  ruling  of 
the  register  be  sustained?"  was  certified  to  the  judge  for 
decision.  No  person  is  entitled  under  section  5010  of  the 
K.  S.,  "  to  take  the  opinion  of  the  district  judge  upon  any 
point  or  matter  arising  in  the  course  of  the  proceedings'' 
before  the  register,  unless  he  is  a  *' party  "  thereto.  The 
witness  Francis  is  not  a  party  to  this  proceeding.  The  only 
party  to  it  is  the  assiguee.  The  law  gives  him  the  right  to 
examine  this  witness  with  reference  to  the  affairs  of  the 
bankrupt,  so  as  to  enable  him  to  act  intelligently  in  the 
premises.  The  witness  is  no  more  a  ''party"  to  the  pro- 
ceeding than  if  he  was  being  examined  on  behalf  of  the 
plaintiff  or  defendant  in  an  ordinary  action. 

Neither  is  the  bank  a  party  to  this  proceeding.  The  ex- 
amination of  the  witness  is  Ex  parte,  and  cannot  be  used  as 
evidence  against  the  bank  in  any  action  or  proceeding  to 
which  it  is  a  party.  As  has  been  stated,  it  is  taken  solely 
for  the  information  of  the  assignee  to  enable  him,  as  the 
representative  of  all  the  creditors,  to  understand  and  assert 
or  defend  their  rights  in  the  premises.  {In  re  Fredenherg,  1 
N.  B.  R.  270;  In  re  Frienberg  et  al,  2  N.  B.  R.  426;  In  re 
Fay,  3  N.  B.  R.  661 ;  In  re  Stuyvesani  Bank,  7  N.  B.  R. 
446.)  This  being  so,  the  register  might  properly  have  re- 
fused  to  certify  this  question.  {In  re  Fredenherg,  supra.) 

Indeed,  I  think  he  ought  to  have  refused  it,  and  pro- 
ceeded at  once  with  the  examination  of  the  witness.  But 
for  the  same  reason,  that  the  witness  is  not  a  "party"  to 
the  proceeding,  he  is  not  entitled  to  counsel.  It  is  only 
parties  who  are  thus  entitled.  In  this  proceeding,  what- 
ever interest  he  may  have  in  the  matter  sought  to  be  in- 
quired into,  if  any,  Francis  is  merely  a  witness,  and  is  no 
more  entitled  to  appear  or  be  attended  by  counsel  than  he 
would  be  if  called  as  a  witness  in  an  ordinary  action. 

The  same  is  true  of  the  bank,  and  for  the  same  reason. 
It  is  not  a  "party"  to  the  proceeding,  and  the  information 
elicited  by  it  is  merely  for  the  benefit  of  the  assignee.    If 
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the  examination  disclosed  the  fact  that  the  knowledge  of 
the  witness  is  or  may  be  material  in  any  controversy  with 
the  assignee  to  which  the  bank  is  or  may  be  a  party,  before 
such  knowledge  could  be  used  against  the  bank,  he  would 
have  to  be  called  and  examined,  subject  to  cross-examina- 
tion as  an  ordinary  witness  in  such  controversy.  The  attor- 
ney who  offered^  to  appear  as  counsel  for  the  witness  and 
the  bank,  also  objected  that  the  attorney  who  appeared  as 
counsel  for  the  assignee  was  not  *^the  attorney  of  the  as- 
signee," and  therefore  not  entitled  to  appear  for  hind  upon 
this  proceeding.  While  I  have  no  doubt  that  the  assignee 
can  only  be  represented  in  the  written  proceedings  by  his 
duly  appointed  attorney,  yet  I  see  no  reason  why  another 
attorney  may  not  appear  in  court,  as  counsel  for  the  assignee, 
in  a  particular  proceeding  therein  pending,  as  provided  in 
section  1000  of  the  Or.  Civ.  Code.  But  the  attorney  seek- 
ing to  appear  for  the  witness  has  no  standing  before  the 
court  in  this  proceeding,  and  therefore  cannot  be  heard  to 
question  the  authority  of  the  attorney  who  appears  as  coun- 
sel for  the  assignee.  For  the  same  reason,  the  question 
arising  upon  such  objection  ought  not  to  have  been  certified. 
The  rulings  of  the  register  are  affirmed,  and  the  clerk 
will  certify  a  copy  of  this  decision  to  him,  and  is  hereby 
required,  under  rule  58,  to  tax  the  expenses  of  this  certifi- 
cate, together  with  a  sum  of  five  dollars  to  be  paid  to  the 
assignee  or  his  attorney,  against  the  attorney  who  sought 
to  appear  for  the  witness. 


The  Eliza  Ladd. 

District  Coubt,  District  op  Oregon. 
November  24,  1875. 

1.  Vessel,  when  Materials  become.— The  materials  which  constitute 

a  ship  hecome  one  as  soon  as  she  leaves  the  ways  and  her  keel  strikes 
the  element  for  which  she  was  originally  designed. 

2.  Maritime  Contract. — A  contract  to  furnish  a  ship  with  the  means  of 

propulsion  or  to  change  the  mode  of  her  propulsion,  aft^r  she  is  launched 
and  afloat,  is  not  a  contract  to  build  a  ship,  and  is  a  maritime  one. 
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Before  Deadt,  District  Judge. 

Snit  for  labor  and  materials. 

John  W.  WhaUey^  for  libellant. 
E.  C,  Bronaughy  for  claimant. 

Deadt,  J.  The  amended  libel  in  this  case  was  filed 
October  18,  1875,  and  alleges  substantially  that  the  ELvsa 
Ladd  is  a  domestic  vessel,  propelled  by  steam,  of  the 
burden  of  118.47  tons,  and  was  enrolled  at  Portland  on 
August  31,  1875,  and  is  employed  in  navigating  the  waters 
of  the  Wallamet;  that  she  was  launched  at  Portland  near 
Smith's  mill,  in  October,  1874,  and  on  May  28,  1876,  she 
made  a  voyage  in  tow  of  another  vessel  to  the  foot  of  Stark 
street,  and  there  took  on  her  boilers,  engines  and  ma- 
chinery, the  same  having  been  in  the  ferryboat  jPor^JaTic^ 
No.  1,  and  from  thence,  on  June  1,  1875,  made  a  voyage  in 
like  manner  to  the  libellant's  works  at  Albina  on  said  Wal-- 
lamet  river;  that  on  June  1, 1875,  the  libellant.  The  Oregon 
Iron  Works,  a  corporation  duly  formed  under  the  laws  of 
Oregon,  and  engaged  in  business  at  Albina,  was  employed 
by  the  owner  and  claimant  of  said  vessel,  Joseph  Knott,  ta 
furnish  the  material  in  addition  to  the  boilers,  engines  and 
machinery  aforesaid,  and  perform  the  labor  necessary  to 
fit,  equip  and  furnish  said  vessel  for  such  sum  as  the  same 
should  be  reasonably  worth;  that  between  said  last-men- 
tioned date  and  August  18,  1875,  said  libellant  performed 
said  contract,  and  that  the  reasonable  value  of  the  ma- 
terials and  labor  furnished  by  libellant  in  so  doing  is 
11,498,  in  lawful  money  of  the  United  States,  and  that  no 
part  of  said  sum,  except  $13.84,  in  old  iron,  has  been  paid 
libellants. 

The  claimant  excepts  to  the  libel,  that  the  contract  de- 
scribed therein  is  not  a  maritime  one,  and  that  this  court 
has  no  jurisdiction  to  enforce  the  supposed  lien  incident 
thereto.  It  is  admitted  that  according  to  the  ruling  of 
the  Supreme  Court  in  People's  Fen-yhoai  v.  Beei^s^  20  How. 
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393,  and  Bocu^h  t.  Chapman^  22  How.  129,  a  contract  to 
build  or  construct  a  ship,  is  not  a  maritime  one,  and  there- 
fore  not  -within  the  admiralty  jurisdiction  of  the  United 
States.  This  rule  is  founded  upon  the  assumption  that 
such  a  contract  is  one  "made  on  land  to  be  performed  on 
land."  On  the  other  hand  it  is  admitted  that,  by  the  gen- 
eral maritime  law  of  the  civilized  world,  a  contract  to  build 
a  ship  is  a  maritime  contract,  because  it  has  relation  to  a 
ship  as  the  agent  or  vehicle  of  commerce  upon  a  navigable 
water.     (Ben.  Ad.,  Sees.  213,  264.) 

Under  the  law  of  the  cases  above  cited,  it  is  not  always 
easy  to  determine  what  is  a  maritime  contract.  In  the  case 
in  20  Howard,  the  contract  was  for  "work  done  and  ma- 
terials employed  in  constructing  the  hull  of  a  new  steam 
ferry  boat,"  while  the  case  in  22  Howard  was  for  furnishing 
"boilers  and  engines"  to  be  placed  in  a  steamboat  at  the 
time  and  place  of  the  construction  of  the  hull.  It  is  well 
established  that  a  contract  to  furnish  work  and  materials  to 
be  employed  in  making  repairs  on  a  vessel  is  a  maritime 
contract.  {The  St.  Lavnefrvcey  1  Black.  522;  Peroux  v. 
Howard,  7  Pet.  324.)  And  in  such  cases,  even  if  the  vessel 
is  a  domestic  one,  if  the  local  law  gives  the  material-man  a 
lien,  it  may  be  enforced  in  the  admiralty.  (The  General 
Smith,  4  Whea.  438;  Tlie  LoUawana,  21  Wall.  579.)  Now, 
repairs  include  all  alterations  and  additions  made  to  a  ves- 
sel, short  of  destroying  her  identity.  "A  ship  is  always 
the  same  ship,  although  the  original  materials  of  which  it 
was  composed  may,  by  successive  repairs  and  alterations, 
have  been  in  the  coiirse  of  time  entirely  changed."  (Ben. 
Ad.,  Sec.  223.) 

Suppose  the  Eliza  Ladd  to  have  been  built  and  used  as  a 
barge,  and  that  afterwards  her  owner  had  concluded  to  use 
her  as  a  steam  ferry  or  tug  boat,  and  for  this  purpose  should 
make  a  contract  with  A.  B.  to  put  the  necessary  boilers  and 
machinery  into  her,  such  an  agreement  would  doubtless 
be  a  maritime  contract.  And  yet  a  contract  to  build  a 
steam  ferry  or  tug  boat  outright  would  not  be,  under  the 
decisions  cited,  a  maritime  contract.  My  own  impression 
is  that  any  contract  made  to  equip,  fit  or  furnish  a  vessel 


522  The  Euza.  Ladd.  [Dist.  Ct.,  Or. 

#  — 

opinion  of  the  Court— Deady,  J.  [November, 

after  she  is  launched  and  afloat,  is  a  maritime  contract.  It 
is  not  in  the  language  of  20  Howard,  svpra,  ''a  contract 
made  on  land  to  be  performed  on  land,*^  but  one  made  with 
reference  to  a  ship  already  in  existence  and  floating  upon 
the  element  for  which  she  was  originally  designed.  Such 
a  contract  is  to  be  performed  on  water  as  much  as  an  or- 
dinary contract  of  affreightment  or  repairs.  When  the  con- 
tract to  build  includes  the  fitting,  furnishing,  and  equip- 
ping also,  it  may  be  said,  that  as  it  is  an  entirety  and  not 
divisible,  and  the  principal  feature  of  it — the  building  and 
launching  the  hull — being  non-maritime,  it  gives  character 
to  the  whole  of  it. 

When  the  contract  set  up  in  the  libel  was  made,  the  Elissa 
Ladd  had  been  launched  eight  months,  and  for  aught  that 
appears  was  in  the  same  condition  she  is  now,  as  to  her 
capacity  for  changing  place  or  carrying  freight  and  pas- 
sengers, less  the  machinery  necessary  to  propel  her  by 
steam.  She  was  then,  it  appears  to  me,  a  ship,  within  the 
definition  in  Benedict's  Ad.,  section  215 :  ''A  locomotive  ma- 
chine adapted  to  transportation  over  rivers,  seas,  and 
oceans."  She  was  certainly  a  machine- — ^an  artificial  con- 
trivance, and  one  capable  of  locomotion  or  change  of  place, 
as  is  shown  by  the  two  short  voyages  she  made  before  the 
performance  of  this  contract;  nor  does  it  make  any  differ- 
ence whether  she  was  ''propelled  by  the  wind,  the  tide  or 
paddles,  by  steam,  by  animals,  or  by  the  human  arm,  or 
towed  by  another  vessel"  (Ben.  Ad.  217),  so  that  she  floated 
in  and  moved  through  the  water.  Being  of  one  hundred 
and  eighteen  tons  burden,  she  was  also  adapted  to  the  trans- 
portation of  freight  and  passengers  so  far  as  she  had  capa- 
city for  locomotion.  Separate  pieces  of  timber  or  iron,  or 
both  being  put  together  in  a  certain  form,  so  as  to  float 
upon  the  water  and  transport  or  bear  up  freight  or  passen- 
gers, may  become  a  ship.  At  what  point  of  time  is  this 
change  accomplished?  I  am  inclined  to  think  that  the* cor- 
rect answer  to  this  question  is  suggested  in  the  brief  for 
the  libellant,  and  that  it  is  ''at  the  moment  when  she  leaves 
the  ways,  and  her  keel  strikes  the  element  for  which  she 
was  originally  designed."    That  is  the  moment  of  her  birth 
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as  a  ship,  and  the  occasiou  when  a  name  is  usually  bestowed 
on  her.  Thereafter  all  contracts  to  equip,  furnish  or  repair 
'  this  machine  have  direct  reference  to  a  vessel  tn  esse,  with 
capacity  for  locomotion  and  transportation  on  navigable 
waters,  and  are,  therefore,  maritime. 

Althotigh  a  contract  to  build  a  ship  is  in  fact  a  maritime 
one,  yet  under  the  rule  laid  down  in  20  and  22  Howard,  supra^ 
it  is  to  be  otherwise  regarded  in  this  <;ourt.  The  di£Bculty 
is  to  determine  what  is  included  in  building  a  ship — the 
contract  for  which,  says  the  court,  is  not  maritime,  because 
it  is  ''made  on  land  to  be  performed  on  land."  But,  even 
under  that  rule,  it  seems  safe  to  say,  that  a  contract  made 
after  a  vessel  is  launched  and  afloat,  to  furnish  her  with  a 
particular  means  of  propulsion,  as  sails  or  steam  paddles, 
or  to  change  the  mode  of  her  propulsion,  is  a  maritime  con- 
tract. Certainly  it  is  not  a  contract  to  be  performed  on 
land;  neither  is  it  a  contract  to  build  anymore  than  any 
contract  for  repairs. 

Although  this  is  a  domestic  vessel,  and  this  work  and 
materials  were  furnished  in  her  home  port,  yet  the  libellant 
has  a  lien  for  the  amount  of  his  claim  under  section'  17,  p. 
656,  of  the  Oregon  Code,  and  the  contract  being  a  maritime 
one,  the  lien  may  be  enforced  in  admiralty. 

The  exception  is  overruled. 


Robert  W-  Jones  v.  The  Oregon  Central 

Railway  Co. 

GiBcuiT  Court,  Distbiot  of  Obeqok. 
NOVEMBEB  30, 1875. 

1.  Bedimus,  when  Granted,— Section  866  of  the  Revised  Statutes  gives 

the  courts  of  the  United  States  power  to  grant  a  dedimus  to  take  the  ex- 
amination of  a  witness  whenever  in  their  judgment  it  may  be  necessary 
to  prevent  a  failure  or  delay  of  justice;  and  sections  863-4-6  of  said  Re- 
vised Statutes,  relating  to  taking  depositions  de  bene  esse  have  no  appli- 
cation to  the  granting  or  execution  of  said  dedimus. 

2.  Same,  how  Issued  and  Executed.— The  mode  of  issuing  and  execu- 

ting ft  dedimus  granted  in  punuance  of  said  section  866  is  regulated  by 
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"common  usage"  or  practice,  which  usage  or  practice,  as  to  this  court, 
is  prescribed  by  sections  807-8-9  of  the  Or.  Civil  Code,  relating  to 
taking  depositions  on  commission;  and  title  7  of  chapter  9  of  said  Code, 
relating  to  taking  depositions  de  bene  esse  does  not  apply. 

3.  Commissioner  to  Execute  Dedimus.— A  person  appointed  to  exe- 

cute a  dedimus  represents  the  court  and  not  the  parties;  and  his  com- 
mission should  contain  full  directions  as  to  the  manner  of  its  execution, 
as  set  forth  in  section  809  of  the  Or.  Civil  Code. 

4.  Certificate  to  Deposition.— In  certifying  the  deposition  to  the  court 

it  is  not  necessary  for  the  commissioner  to  state  when  or  where  the 
examination  of  the  witness  was  taken,  nor  by  whom  it  was  reduced 
to  writing,  or  that  the  witness  was  "cautioned"  before  being  sworn. 

5.  Oath  of  Witness.— A  witness  examined  under  a  dedimus  should  be 

sworn  according  to  the  law  of  the  forum  whence  it  issued. 

6.  Same  Subject. -Section  860  of  the  Or.  Civil  Code  having  provided  that 

an  affirmation  may  be  made  by  any  person  in  place  of  an  oath,  a  dedi' 
mus  which  authorizes  the  commissioner  to  administer  an  oath  to  a  wit- 
ness, is  well  executed  in  this  respect  when  it  appears  from  the  return 
thereto  that  the  witness  was  duly  affirmed. 

7.  Return  to  Dedimus. -^A  return  to  a  dedimus  need  not  show  how  a 

witness  was  sworn  or  affirmed,  if  it  states  substantially  that  the 
witness  was  duly  sworn  or  affirmed;  nor  is  it  material  whether  the 
facts  required  to  be  stated  in  such  return  are  stat-ed  in  the  introduction 
or  conclusion  of  the  examination,  if  they  are  plainly  referred  to, 
and  included  by  the  commissioner  in  certifying  the  deposition  as  a  part 
of  the  proceeding  and  return. 

Before  Deady,  District  Judge. 
Motion  to  suppress  deposition. 

Joseph  N,  Dolph,  for  the  motion. 
Walter  Thayer  and  Ber^on  KUlin,  contra. 

Deaby,  J.  The  defendant  moves  to  suppress  the  depo- 
sition of  Charles  S.  Hinchman,  taken  at  the  instance  of 
the  plaintiff  herein,  for  the  reason  that  the  witness  does 
not  appear,  1.  ''To  have  been  cautioned,  sworn  or  affirmed 
according  to  law;  nor,  2.  ''To  have  been  examined  upon  the 
interrogatories  attached  to  the  commission;"  and  that  said 
deposition  does  not  appear,  1.  To  have  been  "taken,  re- 
turned and  certified  according  to  law;"  nor,  2.  "Taken,  cer- 
tified and  returned  in  accordance  with  chapter  9  of  the 
Code  of  Oregon  and  the  practice  of  this  court." 
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On  May  7, 1875,  a  dedimna  potestcUerriy  or  commission,  was 
issued  by  the  clerk  of  this  court  to  Samuel  L.  Taylor,  of 
Philadelphia,  giving  him  power  to  cause  Charles  S.  Hinch- 
man  ''to  come  before"  him  "  at  certain  days  and  places  to  be 
appointed"  by  such  commissioner,  ''and  then  and  there"  to 
take  the  exam  i  nation  of  said  "Hinchman  on  his  corporal 
oath  as  a  witness"  in  the  above-entitled  cause  upon  the 
direct  and  cross  interrogatories  thereto  annexed;  and  also 
"to  reduce  such  examination  to  writing,  and  certify  and 
return  the  same  annexed"  to  such  commission  "  in  a  sealed 
envelope  directed  to  the  clerk"  of  this  court  "with  all 
convenient  speed."  This  commission  was  issued  under 
section  806  of  the  Revised  Statutes — the  same  being  the 
final  proviso  of  section  30  of  the  Judiciary  Act  of  1789 — 
and  sections  807  to  809,  inclusive,  of  the  Or.  Civil  Code. 

The  examination  of  the  witness  was  returned  to  this  court 
in  a  sealed  envelope  on  October  12,  and  published  by  order 
of  the  court  on  November  11.  From  the  return,  which  is 
annexed  to  the  commission,  it  appears  that  the  deposition 
of  the  witness  was  taken  in  pursuance  of  the  commission  at 
the  office  of  the  commissioner  in  Philadelphia,  on  the  fif- 
teenth and  twentieth  days  of  July,  1875,  the  witness  being 
first  "  duly  affirmed  according  to  law  to  testify  the  truth, 
the  whole  truth  and  nothing  but  the  truth."  It  also  appears 
that  the  witness,  being  so  affirmed,  did  depose,  in  answer 
to  the  several  interrogatories  annexed  to  the  commission, 
as  stated  in  the  deposition.  So  much  appears  from  the 
statement  of  the  commissioner  preceding  and  introductory 
to  the  answers  of  the  witness  to  the  direct  and  cross  inter- 
rogatories. The  examination  is  signed  by  the  witness  and 
then  follows  a  certificate  of  the  commissioner,  from  which 
it  appears  that  the  witness,  pursuant  to  said  commission, 
came  before  him  "on  the  days  above  specified,"  at  3  p.  M. 
of  each  day,  an'd  "  being  duly  affirmed  according  to  law  did 
testify  in  the  above  case  as  is  found  above";  and  that  the 
deposition  was  by  him  reduced  to  writing  and  subscribed 
in  his  presence.  This  motion  appears  to  have  been  made 
under  the  apprehension  that  the  provisions  of  section  30  of 
the  Judiciary  Act  of  1789,  now  sections  863-4-5  of  the  B.  S., 
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regulating  the  taking  of  depositions  de  bene  esse,  apply  to 
the  examination  of  a  witness  upon  a  dedimus  potestatem  as 
authorized  by  the  proviso  to  said  section  30,  now  section 
866  of  the  B.  S.,  and  that  title  7  of  chapter  9  of  the  Or. 
Civ.  Code  applies  to  depositions  taken  upon  a  commission 
as  well  as  to  those  taken  de  bene  esse.  But  this  is  a  mistake. 
Neither  sections  863-4-6  of  the  B.  S.,  nor  title  7  aforesaid, 
is  in  any  way  applicable  to  a  deposition  taken  upon  a  dedir- 
mvs  or  commission.  The  argument  for  so  applying  title  7 
is  founded  upon  the  following  clause  in  section  818  of  the 
Or.  piv.  Code — '"A  deposition*  taken,  whether  in  the  State 
or  without,  upon  insufficient  notice  or  otherwise,  not  sub- 
stantially in  conformity  with  the  provisions  of  this  chapter, 
(C.  9)  may  be  excluded  from  the  case,  unless,''  etc. 

Title  6  of  the  same  chapter  provides  for  taking  the  depo- 
sition of  a  witness,  out  of  the  State,  upon  a  commission. 
In  such  case  it  is  only  necessary  for  the  return  of  the  com- 
missioner to  show  that  he  administered  an  oath  to  the  wit- 
ness and  took  his  examination  upon  the  interrogatories,  or 
if  there  are  none,  in  respect  to  the  question  in  dispute. 
(Sec.  109,. Or.  Civ.  Code.)  But  title  7  provides  for  taking 
depositions  de  bene  esse  upon  notice,  and  in  such  case  sec- 
tion 816  requires  the  officer  to  certify  many  details  as  to 
the  taking  of  the  deposition,  which  are  not  required  by  sec- 
tion 809  in  the  case  of  depositions  taken  under  a  commis- 
sion. Chapter  9  provides  for  two  modes  of  taking  deposi- 
tions, the  one  upon  commission  and  the  other  upon  notice. 
A  deposition  taken  in  either  of  these  modes  is  taken  '*in 
conformity  with  the  provisions  of  the  chapter,"  when  it  is 
taken  in  conformity  with  the  provisions  or  title  of  the  chap- 
ter relating  to  the  taking  of  such  a  deposition. 

To  hold  that  all  the  provisions  of  the  chapter  are  applica- 
ble to  a  deposition  taken  under  either  mode,  would  not  only 
violate  the  plain  significance  of  the  clause  in  question,  but 
make  the  statute  an  impracticable  absurdity.  Why  go  to 
the  trouble  of  providing  for  two  different  modes  of  taking 
depositions,  and  then  practically  require  them  to  be  taken 
in  the  same  manner  in  all  cases — in  effect  in  only  one  mode? 
It  is  not  to  be  supposed  that  the  legislature  woul  provided 
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different  modes  for  taking  depositions,  in  the  case  of  wit- 
nesses without  or  within  the  State,  and  then  declare  that  all 
the  provisions  applicable  to  either  case  should  be  complied 
with  in  the  other,  and  there  is«nothing  in  the  language  of 
chapter  9  which  gives  the  slightest  countenance  to  such  a 
conclusion.  Therefore  it  is  not  necessary  that  the  return 
should  show  on  what  days  or  times  the  examination  of  the 
witness  was  taken,  nor  who  reduced  it  to  writing.  The 
commissioner  is  the  agent  or  officer  of  the  court.  {Oilpens 
V.  ConaequUy  Pet.  0.  C,  88.)  Power  is  given  him  to  take 
the  examination,  and  confideilce  is  reposed  in  him  that  he 
will  exercise  this  power  according  to  the  directions  of  the 
commission,  which  is  his  chart  and  guide.  Neither  do  the 
provisions  of  the  B.  S.,  relating  to  depositions  taken  de  bene 
esse,  apply  to  this  deposition.  In  Seargenfs  Lessee  v.  Biddle, 
4  Whea.,  608,  the  Supreme  Court  held  that  depositions 
taken  under  a  dedimus  are  not  to  be  considered  as<  taken  de 
'bene  esse.  To  this  same  effect  is  the  ruling  in  Nicholas  y. 
IVhite,  1  Or.,  C.  C,  60. 

Therefore  it  is  immaterial  whether  the  witness  was  "cau- 
tioned," or  not,  before  being  sworn  as  required  by  section 
864  of  the  B.  S.,  in  the  case  of  depositions  taken  de  bene 
esse.  Neither  is  it  material  that  the  return  should  show 
anything  more  than  that  the  witness  was  duly  sworn  or  ex- 
amined upon  his  oath  duly  administered.  Where  an  oath 
is  required  by  the  commission,  if  the  law  d^clar^s  that  an 
affirmation  is  equivalent,  an  affirmation  is  sufficient.  Sec- 
tion 860  of  the  Oregon  Civil  Code  provides  that  an  affirma- 
tion may  be  made  in  place  of  an  oath  by  any  person  who 
has  conscientious  scruples  against  taking  the  latter.  The 
commission  being  an  act  of  this  court  and  the  examination 
of  the  witness  an  exercise  of  judicial  power  through  the  in- 
tervention of  its  agent  or  officer,  the  commissioner,  I  think 
that  the  law  regulating  the  proceeding  in  this  court — the 
law  of  this  State — controls  the  matter  of  how  the  witness 
should  be  qualified.  On  the  other  hand,  if  it  should  be 
held  that  the  law  of  the  place  where  the  commission  was 
executed  would  control  in  this  respect,  it  can  hardly  be 
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doubted  that  an  affirmation  is  equivalent  to  an  oath  in  the 
Quaker  city  of  Philadelphia. 

The  objection  that  the  witness  was  not  examined  upon 
the  interrogatories,  does  no^  appear  to  be  well  founded  in 
fact.     As  has  been  stated,  the  return  shows  that  the  witness 
deposed  in  answer  to  the  first  interrogatory  as  follows, 
giving  the  answer,  and  so  on  through  all  the  series.     This 
is  found  in  the  preamble  or  introduction  to  the  deposition, 
and  therefore  it  is  contended  that  it  is  no  part  of  the  cer- 
tificate to  the  deposition.     Now  the  code,  section  809  snpra^ 
does  not  require  a  certificate  to  be  appended  to  the  exam- 
ination of  the  witness,  but  only  that  the  commissioner  shall 
"certify  the  deposition  to  the  court."    This  is  sufficiently 
done  when  he  certifies  that  the  following  or  the  foregoing 
or  accompanying  is  the  examination  of  the  witness  given 
upon  his  oath  or  affirmation  by  me  duly  administered,  in 
answer  to  the  interrogatories  annexed  to  the  commission,  or 
as  therein  stated.     {Keene  v.  Meade,  3  Pet.  1.)    In  this  case* 
the  certificate  appended  to  the  examination  states  that  the 
witness  "testified  in   the  above  case  as  is  found  above,'* 
that  is,  in  answer  to  the  interrogatories  annexed  to  the  com- 
mission.    Indeed,  the  matter  is  too  plain  to  waste  words 
upon.    The  power  to  grant  a  dedimus  to  take  the  examina- 
tion of  a  witness  is  given  to  this  Court,  "in  any  case  where 
it  is  necessary,  in  order  to  prevent  a  failure  or  delay  of  jus- 
tice," by  section  866  of  the  K.  S.     It  is  to  issue  "according 
to  common  usage,"  which  is  construed  to  be  the  rule  or  law 
governing  the  practice  of  the  court  in  this  respect  at  the  time. 
{Lessee  of  Rlioades  et  al.  v.  Selin  et  aL,  4  Wash.  C.  C,  723.) 
In  this  case  that  law  is  found  in  sections  807  to  809  inclusive 
of  the  Oregon  Civil  Code.     The  mode  of  issuing  the  commis- 
sion and  the  authority  and  directions  to  be  contained  in  it  are 
prescribed  by  these  sections,  and  it  is  to  be  executed  accord- 
ingly.    But  the  cases  in  which  it  may  issue  are  not  prescribed 
by  the  local  law  but  by  the  United  States  statute  above 
cited.     When  it  is  necessary  to  grant  a  dedimus  to  prevent 
a  failure  or  delay  of  justice,  the  court  must  determine  either 
by  a  general  rule  or  a  special  order  in  each  particular  case. 
It  may  become  necessary  to  take  the  examination  of  a  w^t- 
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ness  upon  a  dedimiis  as  well  within  the  State  as  without,  and 
in  such  a  case  it  would  be  done  although  the  local  law  does 
not  authorize  it. 

None  of  the  objections  made  to  this  deposition  are  valid. 
It  appears  to  have  been  taken  in  substantial  conformity 
with  the  directions  in  the  commission,  and  the  motion  to 
suppress  it  is  disallowed. 
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Circuit  Court,  District  of  Oregon. 
December  14,  1875. 

L  Proceeding  in  Bankruptcy,  I^ature  of. —A  proceeding  to  have  a 
debtor  adjudged  a  bankrupt  is  substantially  an  action  at  law,  and  ter- 
minates with  the  final  judgment  on  the  petition  or  verdict  therein;  and 
the  subsequent  proceedings  to  ascertain  and  distribute  the  estate  of  the 
bankrupt  are  merely  consequent  upon  such  action,  but  no  part  of  it. 

2.  Same — Review  of.  — Such  an  action  is  a  ease  at  law,  and  the  proceed- 

ings therein  cannot  be  reviewed  in  the  Circuit  Court  until  after  final 
judgment  therein;  and  if  the  case,  by  the  election  of  the  defendant, 
becomes  triable  by  jury,  it  cannot  be  reviewed  otherwise  than  upon  a 
writ  of  error. 

3.  Stay  of  Proceedings. — A  stay  of  proceedings  in  bankruptcy  in  the 

District  court,  is  in  the  discretion  of  the  Circuit  Court,  and  ought  not  to 
^  be  granted  where  it  does  not  appear  that  the  rights  of  the  defendant 
will  be  prejudiced  or  seriously  endangered,  if  the  plaintiff  is  allowed  to 
proceed  to  final  judgment  in  the  court  below. 

4.  Cases  and  Questions  in  Bankruptcy— Difference  Between.— 

Semble,  that  aU  the  appellate  jurisdiction  of  the  Circuit  Courts  in  bank- 
ruptcy is  conferred  upon  them  by  section  4986  of  the  R.  S.,  and  that 
section  4980  of  said  R.  S.  to  section  4984,  inclusive,  do  not  confer  any 
such  power,  but  only  regulates  its  exercise;  that  the  terms  cases  and 
quesUons  are  used  in  said  section  4986  in  contradistinction  to  one  another; 
that  a  case  in  bankruptcy,  whether  at  law  or  equity,  is  only  reviewable 
in  the  Circuit  Court  according  to  the  mode  prescribed  in  ordinary  ac- 
tions at  law  or  suits  in  equity;  and  that  the  appellate  jurisdiction, 
which  the  Circuit  Courts  may  exercise  upon  bill  or  petition,  is  confined 
to  the  review  of  the  action  of  the  District  Courts  upon  isolated  ques- 
tions arising  in  the  proceedings  subsequent  to  an  adjudication  in  bank- 
ruptcy. 

Before  Deady,  Distxict  Judge. 

34 
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Bale  to  show  cause  why  the  proceedings  in  the  District 
Court  should  not  be  stayed  pending  a  petition  for  review  in 
the  Circuit  Court. 

H.  F.  Thompson  and  W.  Lair  HtU,  for  the  plaintiff. 
Joseph  N,  Dolph  and  Joseph  Simon^  for  defendant. 

Deady,  J.  On  September  10, 1875,  Blake,  Bobbins  &  Co. 
and  others,  filed  a  petition  in  bankruptcy  against  the  Oregon 
Bxdleiin  Printing  and  Publishing  Co.,  a  corporation  duly 
formed  under  the  laws  of  Oregon.  On  September  21,  the 
corporation  filed  a  statement,  in  writing,  denying  ''That  a 
sufficient  number  of  creditors  had  signed  such  petition," 
and  also  a  denial  of  the  acts  of  bankruptcy,  and  a  demand 
for  a  trial  by  jnfy,  as  well  as  an  answer  denying  the  allega- 
tions of  the  petition. 

On  September  28,  the  corporation  moved  the  court  to 
award  a  venire  facias  to  the  marshal  of  the  district,  return- 
able before  him  for  the  trial  of  the  facts  set  forth  in  the  pe- 
tition as  provided  in  section  14  of  the  act  of  June  22,  1874, 
(18  Stat.  182),  which  motion,  after  argument,  was  denied 
by  the  District  Court. 

On  November  1,  the  petitioning  creditors  moved  to  strike 
out  the  statement  in  writing  aforesaid,  denying  that  a  suffi- 
cient number  of  creditors  had  signed  the  petition,  and  also 
an  allegation  to  the  same  effect  in  the  answer  of  the  corpor- 
ation, because  the  same  were  irrelevant,  which  motion,  after 
argument,  on  November  18,  was  allowed. 

On  November  22,  the  corporation  filed  a  petition  in  this 
court,  under  section  4986  of  the  B.  S.  for  a  review  of  these 
two  orders,  and  thereupon,  in  pursuance  of  the  prayer  of 
the  petition,  the  court  made  an  order  requiring  the  peti- 
tioners to  appear  in  this  court  and  answer  the  petition 
within  four  days  after  the  service  upon  them  of  a  copy  of 
such  order,  and  also  then  and  there  to  show  cause  why  they 
should  not  be  restrained  from  proceeding  upon  their  peti- 
tion in  bankruptcy,  pending  this  proceeding  for  review. 

Upon  the  day  appointed,  December  1,  the  petitioners  ap- 
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peared  and  showed  cause  against  a  stay  of  proceedings,  and 
the  court  took  the  same  under  advisement.  The  superin- 
tendence and  jurisdiction  conferred  by  section  4986  of  the 
B.  S.  extends  to  both  coses  and  quesliom  arising  in  the  Dis- 
trict Court  when  sitting  as  a  coiirt  of  bankruptcy,  and  unless 
**  special  provision  is  otherwise  made,"  it  may  exercise  such 
jurisdiction  by  bill  or  petition  of  any  party  aggrieved,  and 
**  hear  and  determine  the  case  as  in  a  court  of  equity."  By 
section  4980  of  the  K.  S.,  "  special  provision  "  is  made  for 
exercising  this  revisory  jurisdiction  in  all  **  cases  in  equity  " 
and  all  ''cases  at  law"  by  a  regular  appeal  or  writ  of 
error. 

A  proceeding  by  a  creditor  to  have  a  debtor  adjudged  a 
bankrupt,  is  a  case  within  the  ordinary  meaning  of  the  term. 
It  is  a  contest  carried  on  before  a  court,  between  parties 
plaintiff  and  defendant,  according  to  a  form  prescribed  by 
law  for  the  purpose  of  obtaining  the  judgment  of  the  court 
upon  a  matter  in  controversy  between  them.  (Osborne  v. 
U.  8.  Sank,  9  Whea.  819.)  The  proceeding  is  not  only  a 
case,  but,  by  all  analogies,  it  is  a  case  at  law.  By  it  legal 
rights  are  to  be  ascertained  and  determined  in  contradis- 
tinction to  equitable  ones,  by  the  intervention  of  a  jury  and 
in  a  mode  otherwise  analogous  to  the  course  of  the  common 
law.  (Parsons  v.  Bedford,  3  Pet.  446.)  In  a  proceeding  or 
action  to  have  a  debtor  declared  a  bankrupt,  the  pleadings 
in  the  District  Court  are  in  no  wise  substantially  different 
from  those  in  an  ordinary  action  at  law,  and  the  questions 
arising  in  it  are  s\ich  as  usually  occur  in  such  an  action, 
As  was  said  by  the  Supreme  Court  in  Insurance  Co.  v.  Coni'- 
slock  (16  Wall.  268),  in  discussing  the  nature  of  this  pro- 
ceeding, ''  the  process,  pleadings  and  proceedings  must  be 
regarded  as  governed  and  controlled  by  the  rules  and  regu- 
lations prescribed  in  the  trial  of  civil  actions  at  common 
law.'' 

This  action  or  case  is  commenced  by  the  filing  of  the  pe- 
tition, and  terminates  with  the  judgment  of  the  court  that 
the  debtor  is  or  is  not  a  bankrupt.  Ji^In  re  Comstock,  ante,  128.) 
If,  by  the  judgment  of  the  court,  the  debtor  is  declared  a 
bankrupt,  then,  as  was  said  in  that  case,  while  "  the  action 
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has  passed  into  final  judgment/'  there  '^maj  follow  long 
and  complicated  proceedings  in  the  court  concerning  the 
settlement  and  distribution  of  the  bankrupt's  estate,  but 
these  are  oiily  consequences  or  incidents  of  such  final  judg- 
ment." When  this  judgment  is  pronounced,  the  case,  so  far 
as  the  District  Court  is  concerned,  is  at  an  end,  and  may  be 
reviewed  by  the  Circuit  Court  in  the  manner  prescribed  by 
law.  If  it  has  been  tried  with  a  jury  the  case  can  only  be 
reviewed  upon  a  writ  of  error,  as  in  other  cases  at  law. 
This  has  been  expressly  decided  by  the  Supreme  Court  in 
Morgan  v.  Thomhill,  11  Wall.  19,  and  in  Insurance  Co.  v. 
Comstock,  supra,  268.  If  this  case  is  tried  by  the  court 
without  the  intervention  of  a  jury,  as  it  may  be  with  the  as- 
sent of  the  defendant,  implied  from  his  failure  to  demand 
one,  still  it  is  a  case,  and  a  case  at  law,  but  according  to  a 
dictum  in  Morgan  v.  ThornhiU,  supra,  79,  it  may  be  reviewed 
on  bill  or  petition.  But  if  the  review  in  the  Circuit  Court 
upon  this  process  is  confined  to  errors  of  law,  the  differ- 
ence between  it  and  a  writ  of  error  is  only  nominal.  Or- 
dinarily a  case,  whether  at  law  or  in  equity,  cannot  be 
reviewed  in  an  appellate  court  before  a  final  judgment  in 
the  lower  one.  At  common  law,  or  in  equity,  a  writ  of 
error  or  an  appeal  is  only  allowed  after  final  judgment  in 
the  court  below,  and  this  rule  is  applicable  to  the  exercise 
of  the  jurisdiction  conferred  on  the  Circuit  Courts  by  sec- 
tion 4986  of  the  B.  S.,  unless  the  statute  otherwise  provides. 
No  such  provision  has  been  shown  or  suggested  in  regard 
to  the  appellate  or  supervisory  jurisdiction  over  cases  men- 
tioned in  said  section  4986.  It  is  said  the  jurisdiction'  is 
comprehensive,  and  that  it  would  be  '*  difficult  to  use  lan- 
guage capable  of  conferring  a  more  complete  supervision 
over  all  the  proceedings  of  the  District  Court  in  bank- 
ruptcy." That  may  all  be,  and  still  it  does  not  follow  that 
this  supervisory  jurisdiction  can,  or  ought  to  be,  invoked  to 
the  manifest  delay  of  justice,  at  every  step  in  the  progress 
of  a  case  or  disposition  of  a  question,  in  the  District  Court. 
This  being  a  case  at  law,  to  be  tried  on  the  demand  of  the 
defendant  with  a  jury,  all  questions  of  law  which  arise  in 
the  progress  of  it  and  are  material  to  a  correct  determina- 


Dist.  Or.]        In  re  Oregon  Bulletin 'Co.  533 

1875.]  Opinion  of  the  Court — Deady,  J. 

tion  ol  it,  may  be  reviewed  by  the  Circuit  Court,  but  only 
upon  a  writ  of  error  after  final  judgment  declaring  the  cor- 
poration a  bankrupt  or  not.  If  the  law  were  otherwise 
every  single  ruling  of  this  court  in  the  progress  of  this 
CHse,  from  the  filing  of  the  petition  to  the  final  judgment 
upon  it,  including  the  trial  of  challenges  to  each  juror  and 
the  admission  or  rejection  of  evidence  could  be  made  the 
ground  for  a  separate  petition  for  review  and  a  stay  of  pro- 
ceedings. The  bare  statement  of  the  proposition  seems  to 
carry  with  it  its  own  refutation.  Such  a  practice  would 
enable  the  defendant  to  protract  the  proceeding  beyond  the 
endurance  of  ordinary  mortals,  if  not  their  lives,  and 
would  amount  to  a  denial  of  justice.  For  instance,  in  the 
progress  of  this  case,  it  would  be  easy  to  raise  a  hundred 
or  more  separate  questions  for  review.  Supposing  that  a 
stay  of  proceedings  is  allowed  in  each  instance,  and  sup- 
posing each  petition  for  review  to  be  heard  at  the  following 
term  of  the  Circuit  Court,  it  would  take  at  least  thirty-three 
years,  or  the  time  of  an  average  generation,  to  dispose 
of  the  case.  But  this  is  not  all,  for,  with  a  reasonable 
exercise  of  ingenuity  and  perversity,  these  questions  for 
review  could  as  well  be  doubled  in  number  as  not. 

In  the  construction  of  the  statute  of  bankruptcy,  in  my 
judgment,  care  should  be  taken  to  assimilate  the  proceed- 
ings under  it,  as  much  as  possible,  to  known  ajid  estab- 
lished modes  at  law  and  in  equity.  All  mere  arbitrary 
distinctions  in  procedure,  are  but  unnecessary  hindrances 
to  the  speedy  and  cheap  administration  of  justice,  and 
should  be  discountenanced  and  avoided.  The  appellate 
jurisdiction  of  the  Circuit  Court  in  bankruptcy  is  con- 
ferred upon  it  by  section  4986  of  the  B.  S.  By  section 
4980  of  the  B.  S.  special  provision  is  made  that  such  juris- 
diction in  cases  in  equity  and  at  law  shall  be  exercised  by 
an  appeal  or  writ  of  error.  This  extends  to  all  cases  in 
equity  and  at  law,  and  should  be  construed  to  include 
every  proceeding  under  the  statute  which  contains  the  sub- 
stantial elements  or  characteristics  of  a  case  as  distin- 
guished from  a  mere  question  litigated  by  a  summary 
proceeding  or  on  a  motion. 
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The  residue  of  this  jurisdiction  is  to  be  exercised  as  pro- 
vided in  said  section  4986,  upon  bill  or  petition,  '*as  in  a 
court  of  equity."  By  this  means  the  court  reviews  the  ac- 
tion of  the  District  Court  in  the  disposition  of  a  great  variety 
and  number  of  questions  which  arise  after  the  judgment 
upon  the  petition,  in  the  settlement  and  distribution  of  the 
bankrupt  estate.  But  by  analogy  to  the  proceedings  in 
ordinary  cases,  and  in  the  absence  of  any  provision  of  the 
statute  directing  otherwise,  this  appellate  jurisdiction  can- 
not be  invoked  before  the  case  or  question  is  finally  decided 
in  the  lower  court.  No  case  has  been  found  where  a  peti- 
tion for  review  has  been  acted  on,  before  a  final  judgment 
upon  the  petition  in  bankruptcy;  and  only  two  cases  have 
been  cited  where  such  petition  has  been  proposed  or  filed 
before  such  judgment.  In  the  one,  Adams  v.  Boston  and 
Erie  Bailwoy  Co,,  4  N.  B.  B.  322,.  there  was  a  motion  to 
dismiss  the  petition  upoh  the  ground  that  the  Bankrupt 
Act  did  not  apply  to  railway  corporations.  Why  there 
should  have  been  a  motion  to  dismiss  rather  than  a  de- 
murrer to  the  petition  is  not  stated.  Ordinarily,  where  a  de- 
fendant denies  the  jurisdiction  of  the  court  before  whom  he 
is  cited,  he  does  so  by  a  demurrer  or  plea  in  abatement  to 
the  plaintifTs  pleading — by  the  former,  if  the  want  of  juris- 
diction appears  on  the  face  of  such  pleading,  and  if  not,  by 
the  latter.  However,  the  motion  to  dismiss  being  denied, 
it  was  suggested  by  counsel  that  a  petition  for  review  might 
be  filed  in  the  Circuit  Court,  and  the  question  was  asked  if 
such  filing  would  operate  as  a  stay.  The  district  judge  as- 
suming that  the  petition  might  be  filed,  answered  that  it 
would  not  operate  as  a  stay.  It  does  not  appear  that  any 
petition  was  filed,  and  there  is  no  ground  to  claim  that  this 
case  decided  the  question,  whether  a  petition  for  the  review 
of  the .  decision  on  a  question  arising  in  the  progress  of  an 
action  in  bankruptcy,  will  lie  before  final  judgment  therein. 
Besides,  it  does  not  appear  that  there  was  any  demand  for 
a  jury  or  defense  made  in  that  case;  and  it  might  well  have 
been  considered,  in  all  that  was  there  said,  that  judgment 
would  pass  against  the  corporation  as  a  matter  of  course, 
after  the  denial  of  the  motion  to  dismiss,  and  that  the  pro- 
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posed  petition  for  review  and  stay  of  proceedings  would 
follow  rather  than  precede  this  judgment. 

In  the  second  one,  Sweatt  v.  Boston^  etc.  Railway  Co.,  5 
N.,  B.  B.  237,  it  appears,  also,  there  was  a  motion  to  dis- 
miss the  petition  upon  the  same  ground  as  in  Adams  v.  Boa- 
ton  and  Ih'ie  Bailway  Co,,  supra,  which  being  denied,  a 
petition  for  review  was  filed  in  the  circuit  court,  and  after- 
wards withdrawn,  whereupon  the  corporation  was  by  consent 
adjudged  a  bankrupt  in  the  District  Court.  Neither  was 
there  any  decision  of  the  question  under  consideration  in 
that  case.  True,  it  appears  that  a  petition  for  review  was 
filed  in  the  Circuit  Court,  and  that  no  further  proceedings 
were  had  in  the  case  until  the  withdrawal  of  the  petition  for 
review,  but  for  aught  that  appears  this  was  the  result  of  an 
arrangement  or  the  non-action  of  counsel.  As  in  the  case 
last  cited,  there  was  no  demand  for  a  jury  or  defense  made, 
other  than  the  motion  to  dismiss,  and  it  might  have  been 
thought  convenient  by  counsel  to  have  the  question  made 
thereon  reviewed  at  once,  as,  apparently,  that  was  the  only 
defense  to  the  action.  At  all  events,  it  does  not  appear 
that  the  matter  waS'  in  any  way  ever  considered  by  the 
court.  On  the  argument,  it  was  urged  by  counsel  for  the 
corporation  that  it  would  be  a  great  inconvenience  for  the 
defendant,  being  a  corporation,  to  be  compelled  to  submit 
to  a  trial  of  the  action  in  bankruptcy  and  thereby  expose  its 
private  affairs,  and  therefore  it  was  claimed  that  there  ought 
to  be  a  review  of  the  orders  complained  of  before  final  judg- 
ment and  a  stay  of  proceedings  in  the  meantime,  so  that  if 
it  should  be  held  by  the  Circuit  Court  that  the  District  Court 
had  erred  in  making  the  same,  such  inconvenience  might 
be  avoided.  But  this  inconvenience,  so  far  as  it  is  one,  is 
imposed  upon  the  defendant  in  all  ordinary  actions  at  law 
or  suits  in  equity.  In  such  cases,  whatever  the  defense 
may  be,  and  however  much  of  the  private  affairs  of  the  de- 
fendant may  be  involved  in  the  litigation,  he  must  submit 
to  a  final  judgment  with  or  without  a  trial  upon  the  facts, 
before  he  can  claim  a  stay  of  proceedings  or  a  review  of  the 
judgment  of  the  court  below  in  regard  to  any  question  in 
the  case.     On  the  score  of  inconvenience,  it  is  not  apparent 
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why  the  mode  of  proceeding  in  this  respect  in  sn  aetion  in 
banknipiey  should  be  different  from  that  which  obtains  in 
ordinary  actions.  Certainly  the  affairs  of  a  delinquent 
debtor  are  not  more  sacred  or  exempt  from  inyestigation 
becanse  it  is  also  alleged  that  he  is  bankrupt.  Nor  is  there 
any  reason  known  or  suggested  to  the  court  why  the  affedrs 
of  a  corporation  are  of  any  more  importance  or  entitled  to 
any  more  privacy  than  those  of  an  iodiTidnal.  As  was  said 
by  this  court  in  Neicby  v.  7%€  Or,  Central  Railway  Co.^  1 
Deady,  617:  ''There  is  no  divinity  that  doth  hedge  about 
the  affairs  of  a  corporation  so  as  to  preclude  a  judicial  in- 
vestigation of  the  facts  concerning  it,  whenever  and  wher- 
ever such  investigation  becomes  material  to  the  determina- 
tion of  the  rights  of  third  persons." 

Under  the  circumstances,  the  rulings  sought  to  be  re- 
viewed having  been  made  by  me  in  the  District  Court,  and 
notwithstanding  these  views  of  the  law,  sitting  here  in  the 
Circuit  Court,  I  have,  as  stated,  assumed  that  the  petition 
for  review  would  lie  in  tbis  case  and  at  this  stage  of  the 
proceedings,  so  far  as  to  make  the  order  necessary  to  bring 
the  plaintiffs  in  bankruptcy  into  this  court,  and  require 
them  to  answer  it.  So  much  seemed  necessary  to  be  done 
by  me  in  order  to  enable  the  defendant  in  bankruptcy  to 
get  the  matter  before  this  court;  for  as  appears  by  section 
4986  of  tbe  Revised  Statutes,  the  appellate  jurisdiction 
therein  conferred  cannot  be  exercised  by  either  the  circuit 
justice  or  judge  of  the  circuit,  unless  he  is  here  in  court  or 
it  is  in  vacation.  It  is  not  usual  to  have  a  vacation  in  the 
Circuit  Court  in  this  district,  nor  is' it  likely  that  either  such 
justice  or  judge  will  sit  in  this  court  before  the  next  term 
thereof,  which  begins  in  April  next. 

But  t6  grant  a  stay  of  proceedings  is  quite  another  thing. 
A  party  is  not,  in  my  judgment,  entitled  to  a  stay  of  pro- 
ceedings of  course,  because  he  is  entitled  to  maintain  a 
petition  for  review.  The  power  to  stay  proceedings  in  the 
District  Court,  pending  a  review  in  this,  is  a  matter  in  the 
discretion  of  the  court,  and  it  ought  not  to  be  exercised  un- 
less it  is  shown  that  the  plaintiff  in  the  review  will  other- 
wise be  prejudiced  or  seriously  endangered  in  his  rights. 
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In  this  case,  the  delendant  in  bankruptcy  cannot  be  prej- 
ndiced  in  his  i-igh|s  by  allowing  the  action  in  bankruptcy 
to  proceed  to  trial  and  final  judgment  in  the  court  below. 
It  has   denied  by  its  answer,    duly  yerified,  all  the   ma- 
terial allegations  of  the  petition  in  bankruptcy. .   So  far  as  it 
is  concerned,  it  may  be  presumed  that  upon  the  trial  it  will 
obtain  a  verdict  and  a  judgment  in  bar  of  the  action.     In 
this  view  of  the  matter,  its  rights  cannot  possibly  be  prej- 
udiced or  endangered.     If,  on  the  other  hand,  the  trial 
should  result  in  a  verdict  and  judgment  for  the  plaintiff  in 
bankruptcy,  the  defendant  will  then  be  entitled  to  have  the 
whole  case  reviewed  in  this  tjourt  on  a  writ  of  error  and  to 
a  stay  of  proceedings  in  the  meantime,  as  a  matter  of  course. 
Although  some  of  the  positions  advanced  or  suggested  in  the 
course  of  this  opinion  may  prove  untenable,  it  seems  very 
plain  that  at  least  the  action  to  have  the  corporation  ad- 
judged a  bankrupt  is  a  case  at  law,  and  that  when,  by  the 
election  of  the  defendant  therein,  it  became  a  case  for  trial 
by  jury,  thereafter,  the  action  of  the  District  Court  upon  any 
question  arising  in  the  progress  of  it  can  only  be  reviewed 
according  to  the  ordinary  mode  in  actions  at  law,  namely, 
upon  a  writ  of  error  from  this  court  after  final  judgment 
in  the  court  below;  also,  that,  even  admitting  that  the  case 
in  the  District  Court  may  be  reviewed  in  this  court  upon  pe- 
tition after  final  judgment  therein,  or  upon  any  question 
arising  in  the  progress  thereof,  so  soon  as  the  District  Court 
has  passed  upon  the  same,  still  a  stay  6f  proceedings,  pend- 
ing such  review,  is  in  the  discretion  of  the  court,  and  ought 
not  to  be  granted  where  it  is  not  shown  or  does  not  appear 
that  the  defendant  will  be  prejudiced  or  seriously  endan- 
gered in  his  rights,  if  the  plaintiff  is  allowed  to  proceed  to 
final  judgment  in  the  court  below. 

The  rule  to  show  cause  is  discharged  and  the  application 
for  a  restraining  order  denied. 
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The  Steamer  Costa  ^ica.    • 

District  Court,  District  of  Cautornia. 
December  13,  1875. 

1.  Neglioenge^Peril  of  the  Seas.— Where  the  master  of  a  steamer  at- 
tempted to  come  up  the  bay  of  San  Francisco  in  a  dense  fog,  the  vessel 
being  in  good  safety,  and  the  master  not  being  compelled  by  any  exi- 
gency to  make  the  attempt,  and  the  vessel  was  stranded :  ffeldt  that 
the  master  was  guilty  of  negligence,  and  that  the  damage  to  the  caigo 
was  not  to  be  attributed  to  perils  of  the  seas. 

Before  Hoffman,  District  Judge. 
Milton  Andros,  proctor  for  libellant. 
Deios  Lake,  proctor  for  claimant. 

Hoffman,  J.  The  libel  ia  this  case  ia  brought  to  recoyer 
damages  for  injuries  to  goods  shipped  on  the  above  vessel. 
The  shipments  and  injuries  to  the  goods  are  admitted. 
The  defense  relied  on  is  injury  by  ''peril  of  the  seas*."  The 
circumstances  under  which  the  loss  occurred  are  clearly 
shown  by  the  evidence. 

On  the  afternoon  of  September  17,  1873,  the  steamer 
Co8la  Bica,  then  on  a  voyage  from  Honolulu,  arrived  off 
this  port.  A  very  dende  fog  prevailed,  and  the  master 
cautiously  made  for  the  land,  giving  to  the  Farallones 
Islands  a  wide  berth  to  the  north.  He  continued  on  this 
course  until  he  discovered  the  land  about  a  quarter  of  a 
mile  distant.  He  at  once  stood  off  shore,  and  having  fallen 
in  with  a  fishing  boat,  ascertained  that  he  was  ten  miles  dis- 
tant from  the  North  Head.  At  6.20  o'clock  he  made  Seal 
Bock,  a  few  ship's  lengths  distant,  on  his  starboard  beam. 
He  then  stood  to  the  northward  to  avoid  Mile  Eock,  which 
is  the  chief  danger  to  vessels  entering  the  Heads,  and  soon 
afterward  passed  the  mid-channel  buoy.  He  then  shaped 
his  course  directly  up  the  harbor,  proceeding  slowly  and 
sounding  at  short  intervals.  About  seven  o'clock  he  found 
himself  in  ten  fathoms  of  water.  Knowing  from  this  that 
he  had  approached  very  near  to  the  north  shore  of  the  har- 
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bor,  be  altered  bis  course  to  tbe  eastward,  and  wben  be 
bad,  as  be  supposed,  reacbed  mid-cbannel,  be  resumed  bis 
direct  course  up  tbe  barbor.  Sbortly  afterwards  be  dis- 
covered land  dead  abead  and  a  few  sbip's  lengtbs  distant. 
Tbe  order  to  back  was  at  ouce  given,  but  tbe  engineer  re- 
ported tbat  tbe  propeller  was  gone.  Tbe  ship  bad  not 
'entirely  lost  ber  beadway,  and  the  master,  knowing  tbat  if 
she  struck  on  tbe  rocky  bluff  abead  of  bim  she  might  founder 
in  deep  water,  with  great  presence  of  mind  ordered  ber 
belm  to  starboard  and  succeeded  in  beaching  ber  in  the 
small  cove  which  extends  from  Point  Bonita  to  Point  Diablo. 
The  vessel  was  subsequently  hauled  off  and  repaired,  but 
ber  cargo  sustained  considerable  damage. 

It  is  not  denied  tbat  tbe  master  was  one  of  tbe  most  skill- 
ful and  experienced  commanders  of  this  port.  He  was  on 
deck  during  tbe  whole,  afternoon  and  evening,  personally 
directing  every  movement  of  bis  vessel.  Tbe  course  be 
ordered  was  proper,  and  should  have  carried  bim  clear  of 
all  danger.  He  is  unable  to  give  any  certain  explanation 
of  tbe  accident.  It  is  conjecturally  accounted  for  by  sup- 
posing tbat  some  current  may  have  caused  the  ship  to  drift 
from  her  course,  or  tbat  ber  compass  may  bave  been  affect- 
ed by  some  disturbance  caused  by  the  vessel  (which  was  of 
iron)  or  by  local  attraction,  or  tbat  perhaps  the  helmsman 
did  not  keep  tbe  vessel  on  the  courses  ordered  by  tbe 
master. 

With  respect  to  the  first  two  of  these  hypotheses,  it  is  to  be 
observed  tbat  tbe  possibility  of  danger  from  those  causes 
was  well  known  to  tbe  master,  and  should  bave  been  con- 
sidered before  making  his  perilous  attempt  to  enter  the  bar- 
bor in  a  dense  fog,  when  no  object  was  visible  by  which  he 
could  assure  himself  of  bis  true  position.  Witb  regard  to 
tbe  last  hypothesis,  it  must  be  said  that  it  involves  a  con- 
fession of  negligence.  The  master  could  not  himself  watcb 
tbe  binnacle  and  at  the  same  time  keep  a  lookout  for  tbe  land; 
but  an  officer  could  readily  bave  been  detailed  for  the  pur- 
pose. Where  the  safety  of  tbe  vessel  and  the  lives  of  all  on 
board  depended  on  tbe  prompt  and  exact  obedience  by  tbe 
behnsman  of  every  order  given  by  tbe  master,  it  was  negli- 
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gence  to  have  omitted  any  means  of  preventing  the  possi- 
bility of  a  mistake.  But  if  it  be  claimed  that  every  proper 
and  usual  precaution  was  taken,  and  that  the  mistakes  of 
the  helmsman  could  not  have  been  guarded  against,  then 
the  danger  from  that  cause  should  have  been  considered  be- 
fore an  operation  was  attempted  the  success  of  which  entirely 
depended  on  the  skill  and  attention  of  the  helmsman.   . 

The  real  and  only  question  in  the  case  is:  Had  the  master 
the  right  to  expose  his  vessel  and  the  lives  of  his  passengers 
to  the  risks  which  he  voluntarily  affronted?  It  is  not  pre- 
tended that  there  was  the  slightest  necessity  for  attempting 
to  come  up  the  harbor.  The  wind  was  moderate  and  the 
sea  smooth.  Safe  anchorage  could  have  been  obtained  at 
almost  any  time  after  entering  the  Heads,  and  especially 
when  the  master  found  himself  in  ten  fathoms  of  water  and 
knew  from  that  fact  that  the  vessel  had  deviated  from  her 
course.  It  is  not  pretended  that  there  was  any  objection  or 
obstacle  to  anchoring,  especially  in  the  cove  where  there 
would  have  been  no  danger  of  a  collision  with  other  vessels 
during  the  night.  It  is  plain  that  the  master,  relying  on 
his  skill,  or  perhaps  his  fortune,  and  emboldened  by  previ- 
ous impunity,  voluntarily  exposed  his  vessel  to  a  danger 
which  common  prudence  would  have  refused  to  encounter. 

Several  experts  have  testified  that  the  attempt  to  come 
up  the  harbor  was,  under  the  circumstances,  an  act  of  the 
highest  imprudence.  But  no  testimony  on  the  point  is 
needed.  A  moment's  consideration  of  the  possible  conse- 
quences of  failure  will  convince  any  one  of  the  unjustifiable 
temerity  of  the  attempt.  Had  the  master  not  succeeded  in 
stranding  his  vessel  on  the  beach,  another  might  have  been 
added  to  the  long  list  of  appalling  catastrophes  at  sea,  oc- 
casioned by  the  rashness  or  unskillfulness  of  commanders 
of  ships.  f 

It  may  seem  unnecessary  to  cite  authorities  in  support  of 
the  principles  on  which  I  have  decided  this  case.  But 
they  have  been  so  emphatically  recognized  by  the  Supreme 
Court  in  many  cases  that  a  reference  to  two  of  them  may 
be  appropriate.  In  the  case  of  the  Portsmouth  (9  Wall.,  B. 
682)  it  was  held  that  ''  a  captain  who  in  the  night  and  in  a 
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fog  enters  a  port,  supposing  it  to  be  his  port  of  destination, 
enters  at  his  peril  of  its  being  so,  unless  there  have  been 
some  necessity  for  his  seeking  a  port.  If  there  was  proper 
ground  to  doubt  whether  this  port  was  the  one  he  supposed 
it  to  be,  and  he  could  safely  wait  outside  until  morning,  or 
could  signal  a  tug-boat  to  pilot  him  in,  he  should  not  pro- 
ceed until  he  can  see  and  know  what  he  is  doing."  It  is 
worthy  of  remark  that  in  this  case  the  indications  by  whic}i 
the  master  was  misled  were  such  as  might  have  deceived  a 
very  careful  person,  and  almost  sufficient  to  justify  a  belief- 
on  the  master's  part  that  he  was  running  no  risk  whatever. 
In  the  case  at  bar  the  hazard  of  the  undertaking  was  well 
known  and  willfully  incurred.  In  the  case  of  The  MbMer  (21 
Wall.,  E.  230)  it  was  decided  by  the  Supreme  Court  **that 
when  in  a  high  or  uncertain  state  of  the  wind  a  vessel  is 
approaching  a  part  of  the  river  in  which  there  are  obstruc- 
tions to  the  navigation,  as  e.  g.  the  piers  of  a  bridge  cross- 
ing it,  between  which  piers  she  cannot,  if  the  wind  be  high 
or  squally,  pass  without  danger  of  being  driven  upon  one 
of  them,  it  is  her  duty  to  lie  by  until  the  wind  has  gone 
down  and  she  can  pass  in  safety." 

The  rule  of  law  laid  down  and  enforced  in  these  cases  by 
our  highest  tribunal  is  commended  to  us  as  well  by  its  hu- 
manity as  by  its  sound  policy.  It  is  that  the  master  of  a 
vessel  has  no  right  to  expose  her,  and  still  less  the  lives  of 
his  passengers,  to  any  unnecessary  danger. 

Decree  for  libellants. 
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The  Gutta-percha  and  Rubber  Manufacturing 
Co.  V.  The  Goodyear  Rubber  Co.  et  al. 

CtBCuiT  CouBT,  District  of  California. 
December  16,  1875. 

1.  Injunction.  — Patent.  — On  an  application  for  an  injunction  against  the 

infringement  of  a  patent,  the  hill  should  show,  either  that  the  validity 
of  the  patent  has  been  established  in  an  action  at  law,  or  that  the  right 
of  the  complainant  under  the  patent  has  been  recognized  and  acquiesced 
in  by  long  unqilestioned  use  and  enjoyment,  or  other  equivalent  acts. 

2.  Knowledge  against  Opinion.— Where  a  motion  for  an  injunction 

against  the  infringement  of  a  patent  rests  upon  affidavits  of  dealers  in 
the  article,  stating  their  opinion  as  to  its  composition,  is  opposed  by 
counter-affidavits  of  the  manufacturer  of  the  article,  who  states  the 
composition  from  his  personal  knowledge,  other  things  being  equal,  the 
statements  of  the  latter  are  the  more  reliable,  and  the  injunction  will 
be  denied. 

Before  Sawyer,  Circuit  Judge. 
The  facts  sufficiently  appear  in  the  opinion. 
Stephen  II,  Phillips,  and  M.  A.  Wkeaton,  for  complainant. 
■    J.  W,  WinanSy  for  defendants. 

Sawyer,  Circuit  Judge.  I  have  examined  the  papers, 
which  are  quite  voluminous,  in  this  case,  and  find  that  the 
matter  upon  which  the  decision  is  to  turn  lies  in  a  very  small 
compass. 

I  do  not  find  it  necessary  to  determine  whether  there  is 
any  conflict  between  the  patents;  or  the  question  whether 
the  dead  oil  of  tar  is  identical  with  crude  carbolic  acid. 
The  bill  alleges  an  infringement  by  selling  a  certain  quan- 
tity of  a  particular  hose  for  the  use  of  the  Palace  Hotel. 
The  only  testimony  in  the  case  as  to  the  hose  being  carbol- 
ized  hose,  made  in  accordance  with  the  complainant's  pat- 
ent, is  the  affidavit  of  Mr.  Taylor  verifying  the  bill,  and  his 
further  affidavit,  subsequently  filed.  What  he  said  upon 
that  point  is  very  brief  and  not  very  satisfactory.  He  sim- 
ply says  that  he  has  been  engaged  in  selling  rubber  goods 
for  a  long  time;  that  he  has  examined  this  piece  of  hose; 
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that  it  is  made  with  pare  carbolic  acid,  as  he  judges  from 
the  appearance  of  the  hose.  He  does  not  profess  to  be  a 
manufacturer^  but  only  a  dealer  in  the  manufactured  article. 
On  the  contrary,  Mr.  Chevers,  who  is  the  treasurer  and 
manager  of  the  New  York  Belting  and  Packing  Company, 
states  that  he  is  a  manufacturer  of  hose,  and  is  acquainted 
with  the  manufacture  of  this  particular  hose,  which  was 
made  by  that  company,  and  knows  how  it  was,  in  fact,  made. 
He  states  positively  that  it  is  made  uuder  two  patents  of 
Mayall  and  Bobbins,  and  in  the  mode  prescribed  in  Bob- 
bins' patent;  that  the  substance  used  in  the  manufacture 
was  the  dead  oil  of  tar,  which  was  applied  in  the  manner 
described  in  Bobbins'  patents.  These  are  the  elder  patents, 
and  the  use  of  coal  tar  and  dead  oil  in  the  manufacture  of 
rubber  goods  is  mentioned  in  the  plaintiff's  own  patent,  as 
having  been  previously  known.  The  specifications  state 
that  the  applicant  was  aware  that  coal  tar  and  *dead  oil  had 
been  used  for  those  purposes  before.  If  known  before,  it 
could  not  be  covered  by  complainant's  patent,  even  if  not 
embraced  in  defendant's.  According  to  the  testimony, 
Mr.  Chevers  is  in  a  better  position  than  Mr.  Taylor  to  know 
how  this  hose  was  made.  He  is  a  manufacturer  himself, 
and  as  manager  of  the  company  he  superintended  the  man- 
ufacture of  this  particular  hose,  and  he  knows  all  about  it. 
He  says  it  was  manufactured  in  the  mode  prescribed  in  the 
Bobbins'  patent;  that  the  dead  oil  of  tar  was  used,  and  ap- 
plied as  therein  specified.  It  meets,  then,  the  allegation 
made  by  Mr.  Taylor,  which  can  only  rest  upon  opinion, 
and  which  is  the  only  testimony  upon  the  point  in  favor  of 
the  complainant.  It  completely  meets  and  defeats  the  case 
made  by  the  bill  and  affidavit  of  complainant,  and  it  is  not 
necessary  to  determine  whether  dead  oil  of  tar  is  crude  car- 
bolic acid  or  not,  as  claimed  by  defendant  and  denied  by 
complainant,  if  the  hose  was  manufactu|^ed  with  that  sub- 
stance; for  that  substance  appears  to  have  been,  in  fact, 
used  under  defendant's  patents  prior  to  the  issuing  of  the 
complainant's  patent,  or  to  the  invention  claimed  to  have 
been  made  by  the  complainant.  It  meets  the  whole  case 
on  the  application  for  an  injunction.    It  makes  no  differ- 
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ence  whether  Mayall's  patent  covered  dead  oil  of  tar  or  not, 
if  dead  oil  was  in  fact  used  by  him  or  anybody  else  in  (he 
manufacture  of  hose,  prior  to  complainant's  discovery.  I 
would  say,  also,  that  the  bill  does  not  set  out  the  facts  nec« 
essary  for  an  injunction.  We  have  to  go  outside  of  the  bill 
to  the  affidavits  to  determine  the  long  and  unquestioned  use. 
There  is  no  allegation  that  the  matter  has  ever  been  litigat- 
ed before,  and  decided  in  favor  of  complainant  and  no 
allegation  in  the  bill,  that  the  right  of  complainant  has 
ever  been  submitted  to,  or  recognized  by,  the  public.  The 
bill,  as  an  injunction  bill,  is  defective  in  this  particular; 
but  on  the  other  point  the  testimony  of  Mr.  Chevers  is 
fatal  to  the  injunction.  It  is  more  reliable  than  Taylor's, 
because  he  is  in  a  better  position  than  Taylor  to  know  how 
the  hose  was  made,,  and  what  the  material  used  was.  It  is 
matter  of  knowledge  with  him,  and  of  opinion  only  with  Mr. 
Taylor,  founded  upon  inspection  of  the  article  after  its 
manufacture;  and  he  does  not  appear  to  be  a  manufacturer 
or  chemist.  The  injunction  must  therefore  be  denied,  and 
the  restraining  order  dissolved.  Of  course,  the  case  may 
turn  out  to  be  entirely  different  on  the  trial,  but  this  injunc* 
tion  must  stand  or  fall  upon  the  bill  and  two  affidavits;  and 
the  affidavit  of  Mr.  Ohevers  shows  that  he  is  the  person  hav- 
ing the  better  means  of  knowledge. 


The  United  States  v.  Sarah  Jane  Montgomery. 

DiSTBiCT  Court,  Distbict  of  Obeoon. 
Dbgkmbsb  28, 1875. 

1.  Different  Cou^nts  charge  but  one  Crime.— An  indictment  under 

section  5479  of  the  R.  S.  which  charges  the  defendant  with  receiving,  con- 
cealing, and  aiding  in  the  concealing,  of  gold  dust  stolen  from  the  mails, 
only  changes  one  crime,  and  proof  of  doing  either  will  warrant  a  ver^ 
diet  of  guilty.  . 

2.  Separate  Receiving. — A  defendant  indicted  with  another  for  receiv- 

ing, concealing,  and  aiding  in  the  concealing,  of  stolen  property,  may  be 
found  guilty  thereon  of  a  separate  receiving,  etc,  when  such  other  de- 
f endftnt  has  been  dischaiged  therefrom  upon  a  plea  of  auir^oi*  acqviL 
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3.  RscEiVXNO,  ETC.,  STOLEN  Pbopsrty.— What  constitutes  a  guilty  re- 

ceiving, concealing,  and  aiding  in  the  concealing,  of  stolen  property  un- 
der section  5479  aforesaid. 

4.  Possession  of  Goods  Exchanged  for  Stolen  Property.— The 

possession  of  gold  coin  received  at  the  mint  in  exchange  for  gold  dust 
stolen  fron  the  mails,  is  not  a  possession  of  such  dust. 
6.  Receiving,  etc.,  where  done. — The  receiving,  etc.,  of  the  stolen  proper- 
ty must  have  been  done  in  the  district  where  the  indictment  is  found. 

6.  Presumption  of  Innocence.— A  defendant,  however  degraded  or  aban- 

doned, is  nevertheless  presumed  to  be  innocent  of  the  crime  charged  in 
the  indictment 

7.  Witnesses. — Circumstances  affecting  the  credibility  of. 

8.  Confessions, — W^hat  weight  to  be  given  to. 

Before  Deady,  District  Judge. 

Rufm  MaUory  and  Joseph  N.  Dolph,  for  the  plaintiff. 

William  H.  Effinger^  BicJiard  Williams  and  Jam/es  D,  Fay^ 
for  defendant. 

Deady,  J.,  charged  the  jury  as  follows:  The  indictment  in 
this  case  is  founded  upon  section  5470  of  the  B.  S.,  which, 
among  other  things,  provides  that  any  person  who  shall  re- 
ceive, or  conceal,  or  aid  in  concealing,  any  article  of  value, 
knowing  the  same  to  have  been  stolen  or  embezzled  from 
the  mail  of  the  United  States,  shall  be  punishable  by  a  fine 
of  not  more  than  $2,000,  and  by  imprisonment  at  hard  labor 
not  more  than  five  years. 

The  reason  and  necessity  of  such  a  statute  is  apparent. 
The  post-office  is  one  of  the  principal  departments  of  the 
government.  Upon  the  security  and  celerity  with  which 
the  mails  are  carried  and  delivered  throughout  the  country 
depend  to  a  great  extent  the  preservation  of  the  business 
and  social  relations  of  the  people.  Upon  the  long-estab- 
lished maxim  that  ''A  receiver  is  as  bad  as  a  thief,"  the  istatute 
has  also  provided  for  the  punishment  of  persons  who  as- 
sist others  in  stealing  or  embezzling  from  the  mails  by  re- 
ceiving the  stolen  property,  or  concealing  it,  or  aiding  in 
concealing  it,  substantially  in  the  same  manner  as  the  thief 
himself. 

By  this  indictment  the  defendant  is  accused  in  different 
modes  or  counts,  of  receiving,  concealing,  and  aiding  in  the 
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concealing,  of  three  cans  of  gold  dust,  of  the  aggregate  value 
of  $1,830,  the  same  having  been  stolen  from  the  mails  of 
the  United  States,  to  the  knowledge  of  the  defendant,  in 
October,  1874,  near  Canyonville.  But  these  seventeen 
counts  only  charge  one  crime,  that  of  receiving,  concealing, 
and  aiding  in  the  concealing,  of  the  stolen  dust,  under  the 
circumstances  stated,  and  the  proof  of  receiving,  conceal- 
ing, or  aiding  in  concealing,  is  sufficient  to  establish  the 
guilt  of  the  defendant.  To  this  indictment  the  defendant 
has  pleaded  not  guilty,  and  the  effect  of  this  plea  is  to  put  in 
issue  or  controvert  all  the  material  allegations  of  the  in- 
dictment. This  being  so,  the  burden  of  proof  is  upon 
the  United  States,  to  prove  to  your  satisfaction  each  of 
such  allegations,  before  it  can  ask  a  verdict  of  guilty  at  your 
hands.  / 

The  defendant  stands  before  you  as  a  person  charged 
with  the  commission  of  a  grave  crime,  and  the  fact  that  she 
is  also  a  woman  and  a  mother  does  not  change  the  rules  of 
law  or  the  duties  of  jurors  in  such  cases.  In  determining 
the  question  of  her  guilt  or  innocence,  you  are  not  to  be 
swerved  by  any  sympathy  for  her  sex  or  condition,  but  you 
are  to  say  truly  whether  she  is  guilty  or  not  aa  charged,  irre- 
spective of  such  considerations  or  the  consequences  to  her 
or  others  that  may  follow  your  verdict.  Of  course,  the  fact 
that  the  defendant  is  a  woman  mav  be  more  or  less  material 
in  judging  of  her  conduct  and  motives  in  fleeing  the  country 
as  she  did  with  Harmison,  the  party  who  appears  to  have 
stolen  this  dust  and  had  it  in  his  possession.  In  consider- 
ing their  relations  and  intimacy,  upon  the  question  of 
whether  this  stolen  dust  was  received  or  concealed  by  her, 
or  her  aid,  you  may  properly  consider  the  fact  of  the  differ- 
ence in  their  sex — that  they  were  traveling  and  cohabiting 
together  as  man  and  wife,  with  trunks  and  other  traveling 
gear  in  common.  The  indictment  charges  that  the  defend- 
ant and  Harmison  both  committed  this  crime,  without  al- 
leging whether  it  was  done  jointly  or  severally,  and  counsel 
for  defendant  now  insists  that  neither  party  can  be  found 
guilty  of  a  sepavate  receiving  under  such  a  charge.  Waiv- 
ing the  consideration  of  that  precise  question,  as  not  being 
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material  to  the  present  aspect  of  the  case,  the  fact  being  that 
Harmison  has  been  discharged  from  this  indictment  upon 
his  plea  of  autrefois  cmivicty  the  defendant  is  now  being 
tried  upon  it  alone,  and  may  be  found  guilty  under  it  of 
committing  the  crime  therein  charged,  separately. 

Before  the  defendant  can  be  found  guilty  of  the  charge  in 
the  indictment  the  United  States  must  show  that  the  gold 
dust  in  question  was  stolen  or  embezzled  from  its  mails. 
The  record  of  Harmison*s  conviction  in  this  court  of  the  crime 
of  stealing  three  similar  cans  of  gold  dust  from  the  mails, 
has  been  introduced  in  evidence.  This  is  sufficient  evidence 
of  the  fact  until  the  contrary  appeara,  it  being  also  shown 
or  proven  to  your  satisfaction  that  the  property  mentioned 
in  the  two  indictments  is  the  same.  It  must  also  be  shown 
that  the  defendant,  knowing  it  to  have  been  so  stolen  or  em- 
bezzled, received  it  from  the  thief,  or  concealed,  or  aided  the 
thief  or  some  one  else  in  concealing  it.  To  constitute  a 
guilty  receiving  of  stolen  property  by  the  defendant,  it  must 
appear  that  she  voluntarily  took  it  into  her  control  and  pos- 
session, or  voluntarily  had  it  in  her  possession  and  control, 
with  intent  to  prevent  the  larceny  or  the  thief  from  being 
discovered,  or  the  property  from  being  reclaimed  by  the  true 
owner  or  for  his  benefit;  but  it  nfeed  not  appear  that  she  re- 
ceived it  with,  intent  to  make  any  gain  or  profit  thereby  to 
herself. 

A  guilty  concealing  also  implies  that  the  defendant  volun- 
tarily secreted  this  dust,  or  put  it  out  of  the  way,  or  in  some 
manner  disposed  of  it  with  a  like  intent  as  in  the  case  of  re- 
ceiving. To  aid  in  concealing  stolen  property  a  party  must 
do  some  act  with  intent  to  assist  the  thief  or  other  person, 
then  in  the  guilty  possession  of  the  property,  in  concealing 
it,  or  furtively  disposing  of  it,  with  a  like  intent  as  in  the 
case  of  receiving.  The  possession  of  property  by  the  de- 
fendant for  which  the  stolen  gold  dust  was  exchanged — as 
for  instance,  gold  coin  for  which  it  may  have  been  exchang- 
ed by  Harmison  at  the  Philadelphia  mint — will  not  support 
the  charge  in  the  indictment.  The  possession  of  such  coin 
would  not  be  the  possession  of  the  stolen  property,  and 
would  not  of  itself  tend  to  prove  tlie  defendant  guilty  of  the 
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charge  in  ihe  indictment.  Bafc  if  the  stolen  dnst  was  made 
into  coin  this  circumstance  woald  not  change  its  identity  and 
the  possession  of  sach  coin  would  be  the  possession  of  the 
stolen  property. 

But  this  cannot  be  a  material  question  in  this  case  because 
it  is  admitted  that  if  this  dust  was  changed  into  or  for  coin 
by  Harmison,  it  was  done  at  the  Philadelphia  mint.  Now 
the  defendant  cannot  be  convicted  of  the  crime  charged  in 
the  indictment  upon  proof  of  receiring,  concealing,  or  aiding 
in  concealing,  this  dust  or  the  coin  into  which  it  may 
have  been  changed  beyond  this  district — without  the  State 
of  Oregon.  .Evidence  has  been  given  to  you  in  regard  to 
the  conduct  and  declarations  of  Harmison  and  the  defend- 
ant beyond  this  district,  during  their  journey  to  Texas  and 
back  again,  but  only  for  the  purpose  of  throwing  light  upon 
their  acts  and  conduct  while  in  this  district.  It  being  in- 
cumbent on  the  United  States  to  show  that  this  dust  was 
stolen  from  the  mails,  instead  of  introducing  the  record  of 
Harmison's  conviction  of  the  theft,  in  the  first  instance,  the 
prosecution  saw  proper,  as  it  had  the  right  to  do,  to  go  into 
the  original  proof  of  the  fact.  In  so  doing  the  acts  and  de- 
clarations of  Harmison,  both  within  and  without  this  State, 
tending  to  prove  that  the  larceny  was  committed  by  him, 
have  been  given  to  you.  But  you  are  to  remember  that  this 
evidence  was  only  received  for  the  purpose  of  proving  the 
theft  of  the  property,  and  that  the  defendant  is  not  to  be 
affected  by.the  acts  or  declarations  of  Harmison,  only  so  far 
as  it  appears  the  former  were  known  to  her  or  the  latter  were 
made  to  her,  or  in  her  presence  and  assented  to  by  her. 

Although  you  should  find  that  the  defendant  knew  from 
Harmison,  or  otherwise,  that  this  du&t  had  been  stolen  from 
the  mails,  that  itself  is  not  sufficient  to  convict  her  of  the 
crime  charged.  And,  in  this  connection  ,it  may  be  material  for 
you  to  consider  the  sex  of  the  defendant  for  the  purpose  of 
determining  whether  her  flight,  and  subsequent  association 
with  Harmison,  was  as  his  accomplice  in  the  crime  or  his  par- 
amour. Proof  that  the  defendant  fled  the  country  with  the 
thief  as  his  wife  is  not  sufficient  to  sustain  the  charge  in  the 
indictment.     A  woman  who  deserts  her  husband  and  flees 
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the  country  with  another  man  who  has  committed  larceny, 
ought  not  to  complain  if  a  jury  finds  her  guilty  of  receiving, 
or  aiding  in  concealing,  the  property  stolen  by  her  paramour, 
upon  circumstances  which  would  be  deemed  insufficient  in 
the  case  of  an  honest  woman.  But  you  are  not  to  convict  the 
defendant  of  the  crime  charged  in  the  indictment  because 
she  appears  to  have  been  guilty  of  the  crime  of  adultery. 
The  defendant's  illicit  relation  with  Harmison  may  have  af« 
forded  her  favorable  opportunities,  and  offered  strong  temp- 
tations, to  assist  him  in  concealing  the  fruits  of  his  crime, 
but  it  is  not  sufficient  of  itself  to  establish  the  fact  that  she 
did  so  assist  him.  But  whatever  her  conduct  or  condition, 
the  law  presumes  that  the  defendant  is  innocent  of  the  crime 
charged,  against  her*  until  the  contrary  is  proven  beyond  a 
reasonable  doubt.  In  this  respect,  and  so  far  as  the  crime 
charged  in  the  indictment  is  concerned,  she  stands  before 
the  law  as  the  peer  of  any  woman,  however  virtuous  or  hon- 
orable. This  presumption  of  innocence  is  the  shield  which 
the  law  interposes  between  her  and  her  accusers,  and  it  can- 
not be  thrust  aside  or  beaten  down  except  by  the  force  of 
evidence  which  shall  satisfy  your  minds,  beyond  a  reasona- 
ble doubt,  bf  her  guilt. 

A  reasonable  doubt  is  a  substantial  one — not  a  mere  whim, 
caprice  or  speculation.  It  arises  out  of  the  case,  from  some 
defect  or  insufficiency  in  the  evidence  which  makes  a  juror 
hesitate  and  feel  that  he  is  not  satisfied.  Mathematical 
certainty  is  not  attainable  in  criminal  trials.  If  you  are 
morally  certain  of  the  defendant's  guilt  you  should  say  so 
by  your  verdict,  but  unless  you  are,  however  you  may  sus- 
pect it,  you  must  say  not  guilty.  You  are  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony. 

The  evidence  of  Cardwell  tending  to  show  that  the  de- 
fendant attempted  to  suborn  him  to  swear  falsely  on  the 
trial  of  Harmison  was  admitted  without  objection,  but  it  is 
my  duty  to  say  to  you  that  it  is  not  relevant  or  competent 
proof  of  th«  crime  charged  in  this  indictment.  It  may  tend 
to  show  that  the  defendant  was  willing  to  run  any  risk,  or 
even  commit  a  crime,  to  save  her  paramour  from  conviction 
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and  punishment,  but  it  does  not  prove  that  she  committed 
the  crime  for  which  she  is  on  trial.  Montgomery,  the  late 
husband  of  the  defendant,  is  contradicted  by  several  wit- 
nesses and  by  the  reporter's  notes  of  his  testimony  on  Har- 
mison*s  trial.  Besides,  it  appears  from  his  own  evidence 
that  he  knew  of  the  theft  soon  after  it  was  committed,  in 
October,  1874,  and  had  had  the  gold  dust  in  his  buggy  and 
in  his  house  without  disclosing  the  fact.  Besides,  Card- 
well,  a  witness  called  by  the  prosecution,  testifies  that 
Montgomery  saw  him  at  Canyonville,  about  the  time  the 
warrants  were  sworn  out  for  Harmison  and  the  defendant, 
and  urged  upon  him  the  necessity  of  their — that  is,  Mont- 
gomery and  Cardwell  making  up  a  good  story  about  the 
robbery,  and  sending  Harmison  and  the  defendant  ''up." 
Upon  this  trial  he  testified  that  when  Harmison  left,  this 
dust  for  him  at  the  tollhouse  the  defendant  said  he  was 
foolish  not  to  take  it,  when  he  spoke  of  their  little  child, 
and  said  it  would  ruin  them.  Upon  cross-examination  he 
stated  that  he  testified  to  this  conversation  on  Harmison's 
trial,  but  it  appears  from  the  reporter's  notes  that  he  did 
not.  The  witness  was  the  husband  of  the  defendant,  and 
she  deserted  him  for  Harmison.  He  may  entertain  unkind 
feelings  towards  her  on  this  account,  and  he  may  desire,  as 
he  said  to  Cardwell,  according  to  the  latter's  testimony,  to 
''send  her  up."  All  these  circumstances  go  to  affect  the 
credibility  of  this  witness.  What  weight  shall  be  given  to 
his  testimony  you  must  judge,  always  remembering  that  a 
witness  who  is  intentionally  false  in  a  material  part  of  his 
testimony  ought  to  be  at  least  distrusted,  as  to  the  rest  of  it. 
The  postal  agent,  Mr.  Underwood,  who  acted  as  deputy 
marshal  in  pursuing  and  arresting  Harmison  and  the  de- 
fendant at  Seguin,  Texas,  and  bringing  them  here  for  trial, 
testifies  to  conversations  and  confessions  of  the  defendant 
all  along  the  route  from  there  here.  This  kind  of  testimony 
should  be  received  with  caution.  The  witness  testified  in  a 
very  indefinite  manner  as  to  the  time  and  place  of  these 
conversations — giving  them  apparently  in  his  own  language 
and  not  always  in  the  same  words.  After  being  on  the 
stand  OMe  af temoouy  and  apparently  going  over  the  whole 


Dist.  Or.]      United  States  v.  Montgomeby.  651 


1875.]  ~  Opimon«of  the  Conrt— Deady, 'J. 

subject,  he  came  back  tbe  next  fnorning  and  testified  to  im* 
portant  conversations  with  tbe  defendant  in  Texas,  and  be- 
tween there  and  St.  Louis,  which  he  had  not  stated  the  day 
before,  or  apparently  remembered.  Besides,  in  stating  a 
material  part  of  a  particular  conversation,  he  first  said  she 
used  the  word  'Hhey,"  and  afterwards  said  she  used  "we" — 
a  change  which  makes  a  material  difiEeience  in  the  sense  and 
effect  of  the  admission.  I  make  these  suggestions  not  by 
way  of  calling  in  question  or  casting  doubts  upon  the  in- 
tegrity of  the  witness,  but  that  his  testimony  may  be  re- 
ceived with  due  caution.  Apparently  this  prosecution  was 
set  on  foot  by  him,  and  he  has  since  been  earnestly  en- 
gaged in  the  arrest  of  Harmiaon  and  the  defendant  and  the 
pursuit  of  evidence  to  secure  their  conviction,  and  he  is  lia- 
ble to  be  unconsciously  influenced  by  his  zeal  in  the  prem- 
ises and  the  very  natural  desiib  of  success  in  what  he  has 
undertaken. 

Upon  the  subject  of  verbal  confessions,  I  read  to  you  as 
a  part  of  my  charge,  from  1  Green.  Ev.,  sections  214-215  as 
follows:  ''The  evidence  of  verbal  confessions  of  guilt  is  to 
be  received  with  great  caution.  For,  besides  the  danger  of 
mistake,  from  the  misapprehension  of  witnesses,  the  misuse 
of  words,  the  failure  of  the  party  to  express  his  own  mean- 
ing, and  the  infirmity  of  memory,  it  should  be  recollected, 
that  the  mind  of  the  prisoner  himself  is  oppressed  by  the 
calamity  of  the  situation,  and  that  he  is  often  influenced  by 
motives  of  hope  or  fear  to  make  an  untrue  confession.  The 
zeal,  too,  which  so  generally  prevails,  to  detect  offenders, 
especially  in  cases  of  aggravated  guilt,  and  the  strong  dis- 
position, in  the  persons  engaged  in  the  pursuit  of  evidence 
to  rely  on  slight  grounds  of  suspicion,  which  are  exagger- 
ated into  sufficient  proof,  togethef  with  the  character  of  the 
persons  necessarily  called  as  witnesses,  in  cases  of  secret 
and  atrocious  crime,  all  tend  to  impair  the  value  of  this 
kind  of  evidence;  and  sometimes  lead  to  its  rejection,  when, 
in  civil  actions,  it  would  have  been  received.  The  weighty 
observation  of  Mr.  Justice  Foster  is  also  to  be  kept  in  mind, 
that  this  evidence  is  not,  in  the  ordinary  course  of  things, 
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to  be  disproved  by  that  sort  of  negative  evidence,  by  wLicb 
the  proof  of  plain  facts  may  be,  and  often  is  confronted. 

Subject  to  these  cautions  in  receiving  them  and  weighing 
them,  it  is  generally  agreed  that  deliberate  confessions  of 
guilt  are  among  the  most  effectual  proofs  in  the  law.    Their 
value  depends  on  the  supposition  that  they  are  deliberate 
and  voluntary,  and  on  the  presumption  that  a  rational  being 
will  not  make  admissions  prejudicial  to  his  interest  and 
safety,  unless  when  urged  by  the  promptings  of  truth  and 
conscience.     Such  confessions,  so  made  by  a  prisoner,  to 
any  person,  at  any  moment  of  time,  and  at  any  place  sub- 
sequent to  the  perpetration  of  the  crime,  and  previous  to 
his  examination  before  the  magistrate,  are  at  common  law 
received  in  evidence,  as  among  proofs  of  guilt.    The  only 
direct  evidence  in  the  case  which  brings  this  defendant  into 
what  might  be  considered  p&ssession  of  this  dust,  in  Ore- 
gon, is  that  of  Montgomery,  concerning  the  dust  being  left 
at  the  toll-house,  near  Canyonville,  where  he  and  she  lived 
in  the  spring  of  1875.     According  to  his  account,  he  came 
home  one  day,  and  found  his  wife,  the  defendant,  lying  on 
the  lounge  in  the  front  room,  when  she  laughed  and  said: 
"Dan  Smith  (Harmison)has  been  here  and  left  you  a  pres- 
ent."   He  asked  what  it  was,  and  she  replied  by  rising  up 
and  leading  him  into  the  back  room,  and  pointing  him  to  a 
sack  in  the  potato-box.     He  put  his  hand  into  the  sack, 
felt  the  cans  of  dust,  and  drew  one  of  them  in  sight,  when 
he  said:  '*It  is  that  d — d  infei-nal  dust!    Give  it  back  to 
him,  and  have  nothing  to  do  with  it."    The  defendant  urged 
him  to  keep  the  dust;  but  he  declined,  saying  it  would  be 
the  ruin   of  them,  when  she  promised  to  return  it,    and 
Montgomery  never  saw  it  afterwards.     Upon  this  evidence, 
assuming  it  to  be  true,  I  do  not  think,  as  a  matter  of  law, 
that  the  defendant  was  then  and  there  guilty  of  the-  crime 
charged  in  the  indictment.     A  package  is  brought  to  the 
house  and  left  with  her  for  her  husband,  which  she  deliv- 
ered to  him,  and  he  refuses  to  accept  it,  and  directs  her  to 
return  it  to  the  person  who  brought  it,  which  she  does. 
This  alone  does  not  make  her  guilty  of  receiving,  conceal- 
ing, or  aiding  in  the  concealing,  of  stolen  property,  even  if 
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we  assume,  as  is  probable,  that  she  knew  these  cans  of  dust 
had  been  stolen  from  the  mails.  And  although  it  was 
wrong  to  advise  her  husband  to  take  it  (if  she  did),  yet  she 
did  not  hereby  commit  the  crime  with  which  she  is  charged. 

Gentlemen  of  the  jury:  the  case  is  now  submitted  to  you 
to  say  upon  your  oaths,  under  the  law  and'  evidence  given 
you  in  court,  whether  the  defendant  is  guilty  or  not.  Take 
the  law  so  given  you  and  apply  it  to  the  facts,  as  you  may 
find  them  from  the  evidence,  and  make  up  your  verdict 
accordingly. 

The  jury,  after  an  absence  of  half  an  hour,  returned  into 
court  and  gave  a  verdict  of  **Not  guilty,"  and  the  defend- 
ant was  discharged. 


MiLO  HOADLEY  V.   ThE  CiTY  AND  CoUNTY  OP 

San  Francisco. 

ClBCUIT   COUBT,    DlSTBICT   OF   CaLUOBNU. 

Deoembeb  27,  1875. 

1.  Removal  op  Surra  fbom  State  to  National  Courts.— A  suit  wa» 
pending  in  the  Supreme  Court  of  California  on  appeal  from  the  judg- 
ment of  the  District  Court  at  the  date  of  the  passage  of  the  act  of  Con- 
gress of  March  3, 1875,  relating  to  the  jurisdiction  of  the  United  States 
Circuit  Court,  in  which  the  judgment  was  reversed  and  the  cause  suh- 
sequently  remanded  to  the  District  Court  for  new  trial.  At  the  first 
term  of  the  District  Court  at  which  a  trial  could  he  had  after  the  filing 
of  the  remittitur  and  hefore  any  other  trial,  the  suit  was  removed  to 
the  United  States  Circuit  Court  on  application  of  the  plaintiiT:  Heldt 
That  the  case  is  within  the  provisions  of  sections  2  and  3  of  said  act  of 
Congress,  and  that  it  was  properly  removed. 

Before  Sawteb,  Circuit  Judge. 

MotioD  to  remand  the  case  to  the  State  Court  from  which 
it  had  beeu  transferred  to  the  United  States  Circuit  Court. 

The  facts  appear  in  the  opinion  of  the  Court. 

W.  C.  Burnett^  for  the  motion. 
S.  W.  HoUiday^  contra. 
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Sawyer,  Circuit  Judge.  This  action  was  originally  com* 
menced  in  the  District  Court  of  the  State  of  California  for 
the  Twelfth  Judicial  District  on  January  6,  1870.  A  trial 
was  had  and  a  judgment  entered  therein  July  8,  1871.  An 
appeal  having  been  taken  to  the  Supreme  Court  of  the  State, 
October  25,  1871,  the  judgment  was  reyersed  and  anew  trial 
ordered  by  that  tribunal,  February  3,  1875,  and  a  petition 
for  rehearing  having  been  subsequently  filed  and  denied,  a 
remittitur  issued  in  pursuance  of  the  judgment  of  reversal, 
July  29,  1875,  which  was  filed  in  the  District  Court,  Sep- 
tember 20,  1875. 

On  November  15,  1875,  which  was  before  the  term  at 
which  the  case  could  be  first  tried  in  the  State  District 
Court,  the  only  court  in  which  it  could  be  tried,  after  it  had 
been  remitted  to  that  court  by  the  Supreme  Court,  the 
plaintiff  presented  a  petition  to  fche  said  District  Court,  in 
due  form,  praying  a  removal  of  the  case  to  this  court,  and  it 
was  accordingly  removed.  The  defendant  now  moves  to 
remand  the  case  to  the  State  Court,  on  the  ground  that  its 
removal  was  not  authorized  for  the  reason  that  it  had 
already  been  tried  in  the  State  Court  before,  and  was  pend- 
ing in  the  Supreme  Court  on  appeal  at  the  time  of  the  pas- 
sage of  the  act  of  (Congress  of  March  3,  1875,  under  which 
the  removal  was  had.  It  is  not  denied  that  the  subject-mat- 
ter of  the  suit  is  such  as  in  that  particular  would  authorize 
a  removal. 

Section  2,  as  to  the  point  in  question,  provides  that  ''any 
suit  of  a  civil  nature,  at  law  or  in  equity,  now  pending,  or 
hereafter  brought  in  any  State  Court,"  etc.,  may  be  re- 
moved. And  section  3,  that  whenever  any  party  entitled  to 
remove  a  suit  shall  desire  to  do  so,  he  **  may  make  and  file 
a  petition  in  such  suit  in  such  State  Court  before  or  at  the 
term  at  which  said  cause  could  be  first  tried,  and  before  the 
trial  thereof  for  removal,"  etc.  Thus  it  will  be  seen  that  the 
statute,  in  express  terms,  authorizes  the  removal  of  a  suit 
pending  in  any  State  Court  at  the  time  of  the  passage  of  the 
act,  ''  now  pending,"  as  well  as  those  that  shoufd  be  after- 
wards brought.  But  section  3  limits  the  time  within  which 
a  removal  may  be  had.    It  requires  the  election  in  either 
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case  to  be  promptly  made.  It  requires  the  party  to  avail 
himself  of  the  opportunity  to  remove  at,  or  before,  the  first 
term  at  which  a  trial  could  be  had,  and  before  any  trial 
after  the  right  to  remove  attaches.  This  case  was  pending 
in  a  State  Court  on  appeal  at  the  date  of  the  passage  of  the 
act.  The  judgment  of  the  court  below  had  been  reversed, 
and  a  new  trial  ordered,  but  there  was  pending  a  petition 
for  rehearing.  It  was  liable  to  be  tried  again,  this  liability 
depending  upon  the  decision  of  the  Supreme  Court  upon 
the  petition  for  rehearing.  All  proceedings  in  the  case  in 
the  District  Court  were  suspended  pending  the  appeal;  and 
it  could  not  be  tried  in  the  District  Court  till  remitted  from 
the  Supreme  Court.  Upon  the  final  reversal  of  the  judg- 
ment with  directions  to  try  the  case  again,  it  stood  in  all 
particulars  as  though  it  had  never  been  tried.  The  case 
not  having  been  finally  disposed  of,  but  being  liable  to  be 
tried  again  at  the  date  of  the  passage  of  the  act  of  Congress, 
it  was,  in  my  judgment,  a  suit  pending  in  a  State  Court 
within  the  meaning  of  section  2,  to  which  a  right  of  removal 
attached;  and  the  clause  '^the  term  at  which  said  cause 
could  be  first  tried  and  before  the  trial  thereof,"  means 
*' first  trial,"  and  ** before  the  trial  thereof  "  after  the  right 
of  removal  attached;  and  that  is  necessarily  after  the  pas- 
sage of  the  act  giving  the  right  of  removal.  In  this  case 
there  was  no  trial,  and  no  term  when  the  cause  could  have 
been  tried  after  the  passage  of  the  act,  and  after  the  right 
to  remove  attached,  before  the  application  for  removal  was 
actually  made  and  granted.  Mr.  District  Judge  Swing  of 
the  Southern  District  of  Ohio,  held  a  removal  to  have  been 
properly  made  in  a  cause  pending  in  the  State  Court  at  the 
date  of  the  passage  of  the  act  of  Congress  in  which  there 
had,  prior  to  that  date,  been  two  trials  and  verdicts,  both  of 
which  had  been  set  aside,  and  where  the  cause  stood  await- 
ing a  third  trial  at  the  date  of  the  passage  of  the  act.  (An- 
drew's Eocecutors  v.  Garrett,  2  Cent.  Law  Jour.  797.) 

I  fully  concur  in  the  views  expressed  by  the  learned  judge. 
The  only  difierence  between  that  case  and  this,  is,  that  the 
present  case  was  pending  in  the  Supreme  Court  on  a  peti- 
tion for  rehearing  after  a  judgment  of  reversal,  and  no  trial 
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could  be  had,  or  movement  for  removal  made,  nntil  the 
petition  for  rehearing  should  be  decided  and  the  case  remit- 
ted to  the  District  Court  in  which  alone  the  new  trial  could 
be  had.  I  do  not  think  this  circumstance  affects  the  right 
of  removal.  It  was  a  cause  "now  pending*'  within  the 
meaning  of  the  act  to  which  a  right  of  removal  attached, 
and  the  removal  was  made  at  the  first  opportunity.  Th^ 
motion  to  remand  must  be  denied,  and  it  was  so  ordered. 


The  United  States  v.  Andrew  J.  Harmison. 

DiSTBicT  Court,  District  of  Oregon. 
January  3,  1876. 

1.  Autrefois  Convict. — ^A  plea  of  atUrrf&ia  convict  to  an  indictment 

charging  the  defendant  with  knowingly  receiving  gold  dust  stolen 
from  the  mails  is  sustained  hy  evidence  of  a  previous  conviction  of  the 
crime  of  stealing  the  same  dust  from  the  mails  upon  the  ground  that 
the  thief  could  not  receive  stolen  goods  from  himself,  and  that  his  re- 
ceipt and  possession  of  the  property,  as  such,  was  an  integral  part  of 
the  crime  of  larceny,  of  which  he  was  already  convicted. 

2.  Judgment. — A  court  has  power  to  set  aside  or  modify  its  judgments, 

in  both  civil  and  criminal  cases,  during  the  term  at  which  they  were 
given. 

3.  Crimes. — The  Legislature  may  carve  out  of  a  single  transaction  several 

crimes,  but  where  a  party  is  convicted  of  two  crimes  canned  out  of 
substantially  one  transaction,  that  fact  ought  to  be  considered  in  fixing 
the  measure  of  his  punishment. 

Before  Deadx,  District  Judge. 

Motion  to  have  the  defendant's  sentence  reconsidered, 
and  the  measure  of  punishment  readjusted. 

William  H.  EJJlnger  and  James  D,  Fay,  for  the  motion. 
Rufus  Mallory,  contra. 

Deady,  J.  Late  in  the  evening  of  Tuesday,  December 
21,  the  defendant  was  found  guilty  of  embezzling  a 
mail  pouch  from  the  United  States  mail  on  the  stage  be- 
tween Boseburg  and  Levins'  station,  in  Southern  Oregon, 
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and  stealing  three  cans  of  gold  dust  therefrom.  On  the 
next  morning  the  case  of  the  United  States  against  this  de- 
fendant and  Sarah  J.  Montgomery,  for  receiying  the  same 
dust,  knowing  it  to  have  been  so  stolen,  was  called  for  trial. 
The  defendant  then  asked  leave  to  withdraw  his  plea  of  not 
guilty  to  the  second  indictment  and  plead  autrefois  convict 
hereto.  Leave  was  granted,  and  after  argument  the  plea 
was  held  good,  i^on  the  ground  that  the  thief  could  not 
receive  stolen  goods  from  htmself,  and  that  his  receipt  and 
possession  of  tiie  property  as  such,  was  an  integral  part  of 
the  crime  of  larceny,  of  which  he  had  been  already  con* 
victed.  But  to  enable  the  defendant  to  maintain  this  plea 
of  avtrefois  convict,  and  thereby  avoid  a  second  trial  for  a 
part  of  the  same  offense,  he  was  first  compelled  to  ask  the 
court  to  pass  sentence  and  give  judgment  of  conviction  in 
his  case  without  further  inquiry  into  the  circumstances  of 
it.  Accordingly  the  court  sentenced  him  to  eight  years' 
imprisonment  in  the  penitentiary,  and  ordered  the  execu- 
tion of  the  sentence  to  be  stayed  until  the  further  order  of 
the  court. 

It  is  the  settled  practice  of  this  court  where  a  discretion 
is  given  it,  as  to  the  extent  of  ihe  punishment  to  be  im- 
posed upon  a  party,  to  hear  evidence  of  any  circumstances 
which  may  properly  be  taken  into  view,  either  in  mitiga- 
tion or  aggravation  of  such  punishment.  A  similar  mode 
of  proceeding  is  prescribed  for  the  State  courts  in  like 
cases  in  sections  204-207  of  the  Oregon  Criminal  Code. 
The  term  at  which  this  judgment  was  given,  not  having  yet 
passed,  the  power  of  the  court  to  set  it  aside  or  modify  it, 
is  undoubted.  The  Supreme  Court  in  Ex  parte  Lange,  18 
Wall.  167,  announce  the  general  rule  upon  the  subject  in 
these  words:  "The  general  power  of  the  court  over  its 
own  judgments,  orders  and  decrees,  in  both  civil  and' 
criminal  cases,  during  the  existence  of  the  term  at  which 
they  were  first  made,  is  undeniable.'' 

On  Thursday,  and  immediately  after  the  trial  of  the  in- 
dictment against  Sarah  J.  Montgomery  had  resulted  in  a  ver- 
dict of  "Not  guilty,"  the  defendant  made  this  application, 
and  it  appearing  from  the  facts  in  the  case  that  the  defend- 


558  United  States  v.  Habmison.  [Dist.  Ct.,  Or. 

Opinion  of  the  Gonrt — Deady,  J.  [January, 


ant,  by  no  fault  of  his  own,  had  been  deprived  of  the  op- 
portunity to  offer  evidence  of  circumstances  in  mitigation 
of  his  punishment,  it  was  granted.  On  the  reconsideration 
of  the  motion  to  fix  the  punishment,  the  defendant  was  ex- 
amined as  a  witness  on  his  own  behalf,  and  cross-examined 
by  counsel  for  the  United  States. 

[Here  the  court  stated  the  testimony  of  the  defendant, 
and  considered  its  probability.] 

On  the  whole,  and  for  the  purposes  of  the  question  before 
the  court,  I  am  constrained  to  regard  the  defendant,  how- 
ever guilty,  as  neither  the  sole  nor  principal  party  in  the 
transaction.  Still,  upon  his  own  admission  and  in  contem- 
plation of  law,  he  is  guilty  of  embezzling  the  pouch  and 
stealing  the  dust  therefrom.  What  he  assisted  another  to 
do,  he  is  technically  guilty  of  doing  himself. 

When  sentence  "v^as  pronounced  upon  the  defendant  for 
four  years'  imprisonment  for  each  offense,  the  court  had  no 
time  or  opportunity  to  examine  into  the  matter,  and  sup- 
posing he  would  not  be  called  for  sentence  until  after  the 
trial  of  the  indictment  for  receiving  the  dust,  and  probably 
not  until  after  the  disposition  of  a  motion  for  a  new  trial,  I 
had  not  given  the  matter  any  particular  consideration. 

Section  6467  of  the  revised  statutes,  upon  which  this  in- 
dictment is  found,  is  far  from  being  as  clear  and  distinct  as 
it  should  be.  But  I  think  it  probable,  and  so  charged  the 
jury,  that  the  Legislature  intended  to  make  the  act  of  tak- 
ing a  sack  from  the  mail  and  abstracting  its  contents,  two 
separate  and  distinct  offenses,  although,  as  in  this  case, 
done  by  the  same  person  and  at  the  same  time.  There  is 
no  doubt  but  that  the  Legislature  may  carve  out  of  a  single 
transaction  several  crimes,  and  this  seems  to  be  the  effect 
of  the  statute  in  this  case.  Yet,  it  is  certain,  that  morally 
speaking,  there  was  but  one  crime  committed — one  criminal 
transaction — in  taking  this  pouch  and  appropriating  its  con- 
tents, and  as  the  law  has  carved  two  offenses  out  of  it,  for 
both  of  which  the  defendant  has  been  found  guilty,  the 
court,  in  fixing  the  measure  of  his  punishment,  ougbt  to 
take  that  fact  into  consideration.  Therefore,  in  considera- 
tion of  the  premises,  the  defendant  is  sentenced  for  the 
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crime  of  embezzling  tLe  mail  sack  intrusted  to  his  care,  to 
five  years'  imprisonment  at  hard  labor,  this  being '  the 
maximum  punishment  provided  for  the  o£fense;  and  for  the 
crime  of  taking  the  gold  dust  from  the  sack  already  so  em- 
bezzled he  is  sentenced  to  one  year's  imprisonment  at  hard 
labor,  that  being  the  minimum  punishment  provided  for 
the  offense,  and  it  is  also  ordered  that  this  judgment  be 
executed  in  the  penitentiary  of  this  State. 


The  Ship  Ericson. 

District  Court,  District  of  Califgrnu. 
January  10,  1876. 

1.  Desertion  by  Seaman. — When  a  Beanian,  against  the  orden  of  the 

master  and  knowing  that  the  ship  was  aboul  to  sail,  went  ashore  and 
failed  to  return  to  the  ship,  and  subsequently,  when  apprehended  by 
the  master,  broke  away  from  hiB  custody,  and  It  appeared  that  further 
delay  would  have  imperilled  the  ship:  Held,  that  this  conduct  amounted 
to  a  desertion,  and  that  the  wages  due  the  seaman  were  forfeited. 

2.  Aliter. — Where  he  has  gone  ashore  by  permission  and  without  know- 

ing that  the  ship  was  about  to  sail,  and  his  failure  to  rejoin  her  is 
caused  by  drunkenness,  but  without  any  intention  on  his  part  to  de- 
sert, but  a  qualified  forfeiture  will  in  such  case  be  imposed. 

I^efore  Hoffman,  District  Judge. 

JDanid  T.  Sullivan,  proctor  for  libellants. 
Charles  Page,  proctor  for  claimants. 

Hoffman,  J.  The  evidence  shows  that  the  libellant  Mc- 
Kenzie,  against  the  orders  of  the  master  and  with  the 
knowledge  that  the  ship  was  about  to  sail,  persisted  in  go- 
ing on  shore  ''to  take  a  drink,"  as  he  said.  Circumstances 
which  will  be  detailed  hereafter  rendered  the  immediate  de- 
parture of  the  vessel  indispensably  necessary.  The  captain 
deemed  it  so  important  to  get  over  the  bar  that  he  aban- 
doned about  twelve  tons  of  freight  which  he  would  otherwise 
have  taken  on  board.  As  many  of  the  men  were  missing, 
the  remaining  crew  objected  to  going  to  sea  short-handed. 
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.The  captain,  howeyer,  persuaded  them  to  work  the  ship 
over  the  bar  by  the  promise  that  he  would  either  recover 
the  deserters  or  procnre  substitutes*  He  accordingly  left 
the  ship  in  charge  of  the  pilot  and  mate,  and  went  into  the 
town  (Newcastle,  N.  S.  W.),  to  endeavor  to  find  the  missing 
men.  He  foand  the  libellant,  with  some  others,  at  a  dram- 
shop and  directed  them  to  remain  where  they  were  while  he 
went  to  look  after  the  other  men.  On  his  return  with  the 
men  he  had  shipped,  he  found  the  libellant  and  proceeded 
with  him  and  the  rest  towards  Iiis  boat.  They  had  ap- 
proached within  a  short  distance  of  the  boat  when  the  libel- 
lant broke  away  and  ran.  The  captain  and  two  men  pursued 
him.  They  were  unable  to  overtake  him.  When  he  found 
they  had  abandoned  the  pursuit  he,  as  the  captain  states, 
''turned  round  and  abused  him  fearfully.*' 

The  captain  had^  no  alternative  but  to  go  to  sea  without 
the  libellant,  notwithstanding  that  he  was  the  carpenter, 
whose  services  might  be  of  great  importance.  It  was  night- 
fall; the  ship  was  on  a  lee  shore;  the  barometer  was  low; 
storm  signals  were  set,  and  the  harbor-master  had  warned 
him  of  the  approach  of  an  easterly  gale.  Had  he  continued 
the  pursuit  of  the  carpenter  he  might  have  lost  the  men 
whom  he  had  just  recovered  or  shipped. 

The  ship,  therefore,  set  sail  without  the  libellant.  He 
now  sues  to  recover  wages,  not  only  for  the  time  of  his 
service  actually  performed,  but  for  the  whole  voyage  up  to 
the  arrival  of  the  ship  at  this  port.  This  last  claim  is  wholly 
inadmissible;  and  it  was  not  insisted  on  at  the  hearing. 

The  only  question  is,  whether  the  abandonment  of  the 
service  by  the  libellant  constituted  a  desertion  to  which  the 
statute  attaches  the  penalty  "of  forfeiture  of  all  or  any 
part  of  the  wages  he  had  then  earned."  In  the  case  of 
Scully  V.  The  Great  EepMic^  1  Sawyer,  31,  a  somewhat  sim- 
ilar case  was  considered  by  this  court.  The  libellant,  in 
that  case,  had  gone  ashore  by  permission.  By  some  acci- 
dent not  clearly  explained,  but  probably  owing  to  indul- 
gence in  liquor,  he  did  not  return  to  the  landing  until  after 
the  ship  sailed  from  Yokohama  for  Hongkong.  On  her 
return  to  Yokohama,  he  claimed  to  be  reinstated,  which  the 
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captain  refused.  He  sued  for  wages  for  the  whole  voyage, 
and  his  expenses  at  Yokohama  from  the  time  he  offered  his 
services  to  the  master.  He  was  allowed  wages  up  to  the 
time  of  his  leaving  the  vessel. 

The  court  held  that  there  was  no  reason  to  believe  that  he 
intended  to  finally  abandon  the  service.  But  tlie  circum- 
stances of  this  case  are  clearly  distinguishable  from  those 
of  the  case  at  bar.  In  Scully's  case,  the  absence,  though 
culpable,  was  the  result  of  accident;  or,  if  that  term  be  in- 
applicable to  a  neglect  caused  by  drunkenness,  the  facts 
negatived  the  idea  of  any  intention  to  desert.  But  in  the 
case  at  bar,  the  libellant  went  on  shore  without  permission 
and  against  tlie  express  command  of  the  master,  who  in- 
formed him  that  the  ship  was  to  sail  at  eleven  o'clock.  He 
did  not,  like  Scully,  merely  arrive  at  the  landing  too  late  to 
rejoin  the  ship;  but  when  the  master,  who  was  at  pains  to 
recover  him,  was  taking  him  to  the  boat,  he  broke  away  and 
ran.  He  himself  admits  having  done  so.  The  natural  and 
inevitable  consequence  of  this  was  to  compel  the  master  to 
proceed  to  sea  without  him.  He  must  be  held  to  have  in- 
tended what  was  the  necessary  result  of  his  conduct.  He 
cannot,  by  alleging  drunkenness,  or  rather  forgetfulness  of 
all  that  occurred  except  his  starting  back,  escape  the  con- 
sequences of  his  own  acts.  He  does  not,  in  his  testimony, 
explicitly  say  that  he  was  drunk;  and  the  fact  that  he  was 
able  to  outrun  his  pursuers  would  seem  to  indicate  that  he 
was  only  partially  intoxicated.  His  running  away  was, 
under  the  circumstances,  an  act  of  desertion,  and  must  have 
been  so  intended  by  him.  Whether  that  intention  was 
formed  while  under  the  influence  of  liquor,  I  consider  im- 
material. 

In  the  case  of  the  libellant  Weston,  the  evidence  is  very 
meagre,  but  I  think  it  hardly  sufficient  to  show  a  desertion. 
He*  left  the  ship  about  seven  o'clock  by  permission  of  the 
master,  as  he  says.  He  got  drank  and  remembers  nothing 
until  the  next  morning.  The  captain  denies  that  he  gave 
permission  to  the  man  to  go  ashore;  but  it  does  not  appear 
that  he  knew  that  the  ship  was  to  sail,  or  that  he  com- 
menced his  debauch  with  the  knowledge  that,  if  he  did  not 
36 
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rejoin  the  ship  during  the  morning,  he  would  certainly  be 
left.  His  case  seems  nearly  identical  with  that  of  Scully.^ 
If  the  decision  in  that  case  was  correct,  Weston  is  entitled 
to  his  wages,  subject  to  such  qualified  forfeiture  as  this 
court  may,  by  section  4596  revised  statutes,  impose.  In 
cases  of  absences  without  leave,  not  amounting  to  desertion, 
the  offender  may  be  punished  by  imprisonment  for  not 
more  than  one  tnouth,  ''and  also,  at  the  discretion  of  the 
court,  by  forfeiture  of  his  wages  of  not  more  than  two  days' 
pay,  and  for  every  twenty*four  hours  of  absence  either  a 
sum  not  exceeding  six  days'  pay,  or  any  expenses  which 
have  properly  incurred  in  hiring  a  substitute."  The 
amount  of  the  forfeiture,  if  any,  which  is  to  be  imposed 
thus  seems,  within  the  limits  prescribed,  to  be  left  to  the 
discretion  of  the  court.  If  Weston  had  known  that  the 
ship  was  about  to  sail,  I  should  be  inclined  to  inflict  the 
extreme  statutory  penalty.  But  this  is  not  shown.  I  shall 
impose  a  forfeiture  of  such  a  sum  for  each  twenty-four  hours 
of  absence  as  will  amount  to  twenty  days'  pay. 

Decree  accordingly.   The  libel  of  Mckenzie  is  dismissed. 

These  suits,  though  separately  brought,  were  tried  to- 
gether. I  have,  therefore,  considered  them  both  in  one 
opinion. 

Stiner  Halverson  V.  E.  P.  NisteN  et  al. 

DiBTBICT   COUBT,  DISTRICT  OF  CaUFOBNIA. 

Maboh  16,  1876. 

1.  Injuries  by  Negligence  of  a  Fellow-sebvant.-— The  owner  of  a 
vessel  is  not  responsible  for  injuries  to  a  seaman,  caused  by  the  negli« 
gence  of  the  mate,  where  no  personal  negligence  on  the  part  of  the 
owner  appears. 

Before  Hoffman,  District  Judge. 

J.  McHenry,  J.  P.  Dameroni  and  A.  H.  Townshcnd,  for 
libellant. 

MiUoa  Ar,dro8f  for  respondent. 

Hoffman^  J.  This  action  is  brought  to  recover  compen- 
sation for  injuries  sustained  by  the  libellant,  a  seaman  on 
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the  schooner  Twilight^  by  reason  of  the  giving  way  of  a 
rope  to  which  a  trianghe  on  which  the  libellant  was  work- 
ing, was  attached.  The  libellant  fell  to  the  deck  and  sus- 
tained grave  injuries.  The  respondents  are  the  owners  of 
the  schooner.  The  rope  which  gave  way  was  the.  jib  down- 
haul,  and  the  accident  was  caused  by  the  chafed  condition 
of  the  seizing,  by  which  the  down-haul  block  should  have 
been  secured.  The  triangle  was  rigged  by  the  mate,  and  it 
is  to  his  negligence  or  unskillfulness  that  the  accident  is  to 
be  attributed.  No  evidence  whatever  has  been  offered  to 
show  actual  negligence  on  the  part  of  the  respondents.  It 
is  not  pretended  that  they  failed  to  exercise  due  care  in  the 
selection  of  the  mate,  or  that  there  was  any  carelessness  or 
neglect  in  the  original  outfit  and  appointments  of  the 
vessel.  It  is  contended  that  in  the  owner's  contract  with 
the  seaman  there  is  an  implied  warranty  that  the  vessel 
shall  be,  and  continue  during  the  voyage,  seaworthy  in 
every  respect,  and  that  the  owner  is  responsible  for  any 
damage  that  may  happen  to  the  seamen  through  any  defect 
in  the  tackle,  apparel,  or  furniture  of  the  ship.  I  do  not 
consider  it  necessary  to  examine  at  much  length  the  sound- 
ness of  this  proposition,  for  the  circumstances  of  this  case 
do  not  admit  of  its  applicatiou  if  its  soundness  were  con- 
ceded. In  a  certain  sense  it  is  as  much  a  part  of  the 
implied  engagement  of  the  owner  with  the  mariner  that  the 
ship  shall,  at  the  commencement  of  the  voyage,  be  fur- 
nished with  all  the  customary  requisites  for  navigation,  or, 
as  the  term  is,  shall  be  seaworthy;  as  that  the  master  shall 
supply  the  mariners  with  good  and  sufficient  provisions. 
{Dixmt  V.  The  Cynta,  2  Pet.  Admr.  411;  Curtis,  B.  &  D.  20.) 
If,  by  the  owner's  negligence,  the  rigging  or  apparel  are 
defective,  and  the  seaman  sustains  an  injury  in  consequence, 
the  owner  would  be  liable.  His  liability  in  this  respect 
does  not  differ  from  that  of  any  other  master  to  a  servant  in 
his  employment.  It  is  the  master's  duty  in  all  cases  to  use 
ordinary  care  and  diligence  to  provide  sound  and  safe  ma- 
terials for  his  servants.  But  he  does  not  warrant  them  to 
be  so  nor  insure  the  servant  against  the  consequences  of 
their  defects.     The  foundation  of  his  liability  is  his  personal 
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negligence.  If  the  master  knows,  or  would  have  known  if 
he  had  used  ordinary  care,  that  the  buildings  or  materials 
which  he  provides  for  the  use  of  his  servants  are  unsafe, 
he  is  certainly  answerable  for  injuries  caused  thereby  to  his 
servants.  (See  Shearman  and  Bedf.  on  Neg.,  Sec.  92,  and 
cases  cited.) 

So,  also,  it  is  the  duty  of  the  master,  so  far  as  he  can  by 
the  use  of  ordinary  care,  to  avoid  exposing  his  servants  to 
extraordinary  risks  which  they  could  not  reasonably  antici- 
pate, though  he  is  not  bound  to  guarantee  tliem  against 
such  risks.  (Id.  Sec.  93,  and  cases  cited.)  In  Couch  v. 
Sted,  3  EI.  &  Bl.,  402,  these  general  iloctrines  were  applied 
to  the  case  of  a  seaman  suing  for  injuries  caused  by  the  un- 
seaworthiness of  the  vessel.  The  court  held  tlie  declaration* 
insufficient  because  it  failed  to  allege  that  the  owner  knew 
of  the  unseaworthiness,  or  to  impute  any  personal  blame  to 
him.  It  may  perhaps,  be  doubted  whether  the  allegation 
that  '4he  owner  so  negligently,  improperly  and  insufficiently 
equipped  and  fitted  said  ship,  that  she  was  unseaworthy 
and  unfit  for  the  voyage,"  was  not  a  sufficient  averment  of 
actual  negligence  or  want  of  due  care  on  his  part. 

In  the  case  at  bar  there  is,  as  before  remarked,  no  evi- 
dence of  any  negligence  whatever  on  the  part  of  the  owner. 
The  vessel  was  not  unseaworthy  even  at  the  moment  of  tbe 
accident.  By  natural  wear  and  tear  the  fastenings  of  a 
block  had  become  chafed  and  gave  way.  Tbey  should  un- 
doubtedly have  been  examined  before  using  them  under 
circumstances  where  their  insufficiency  might  produce  se- 
rious or  fatal  injuries.  But  the  negligence  was  that  of  the 
mate  who  rigged  the  purchase — it  was  in  no  respect  that  of 
the  owner.  The  case,  therefore,  turns  upon  the  question 
whether  the  owner,  as  the  common  employer  of  both,  is 
liable  to  one  servant  for  the  negligence  of  his  fellow-servant. 

In  Wright  v.  N.  Y.  CeiU.  B.  E.  Co.,  25  N.  Y.  R.  664, 
Allen,  J.,  delivering  the  opinion  of  the  court  observes: 
**  Certain  principles  touching  the  liability  of  the  master  to 
the  servant  for  injuries  sustained  by  the  latter  in  the  course  of 
his  employment  have,  by  decisions  in  this  State  and  several 
of  the  sister  States,  as  well  as  in  England,  become  so  well 
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settled  that  they  need  only  to  be  stated.  They  cannot  be 
disturbed,  neither  can  their  authority  be  disregarded.  1. 
A  master  is  not  responsible  to  those  in  his  employ  for  in- 
juries resulting  from  the  negligence,  carelessness  or  mis- 
conduct of  a  fellow-servant  engaged  in  the  same  general 
business.  2.  The  rule  exempting  the  master  is  the  same 
although  the  grades  of  the  servants  or  employees  are  differ- 
ent; and  the  person  injured  is  inferior  in  rank  and  subject 
to  the  directions  and  general  control  of  him  by  whose  act 
the  injury  is  caused."  For  these  propositions  the  learned 
judge  cites  a  long  list  of  authorities. 

The  learned  authors  of  the  work  on  negligence  already 
cited  state  the  law  as  follows:  "A  master  is  not  liable  to 
his  servant  for  the  negligence  of  a  fellow-ser\'ant,  while  en- 
gaged in  the  same  common  employment,  unless  he  has  been 
negligent  in  his  selection  of  the  servant  in  fault,  or  in  re- 
taining him  after  notice  of  his  incompetency.  The  master 
does  not  warrant  the  competency  of  any  of  his  servants  to 
the  others.  Whether  rightly  or  wrongly  decided  as  a  matter 
of  principle,  it  is  at  least  certain  that  this  is  the  settled  law 
of  England,  Ireland  and  America. 

^'A  fellow-servant,  within  the  meaning  of  this  rule,  is  gen- 
erally held  to  be  one  serving  the  same  master  and  under 
his  control,  whether  equal,  superior  or  inferior  to  the  in- 
jured person  in  his  grade  or  standing.  *  *  *  * 
The  fact  that  the  injured  servant  was  under  the  control  of 
the  servant  by  whose  negligence  the  injury  was  caused 
makes  no  difference.**    (Shearman  &  Redf.  on  Neg.  Sec.  8G.) 

The  learned  authors  sustain  these  positions  by  copious 
citations  of  authority.  It  may  be  added  that  in  a  case  nearly 
identical  with  the  case  at  bar  the  question  was  decided  by 
the  Circuit  Court  for  this  district  in  accordance  with  the 
rules  above  stated,  though  not  without  the  same  misgivings 
as  to  its  soundness  in  principle,  at  which  the  authors  of  the 
treatise  on  negligence  hint  in  the  passage  first  above  cited. 
Under  the  law  as  settled  by  the  authorities  I  am  compelled 
to  decide  that  the  libellant  has  no  cause  of  action  against 
these  respondents. 
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United  States  v.  E.  D.  Eelly. 

Circuit  Court,  District  of  Nevada. 
March  22,  1876. 

1.  Mailing  Quack  Medical  Advertisement.— Knowingly  depositing 

in  the  United  States  mail  by  the  publisher,  a  newspaper,  containing  a 
quack  medical  advertisement  giving  information,  how  and  where,  arti- 
cles for  the  production  of  abortion  and  prevention  of  conception  could 
be  obtained:  Heldf  to  be  a  violation  of  section  3893  of  the  Revised 
Statutes  of  the  United  States. 

2.  Idem. — Such  advertisement  as  published  in  the  defendant's  paper,  and  set 

out  in  the  statement  of  the  case:  Held,  to  give  information  how,  where, 
and  of  whom,  articles  designed  to  produce  abortion,  and  for  the  preven- 
tion of  conception  co^ld  be  procured. 

3.  Indictment  under  Section  3893  R.  S.— It  is  not  necessary  that  the 

advertisement  should  indicate,  or  the  indictment  allege,  any  particular 
article  or  thing  or  its  properties. 

4.  Idem. — The  statute  forbids  the  use  of  the  mails  for  carrying  aAy  adver- 

tisement giving  information  where  articles  designed  for  producing  abor- 
tions and  the  prevention  of  conception  can  be  obtained  or  made;  the 
indictment  charged  in  the  conjunctive  ''obtained  and  made,"  and  it 
was  held  good,  and  that  proof  of  either  would  be  sufficient. 

Before  Sawyer,  Circuit  Judge,  and  Hillier,  District  Judge. 

The  defendant,  the  publisher  of  a  newspaper,  was  indicted 
under  section  3893  of  the  United  States  Bevised  Statutes, 
for  knowingly  mailing  a  newspaper  containing  an  advertise-' 
ment  giving  information  where,  how,  and  of  whom,  articles 
and  things  designed  for  the  procuring  of  abortion  and  the 
prevention  of  conception  could  be  obtained  and  made. 
The  advertisement  was  set  out  in  the  indictment.  It  pur- 
ports to  be  that  of  one  Doctor  W.  K.  Dougherty.  It  gives 
his  name,  the  location  and  number  of  his  office,  and  then 
says:  ''Established  especially  to  afford  the  afflicted  sound 
and  scientific  medical  aid  in  the  treatment  and  cure  of  all 
private  and  chronic  diseases,  cases  of  secrecy,  and  all  sex- 
ual disorders.^^  After  enumerating  a  number  of  sexual 
diseases,  he  says  that  "all  parties  consulting  him  by  letter 
or  otherwise,  will  receive  the  best  and  gentlest  treatment 
and  implicit  secrecy."  Under  the  heading  '*  To  Females," 
he  says:  **  When  a  female  is  in  trouble,  or  afflicted  with  any 


Diat.  Nev.]         United  States  v.  Eellt.  567 

1876.]  Opinion  of  the  CoQrt^Sa%vyer,  G.  J. 

of  the  diseases  peculiar  to  her  sex,  she  should  go  or  write 
at  once  to  the  celebrated  female  doctor,  W.  K-  Dougherty, 
at  his  medical  institute,  and  consult  him  about  her  trouble 
and  diseases.  All  married  ladies,  whose  delicate  health  or 
otJier  circumstaiices  prevent  an  increase  in  their  families, 
should  write  or  call  at  W.  K.  Dougherty's  medical  insti- 
tute, and  they  will  receive  every  possible  relief  and  help. 
The  doctor's  offices,  consisting  of  a  suite  of  six  rooms,  are 
so  arranged  that  he  can  be  consulted  without  fear  of  obser- 
vation. To  correspondents,  patients  (male  or  female)  resid- 
ing in  any  part  of  the  State,  however  distant,  who  may 
desire  the  advice  and  opinion  of  Doctor  Dougherty  in  their 
respective  cases,  and  who  think  proper  to  submit  a  written 
statement  of  such  in  preference  to  holding  a  personal  inter- 
view, are  respectfully  assured  that  their  communications 
will  be  held  most  sacred  and  confidential.  If  the  case  be 
fully  and  candidly  described,  personal  communication  will 
be  unnecessary,  as  instructions  for  diet,  regimen,  and  the 
general  treatment  of  the  case  (inclvding  the  remedies),  will 
be  forwarded  without  delay,  and  in  such  manner  as  to  con- 
vey no  idea  of  the  purport  of  the  letter  or  parcel  so  trans- 
mitted." 

The  defendant  demurred  to  the  indictment  upon  the 
ground  that  this  advertisement  did  not  contain  any  of  the 
forbidden  matters,  and  upon  other  grounds  stated  in  the 
opinion. 

Charles  S.  Vaiian,  United  States  Attorney. 

Robert  M.  Clarke^  for  the  defendant. 

By  the  Court,  Sawyer,  Circuit  Judge.  We  think,  upon 
examination,  that  there  can  be  no  doubt  as  to  what  any- 
body would  understand  from  this  advertisement.  In  it 
the  doctor  has  particularly  included  and  pointed  out  all 
diseases,  private  and  otherwise,  and  then  he  refers  to 
"other  troubles.'*  He  refers  to  any  occasion  why  an  in- 
crease, of  family  should  not  be  desired.  It  is  true  he 
has  not  used  the  word  "prevent."  He  has  been  very 
cautious;  btit  what,  evidently,  is  the  meaning  intended 
to  be  conveyed?    He  does  not  use  language  so  direct  as 
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Le  might  possibly  have  done,  but  if  the  advertisement  gives 
the  forbidden  information  indirectly,  it  is  as  much  within  the 
prohibition  of  the  law  as  if  it  were  given  in  direct  terms.  It 
appears  to  us  that  the  information  prohibited  by  law  is  un- 
doubtedly furnished.  No  one  who  desired  to  find  a  party 
with  whom  to  confer  as  to  these  remedies,  or  from  whom  to 
receive  advice  with  regard  to  procuring  abortion  or  the  pre- 
vention of  conception,  would  have  any  difficulty  iu  under- 
standing that  this  party,  W.  K.  Dougherty,  had  given  notice 
that  he  could  and  would  give  that  advice,  and  furnish  those 
remedies.  The  language  of  this  advertisement  must  be  un- 
derstood as  its  author  intended  it  should  be.  Chief  Justice 
Shaw  thus  states  the  doctrine  of  intent:  ''It  is  a  general 
rule  of  construction  in  actions  of  slander,  indictments  for 
libel,  and  other  analogous  cases,  where  an  offense  can  be 
committed  by  the  utterance  of  language,  orally  or  in  writ- 
ing, that  the  language  shall  be  construed  and  understood  in 
the  sense  in  which  the  writer  or  speaker  intended  it.  If, 
therefore,  obscure  and  ambiguous  language  is  used,  or  lan- 
guage which  is  figurative  or  ironical,  courts  and  juries  will 
understand  it  according  to  its  true  meaning  and  import,  and 
the  sense  in  which  it  was  intended,  to  be  gathered  from  the 
context,  and  from  all  the  facts  and  circumstances  under 
which  it  was  used."  {Commonwealth  v.  Kniedand^  20  Pick. 
206;  1  Bish.  Cr.  Law,  Sec.  914.) 

''In  like  manner  the  form  of  the  libel  is  immaterial;  for 
if  the  language  is  ironical,  or  is  otherwise  so  framed  as  not 
to  convey  directly  the  idea  meant,  yet,  if  it  is  adapted  to 
accomplish  the  evil  purpose  it  is  sufficient.''  (Id.  Sec.  915.) 
Hawkins  adds,  "  that  a  defamatory  writing  expressing  only 
one  or  two  letters  of  a  name  in  such  a  manner  that,  from 
what  goes  before  and  follows  after,  it  must  needs  be  under- 
stood to  signify  such  a  particular  person,  in  the  plain,  ob- 
vious, and  natural  construction  of  the  whole,  and  would  be 
perfect  nonsense  if  strained  to  any  other  meaning,  is  as 
properly  a  libel  as  if  it  had  expressed  the  whole  name  at 
large;  for  it  brings  the  utmost  contempt  upon  the  law  to 
suffer  its  justice  to  be  eluded  by  such  trifling  evasions;  and 
it  is  a  ridiculous  absurdity  to  say  that  a  writing  which  is  un- 
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derstood  by  every,  the  meanest,  capacity,  caDnot  possibly  be 
understood  by  a  judge  and  jury."  (Id.)  It  seems  to  us  that 
this  language  is  particularly  applicable  to  this  case.  Is  it  pos- 
sible to  doubt  that  the  language  of  this  advertisement  is  so 
framed  as  to  convey,  if  not  directly  the  idea  meant,  at  least 
indirectly,  or  that  it  accomplishes  the  evil  purposes  sought 
to  be  avoided  by  the  statute  ?  Is  it  possible  for  anybody  to 
read  this  advertisement  and  not  understand  that  he  can  find 
medicine,  advice,  and  treatment  at  the  place  mentioned,  for 
the  purposes  which  are  by  the  statute  forbidden?  We  think 
that  no  private  party  in  search  of  such  remedies,  and  no 
judge  or  juror  would  be  at  a  loss  to  understand  the  meaning 
of  this  advertisement,  howevei'  cautiously  worded  to  escape 
tlie  penalty  of  the  law.  Indeed,  we  think  the  informa4;ion 
prohibited  by  statute  is  directly  conveyed.     • 

It  was  further  said,  in  objection  to  this  indictment,  that 
some  particular  article  or  thing  should  be  specifically  de- 
scribed in  the  advertisement  mailed,  and  that  none  is  so 
described.  We  do  not  think  it  necessary  that  any  particu- 
lar article,  or  its  specific  properties,  should  be  indicated  in 
the  advertisement.  W.  K.  Dougherty  advertises  that  he 
will  not  only  give  advice,  but  furnish  the  remedies  to 
accomplish  the  forbidden  purposes.  He  does  not  point 
out  the  remedies  specifically,  and  state  what  they  are;  and 
it  is  not  necessary  that  he  should  do  so.  It  is  sufficient  if 
he  advertises  that  the  remedies  can  be  furnished  by  him, 
and  where  and  under  what  circumstances  they  can  be 
obtained.  We  think  the  language  used  is  sufficiently  spe- 
cific to  sustain  the  indictment.  This  law  was  not  passed 
without  an  occasion  for  it.  Usually  statutes  are  not  passed 
to  meet  an  emergency  until  an  emergency  arises,  or  is  anti- 
cipated in  some  way.  It  is  not  to  be  expected  that  a  quack 
doctor  will  advertise  in  plain  express  terms,  that  he  will 
furnish  the  means  for  the  prevention  of  conception,  or  to 
procure  abortion.  Such .  an  advertisement  probably  never 
has  been,  and  never  will  be,  published.  It  is  doubtful  if 
any  one  more  specific  than  this  has  ever  been  published. 
Undoubtedly  advertisements  of  this  character  have  been 
published  for  many  years^  extensively;  and  to  meet  this 
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class  of  cases,  among  others,  the  statute  was  passed.  If 
this  advertisement  does  not  fall  within  the  purview  of  the 
statute,  it  may  well  be  regarded  as  a  useless  enactment.  It 
will  certainly  fail  to  accomplish  the  puiposes  intended. 

This  indictment  charges  the  defendant  with  mailing  a 
paper  which  gave  information  where  the  remedies  or  article 
or  thing  could  be  "obtained  and  made."  It  is  claimed 
that  it  is  insufficient  on  that  ground,  whatever  the  proof 
may  be;  We  do  not  think  it  necessary  to  prove  the  con- 
junctive. Two  cases  were  cited  by  defendant's  counsel, 
which  were  supposed  by  him  to  sustain  his  views,  but  we 
do  not  think  his  position  is  sustained  by  those  cases;  on 
the  contrary,  the  authorities  cited,  properly  considered, 
are  against  him.  "Thus,"  says  Mr.  Bishop,  "if  the  charge 
is  that  the  defendant  did  such  and  such  things  to  the  dis- 
turbance of  a  public  meeting,  so  much  of  those  specific 
things  must  appear  in  the  evidence  to  have  been  done  as 
were  necessary  to  constitute  the  o£fense;  it  not  being  per- 
missible to  show,  instead,  other  acts  of  disturbance  which 
would  have  been  sufficient  had  they  been  alleged.''  (Bish. 
on  Gr.  Pro.,  Sec.  234.)  "And  where  a  statute  made  it  an 
offense  to  be  a  common  seller  of  '  spirituous  or  intoxicating 
liquors'  without  license,  and  the  defendant  was  charged 
with  being  such  common  seller  of  'spirituous  and  intoxi- 
cating liquors,'  it  was  held  that,  though  proof  of  the  liquor 
being  either  spirituous  or  intoxicating,  would  satisfy  the 
demands  of  the  statute;  yet  to  meet  the  allegation  of  the 
indictment  it  must  be  shown  to  be  both."  (Id.)  That  is 
very  true  in  that  case.  The  words  spirituous  and  intoxicat- 
ing describe  the  particular  liquors — they  are  descriptive  of 
the  liquors,  t.  e.,  those  liquors  were  both  spirituous  and  in- 
toxicating. (See  also  Sec.  336,  Bish.  on  Cr.  Pro.)  The  proof 
of  a  sale  of  spirituous  but  not  intoxicating,  or  intoxicating 
but  not  spirituous  liquors,  would  not  establish  the  sale  oT 
the  kind  of  liquors  alleged,  and  thus  there  would  be  a  vari- 
ance. 

In  this  case  the  statute  makes  it  an  offense  to  mail  a 
notice  showing  where,  or  how,  or  of  whom,  or  by  what 
means  the  articles  may  be  obtained  or  made;  but  the  in- 
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dictment  alleges  it  in  the  conjunctive,  ^' where  they  may  be 
had  and  made."  The  proof  of  either  is  an  offense,  and 
proof  of  either  would  be  sufficient  to  support  the  charge 
made  in  the  indictment.  This,  however,  is  a  question  of 
proof  which  does  not  affect  the  decision  on  demurrer. 

We  are  of  the  opinion  that  the  indictment  is  good,  and 
that  the  demurrer  should  be  overruled. 


The  Fremont. 

DiSTBIOT  OOUBT,   DlSTBICTT  OF  CaLIFOBNU. 

Mabch  26,  1876. 

1.  Collision— Burden  of  Proof— Anchor  Watch.— Where  a  vessel 
breaks  from  her  moorings,  and  comes  into  collision  with  another  vessel 
also  at  anchor,  the  burden  of  proof  is  on  the  former  to  show  vis  major, 
or  inevitable  accident.  The  injured  vessel  held  not  to  be  in  fault  for 
omitting  to  set  an  anchor  watch. 

Before  Hoffman,  District  Judge. 
Daniel  T.  Stdlivan,  for  libellants. 
Milton  Andros,  for  claimants. 

HoFFMAK,  J.  On  the  twenty-fourth  of  January,  about 
midnight,  the  barquentine  Fremont^  then  lying  at  anchor  in 
the  harbor  of  Port  Townsend,  broke  from  her  moorings  and 
was  driven  by  the  wind  against  the  schooner  Alice,  inflict* 
ing  upon  her  considerable  damage.  The  vessels  remained 
in  contact  until  late  in  the  afternoon  of  the  succeeding  day, 
when  they  were  separated  by  the  aid  of  a  steamer. 

Both  vessels  were  in  a  proper  and  usual  place  of  anchor* 
age.  Their  distance  from  each  other  on  the  evening  before 
the  accident  was  from  one-quarter  to  one-half  a  mile.  The* 
harbor  is  not  a  dangerous  one,  though  severe  gales  are 
sometimes  experienced.  The  holding  ground  is  good. 
Under  these  circumstances,  the  burden  of  proof  is  on  the 
Fremont  to  show  that  the  collision  occurred  without  fault 
on  her  part. 
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On  this  point  a  sif^gle  authority  will  be  sufficient.  In  the 
case  of  The  Louisiana,  the  Supreme  Court  says:  *'The  col- 
lision being  caused  by  the  Louisiana  drifting  from  her 
moorings,  she  must  be  liable  for  the  damages  consequent 
thereon,  unless  she  can  show  affirmatively  that  the  drifting 
was  the  result  of  inevitable  accident,  or  a  ms  majm\  which 
human  skill  and  precaution  and  a  proper  display  of  nautical 
skill  could  not  have  prevented."  I  have  been  unable  to 
discern  in  the  evidence  produced  on  the  part  of  the  claim- 
ants any  satisfactory  grounds  for  considering  that  the  col- 
lision was  caused  by  either  a  vis  major  or  inevitable  accident. 
Undoubtedly  the  wind  blew  with  some  violence.  But  it  is 
equally  beyond  doubt  that  the  ground  tackle  on  board  the 
Fremont  would  have  been  abundantly  sufficient  to  hold  her 
if  used  seasonably  and  with  proper  skill. 

She  had  but  one,  and  that  probably  an  insufficient,  anchor 
down.  The  scope  of  chain  paid  out  would  seem  to  have 
been  sufficient  if  the  witnesses  of  the  claimant  are  to-be 
relied  on.  It  appears,  however,  that  she  came  to  anchor 
on  the  evening  of  the  24th,  with  the  intention  of  getting 
under  way  about  midnight,  when  the  tide  would  serve. 
There  were  no  indications  of  an  approaching  storm.  It  may 
be  presumed  that  the  master,  aware  that  he  would  have  to 
weigh  anchor  in  a  few  hours,  did  not  pay  out  more  chain 
than  he  thought  absolutely  indispensable.  He  was  first 
aroused  about  ten  minutes  before  the  vessels  came  together 
by  hearing  the  noise  of  the  chain  passing  through  the  hawse 
pipes.  He  came  on  deck  and  continued  to  pay  out  chain 
for  some  minutes,  but  it  was  not  until  within  a  very  short 
distance  of  the  Alice  and  too  late  to  prevent  the  collision 
that  he  succeeded  in  letting  go  his  best  anchor.  From  some 
expressions  of  the  master  of  the  Fremont  subsequently  to 
the  collision  it  would  seem  that  he  attributed  the  accident 
to  the  insufficiency  of  his  smaller  anchor,  of  which  he  was 
previously  aware.  As  to  the  admissibility  of  such  declara- 
tions see  The  Potomac,  8  WtUl.  584;  The^  Enterprise,  2  Cur- 
tis, 320. 

On  this  evidence  I  do  not,  however,  lay  much  stress. 
But  it  is  plain  that  in  the  absence  of  any  vis  major,  or  irre- 
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•  sistible  violence  of  the  elements,  the  accident  must  have 
been  occasioned  by  the  want  of  due  care,  caution  and  skill 
on  the  part  of  the  Fremont.  Whether  that  consisted  in  not 
having  out  an  anchor  of  sufficient  size,  or  in  not  paying  out 
enough  chain  originally,  in  not  giving  her  more  chain  when 
she  began  to  drag,  or  in  not  having  her  best  bower  ready  to 
let  go  at  a  moment's  notice,  it  is  immaterial  to  inquire — for  it 
is  evident  that  by  the  skillful  and  timely  use  of  the  appli- 
ances at  his  command,  the  master  of  the  Fremont  could  have 
avoided  the  accident. 

It*is  contended  that  the  Jlice  was  also  in  fault  in  not  hav- 
ing an  anchor  watch  set.  That  it  would  have  been  prac- 
ticable for  a  seaman  keeping  an  anchor  watch  on  deck  to 
have  done  any  thing  to  avert  or  modify  the  effects  of  the 
collision,  is  by  no  means  shown.  The  only  expedients  sug- 
gested as  proper  to  have  been  adopted  are  hoisting  the  jib 
and  sheering  the  vessel  by  shifting  her  helm.  But  the  first 
operation,  even  with  all  hands  on  deck^  would  probably  have 
required  more  time  than  the  suddenness  of  the  danger  al- 
lowed. And  whether  the  second  would  have  had  any  bene- 
ficial effect  depended  upon  whether  the  tide  was  running 
with  sufficient  strength  to  act  upon  the  rudder — ^a  point 
which  the  evidence  leaves  extremely  doubtful.  I  am  not, 
however,  disposed  to  deny  that  if  the  Alice  neglected  any 
usual  and  proper  precaution,  and  omitted  anything  which 
either  positive  law  or  maritime  usage  requires,  it  will  be  for 
her  to  show  that  the  neglect  in  no  degree  contributed  to  the 
accident.  But  the  proofs  fail  to  establish  any  general  cus- 
tom or  rule  of  navigation  which  requires  an  anchor  watch  to 
be  set  on  small  vessels  when  lying  in  a  harbor.  The  prac* 
tice  of  the  masters  seems  to  be  various.  If  the  weather  is 
threatening,  or  the  anchorage  dangerous,  the  watch  is 
usually  set.  But  if  there  be  no  reason  to  apprehend  danger, 
and  when  the  crew  being  in  port  have  been  working  all 
day,  it  is  not  uncommonly  dispensed  with.  Under  circum- 
stances closely  analogous,  the  learned  judge  of  the  Southern 
District  of  New  York  came  to  the  conclusion  that  a  schooner 
was  not  in  fault  in  not  having  an  anchor  watch.  {ITie  Schr. 
Clara,  6  Bened.  385.) 
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I  see  nothipg  in  the  ease  at  bar  to  distinguish  it  from  the 
numerous  cases  in  the  books  where  a  vessel  insufficiently 
moored  drags  her  anchors,  and  collides  with  another  vessel 
securely  anchored  and  in  a  proper  place.  Unless  under 
very  exceptional  circumstances  the  colliding  vessel  is  in  such 
cases  unifoi'mly  held  liable. 

A  decree  in  favor  of  libellants  must  be  entered. 


W.  T.  Wythe  v.  Jared  Haskell. 
W.  T.  Wythe  v.  Cook. 

CnacuiT  CouKT,  Distbict  op  Obegon. 
Mabch  27,  1876. 

1.  Title  of  Settler  under  Donation  Act.— A  settler  under  the  Do- 

nation Act  of  Oregon  acquires  title  to  his  donation  from  the  passage  of 
the  act  or  the  date  of  his  settlement;  and  the  patent  which  issues  to 
him  upon  the  performance  of  the  conditions  upon  which  the  grant  wba 
made,  is  only  record  evidence  of  the  existence  of  such  title,  or  of  the 
facts  out  of  which  it  arose. 

2.  Partition  of  Donation  to  Married  Settlers.— Under  said  act 

the  surveyor-general  had  authority  to  partition  the  donation  8f  a  mar- 
ried settler,  in  equal  parts  as  to  quantity,  between  him  and  his  wife,  at 
any  point  of  the  compass  he  might  deem  expedient ;  but  his  action  in 
this  particular,  under  section  1  of  the  act  of  July  4,  1836,  (5  Stat,  107) 

was  subject  to  the  supervision  of  the  commissioner  of  the  general  land 
office. 

3.  Patent  to  Follow  Certificate. — ^When  the  surveyor  issued  a  cei^- 

tificate  to  a  settler  under  the  Donation  Act,  the  commissioner  of  the 
general  land  office  was  required  to  issue  a  patent  thereon  and  in  con- 
formity therewith,  unless  he  found  some  valid  objection  thereto;  and  if 
said  objection  was  found,  it  could  not  be  disposed  of  by  issuing  a  pat- 
ent so  far  contrary  to  the  certificate,  but  the  certificate  should  have 
been  returned  to  the  local  office  for  correction,  and  the  patent  issued 
upon  such  corrected  certificate. 

4.  Certificate  and  Patent  Parts  of  one  Transaction.— A  certifi- 

cate and  patent  thereon,  issued  under  said  act,  are  parts  of  the  same 
transaction  or  procedure,  and  may  be  read  together  for  the  purpose  of 
correcting  or  explaining  the  patent,  and  where  there  is  an  absolute  con- 
tradiction between  them,  the  certificate  must  prevail. 
6,  The  Terms  **South"and  **North"Half  of  Donation  Construed. 
On  July  28,  1853,  the  surveyor-general  issued  a  certificate  to  William 
H.  Willson  and  Chloe  A.,  his  wife,  for  donation  44,  including  the  site 
of  the  town  of  Salem,  assigning  therein  **  the  north  half,  parallel  with 
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with  the  south  line  of  the  claim,  to  Chloe  A.  Willson,  and  the  south 
half  to  William  H.  Willson,"  upon  which  certificate,  on  February  4, 
1862,  a  patent  was  issued,  giving  to  said  William  H.,  "the  south  half" 
of  said  donation,  and  to  said  Chloe  A.,  '*  the  north  half  "  thereof:  ffeld, 
that  the  certificate  and  patent,  taken  together,  showed  that  the  parti- 
tion line  of  the  donation  was  a  line  running  south,  70  degrees  21  min- 
utes east,  and  parallel  with  the  southern  boundary  of  the  tract,  and  not 
a  due  east  and  west  one. 

Before  Deadt,  District  Judge. 

The  facts  appear  in  the  opinion  of  the  Court. 

Addison  O,  Gibba,  P.  C.  Sullivan  and  Ellis  Hughes,  for 
plaintiff. 

e/".  Quinn  Hioimton  and  Joseph  N.  Dolph,  for  the  defend* 
ants. 

Deady,  J.  These  actions  are  brought  by  the  plaintiff — a 
citizen  of  the  State  of  California — to  recover  possession  of  lots 
8  in  block  61,  and  6  in  block  46,  situated  in  the  town  of  Salem. 
He  alleges  that  he  is  the  owner  in  fee  simple  of  said  lot  8, 
and  tl^at  the  defendant  Haskell,  unlawfully  withholds  the 
possession  of  it;  and,  also, 'that  he  is  the  like  owner  of  the 
undivided  two^thirds  of  said  lot  6,  and  that  the  defendant. 
Cook,  unlawfully  withholds  the  possession  of  the  same.  On 
March  11,  it  was  stipulated  by  the  parties  that  an  agreed 
state  of  facts  therefore  filed  should  stand  as  the  special  ver- 
dict of  a  jury  in  each  case,  and  that  the  court  should  give 
such  judgment  thereon  as  the  law  of  the  cases  requires. 

By  these  special  verdicts  it  is  substantially  found  that  on 
July  28,  1853,  there  was  issued  by  John  B.  Preston,  the 
surveyor-general  of  Oregon,  a  certificate  numbered  20, 
under  the  Donation  Act  of  September  27,  1850,  from  which 
it  appears  that  William  H.  Willson  claimed  a  donation 
under  said  act,  numbered  44,  of  a  tract  of  public  land,  con- 
taining 615  iSo  acres,  known  and  designated  on  the  sur- 
veys and  plats  of  the  United  States  and  particularly  bounded 
and  described  as  in  said  certificate  specified:  "The  north 
half  parallel  with  the  south  line  of  the  claim,  to  Chloe  A. 
Willson,  wife  of  said  William  H.  Willson,  and  the  south  half 
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to  William  H.  Willson."  That  said  William  H.  had  proved 
'*  to  the  satisfaction  of  the  snryeyor-general/'  that  his  set- 
tlement on  such  land  was  commenced  in  Noyember,  1844, 
and  he  had  resided  upon  and  cultivated  the  same  as  re- 
quired by  section  4  of  said  act;  and  that  s&id  facts  and 
the  evidence  thereof  were  thereby  certified  to  the  commis- 
sioner of  the  general  land  office,  "  in  order  that  a  patent 
may  be  issued  to  said  claimant  for  said  tract  of  land,  as 
required  by  the  seventh  section  of  the  act  aforesaid;  pro- 
vided, the  said  commissioner  shall  find  no  valid  objection 
thereto." 

That  afterwards,  on  February  4,  1862,  a  patent  was 
issued  upon  said  certificate  which'recites  substantially,  that 
said  certificate  ''  has  been  deposited  in  the  general  land 
office,"  and  that  it  appears  therefrom  "  that  the  claim  of 
William  H.  Willson,  and  his  wife,  Chloe  A.  Willson,  *  *  * 
has  been  established  to  a  donation  of  640  acres  of  land, 
and  that  the  same  had  been  surveyed  and  designated  as 
claim  No.  44,"  being  parts  of  certain  sections  and  bounded 
and  described  as  stated  in  said  certificate,  containing 
615  iSo acres;  and  then  declares  that  the  ''United  St jites,  in 
consideration  of  the  premises  and  in  conformity  with  the 
provisions  of  the  act  aforesaid,  have  given  and  granted,  and 
by  these  presents  do  give  and  grant  unto  the  said  William 
H.  Willson  the  south  half,  and  to  his  wife,  Chloe  A.  Will- 
son,  the  north  half  of  the  tract  of  land  above  described;  to 
have  and  to  hold  the  said  tract  with  the  appurtenances  unto 
the  said  William  H.  Willson,  and  his  wife,  Chloe  A.  Will- 
son,  and  to  their  heirs  and  assigns  forever,  the  respective 
portions  as  aforesaid." 

That  the  premises  in  controversy  are  witHin  the  limits  of 
the  town  of  Salem,  and  the  exterior  lines  of  said  donation 
claim;  that  said  claim  is  in  compact  form,  as  appears  from 
a  plat  made  a  part  of  the  verdict,  but  none  of  its'  exterior 
lines  run  with  the  cardinal  points  of  the  compass;  that  the 
southern  boundary  runs  south  70  degrees  21  minutes  east, 
while  none  of  the  other  three  sides  of  the  claim  are  bounded 
by  continuous  straight  lines;  that  at  and  before  the  issuing 
of  said  certificate  said  surveyor-general  duly  designated  the 
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portions  of  said  donation  accruing  to  the  husband  and  the 
Vfite  as  therein  mentioned;  and  that  thereafter  the  said  Will- 
son  and  wife,  daring  their  lives — the  former  having  died  in 
1856  and  the  latter  in  1874 — ^treated  said  designation  and 
partition  as  the  true  one.  That  as  to  the  premises  in  con* 
troversy,  the  plaintiff  is  the  successor  in  intei*est  of  said 
Ghloe  A..,  and  the  defendants  of  said  William  H.,  and  that 
the  same  ai'e  situated  to  the  south  of  the  dividing  line  de- 
scribed in  the  certificate,  but  to  the  north  of  a  line  running 
due  east  and  west,  and  dividing  the  donation  in  two  equal 
parts. 

Upon  these  findings  the  question  arises,  which  is  the  law- 
ful line  between  the  husband's  and  wife's  share  of  the  dona- 
tion, a  line  running  due  east  and  west,  or  one  running  par- 
rallel  with  the  southern  boundary  of  the  claim  ?  If  a  due 
east  and  west  line  is  the  correct  one,  the  premises  are  upon 
the  wife's  part,  and  the  plaintiff  is  entitled  to  recover  the 
possession;  but,  in  the  other  case,  they  are  upon  the  hus- 
band's half,  and  the  defendants  are  rightfully  in  posses- 
sion. On  behalf  of  the  plaintiff  it  is  argued  that  the  action 
of  .the  surveyor-general  in  dividing  the  donation  between  the 
husband  and  wife  was  subject  to  the  supervision  and  con- 
trol of  the  commissioner  of  the  general  land  office;  and  that 
the  designation  in  the  patent  of  the  husband's  and  wife's 
part  was  an  exercise  of  that  supervisory  power,  and  the  final 
action  and  judgment  of  the  highest  authority  oyer  the  sub- 
ject, and  therefore  so  far  as  the  patent  differs  from  the  cer- 
tificate in  this  respect,  the  latter  is  superseded  and  set 
aside. 

The  defendants  maintain  that  the  action  of  the  surveyor- 
general  in  making  the  division  between  the  husband  and 
the  wife  is  not  &ubject  to  review,  and,  therefore,  so  far  as 
the  patent  differs  from  the  certificate  in  this  respect  it  is 
void;  and  also,  that  the  patent  and  certificate  are  parts  of 
the  same  transaction,  the  former  being  based  upon  and 
referring  to  the  latter,  and  therefore  they  must  be  read  to- 
gether. 

Section  4  of  the  donation  act,  of  September  27,  185Q» 

under  which  this  donation  was  obtained,  gave,  by  wprds  Of 
87  . 
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present  grant,  to  a  settler  on  the  public  lands  in  Oregon, 
before  December  1,  1860,  who  had  resided  upon  and  calti- 
vated  the  same  for  four  successive  years,  if  a  married  man, 
six  hundred  and  forty  acres  (hereof,  one*half  to  himself,  the 
other  half  to  his  wife,  to  be  held  by  her  in*  her  own  right, 
and  provided  that  the  '*  surveyor-general  shall  designate  the 
part  inuring  to  the  husband  and  that  to  the  wife,  and  enter 
the  same  upon  the  records  of  his  office."  The  act  also  pro- 
vided (sections  6  and  7),  that  the  settler  should  give  notice 
of  the  precise  tract  claimed  by  him,  and  make  proof  of  com- 
pliance with  the  act  before  the  surveyor-general,  who  should 
thereupon  issue  a  certificate,  setting  forth  the  facts  in  the 
case,  and  return  the  proof  so  taken  to  the  commissioner  of 
the'general  land  office,  when,  if  he  ''find  no  valid  objection 
thereto,  a  patent  shall  issue  for  the  land  according  to  the 
certificate."  Section  15  declares  that  ''all  questions  arising 
under  the  act  shall  be  adjudged  by  the  surveyor-general, 
as  preliminary  to  a  final  decision  according  to  law." 

The  title  of  a  settler  under  the  donation  act  vested  in  him 
upon  the  passage  of  the  act  or  the  making  of  his  settlement, 
if  the  former  was  prior  to  the  latter,  subject  to  the  perform- 
ance of  the  conditions  upon  which  the  grant  was  made. 
(Chapman  v.  School  District^  1  Deady,  113;  Fields  y.  Squires, 
Id.  378;  Lamb  v.  Stair,  Id.  451-3;  Lamb  v.  Davenport^  1 
Saw.  638;  Mizner  v.  Vaughn,  2  Saw.  274;  Adams  v.  Burke, 
ante,  416.) 

The  patent  did  not  pass  the  title  to  Willson  and  wife,  but 
is  only  record  evidence  of  the  existence  of  their  title,  and 
the  facts  out  of  which.it  arose.  The  words  of  release  and 
transfer  contained  in  the  patent  are  part  of  an  established 
formula,  and  are  only  intended  to  operate  in  .cases  where 
the  government  has  some  interest  in  the  premises.  They 
could  be  of  no  efiect  in  this  case,  because  the  instrument 
shows  upon  its  face  that  the  title  of  the  government  was 
before  vested  in  Willson  and  wife  under  the  donation  act. 
Therefore  the  patent  is  in  law  only  a  record  of  the  previ- 
ously existing  rights  of  their  donees.  {Lavgdeuu  v.  Uanes, 
21  Wall.  629.) 

Until  the  partition  was  made,  the  husband  and  wife  were 
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tenants  in  oomtnon  of  the  whole  donation.  The  power  to 
make  this  partition  was  vested  by  the  act  in  the  surveyor- 
general,  without  qualification,  and  the  parties  had  no  con- 
trol over  it.  It  follows  that  he  might  divide  it,  so  that  an 
equal  number  of  acres  was  assigned  to  each,  by  a  line  run- 
ning to  any  point  of  the  compass  or  parallel  to  any  exterior 
line  of  the  claim.  But  I  think  his  action  in  this  particular 
was  subject  to  review.  It  is  not  declared  in  the  act  to  be 
final;  and  by  the  act  of  July  4, 1836  (5  Stat.  107),  re-organiz- 
ing the  general  land  office,  ''all  the  executive  duties,'*  then 
or  afterwards  prescribed,  by  any  law,  touching  the  disposi- 
tion of  the  pablio  lands  or  any  private  claim  thereto,  were 
made  subject  to  the  supervision  and  control  of  the  commis- 
sioner of  said  office.  The  making  of  this  partition  was  such 
a  duty,  and  the  action  of  the  surveyor-general  in  discharg- 
ing it  was  subject  to  the  supervision  and  control  of  the  com- 
missioner. If  he  exceeded  his  power  or  abused  his  discre- 
tion, it  would  be  the  duty  of  the  commissioner  to  interfere 
and  correct  his  action.  (BomarcFs  Heirs  v.  Ashley^a  Heira^ 
18  How.  44;  Castro  v.  Hendricks,  23  How.  443;  Leroi/  v. 
Jamison,  ante,  369.) 

Besides,  section  13  of  the  act,  as  above  quoted,  having 
declared  that  the  decisions  of  questions  arising  under  the 
act  by  the  surveyor-general  should  be  only  preliminary, 
and  section  7  having  provided  in  effect  that  patents  should 
not  issue  according  to  the  certificates  of  the  surveyor-gen- 
eral, when  it  appeared  to  the  commissioner  that  there  was 
any  valid  objection  thereto,  both  go  to  show  that  it  was  the 
intention  of  Congress  to  subject  the  action  of  the  former  to 
the  supervision  and  control  of  the  latter,  particularly  in  the 
allowing  of  certificates  for  donations,  which,  in  the  case  of 
married  persons,  practically  included  the  partition  thereof. 
Although  the  language  in  the  certificate  and  patent,  describ- 
ing or  indicating  the  partition  is  not  the  same,  they  are  not 
necessarily  contradictory,  and  therefore  it  does  not  follow 
that  it  was  intended  to  correct  or  change  the  former  by 
means  of  the  latter.  For,  if  the  commissioner  had  found 
an  objection  to  the  certificate  upon  this  point,  instead  of 
undertaking  to  correct  or  change  it  directly,  he  would^  as 
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the  practice  is  understood  to  haye  been,  returned  it  to  the 
survejor-generaJ,  i^ith  directions  to  change  the  partition; 
as,  for  instance,  to  make  it  by  an  eaat  and  west  line  instead 
of  one  parallel  to  the  southern  bonndarj  of  the  claim,  and 
then  have  issued  a  patent  upon  such  corrected  certificate. 
Indeed,  it  is  verj  questionable  whether  the  commissioner 
was  authorized  to  alter  or  modify  the  effect  of  a  certificate 
as  to  the  partition  or  otherwise,  by  means  of  the  patent  or 
in  any  way,  except  by  returning  the  certificate  to  the  local 
office  and  directing  the  desired  alteration  to  be  made  in  it. 
The  commissioner  had  no  power  to  issue  a  patent  except  in 
pursuance  of  law,  and  in  this  case  the  act  expressly  provides 
tiiat  ''patents  shall  issue  for  the  land  according  to  the  cer- 
tificate aforesaid;"  that  is,  in  conformity  with  a  certificate 
to  which  he  had  found  no  valid  objection.  The  act  does 
not  contemplate  that  there  shall  be  any  difference  in  the 
scope  and  operation  of  the  certificate  and  the  patent,  bat 
that  the  later  is  based  upon  and  conforms  to  the  former. 

In  the  case  at  bar,  taking  the  patent  and  applying  it  io 
the  plat  or  survey  of  the  donation — which  was  also  a  part 
ol  the  facts  or  proceedings  upon  which  tlie  patent  is  founded, 
and  with  which  it  was  required  to  conform — the  question 
arises  at  once  whether  it  was  intended  to  divide  the  dona- 
tion by  a  due  east  and  west  line  or  a  line  parallel  to  its  ex- 
terior north  and  south  lines. 

The  southern  and  northern  boundaries  not  being  parallel 
and  the  southern  one  being  the  only  one  that  is  a  contin- 
uous straight  line,  the  most  reasonable,  if  not  the  neces- 
sary conclusion  is,  that  if  the  donation  is  to  be  divided  by 
a  line  parallel  to  any  of  its  exterior  boundaries,  it  must  be 
the  southern  one.  This  line  runs  so  near  east  and  west  that 
a  partition  upon  a  line  parallel  to  it,  might  be  said  to  give 
the  north  half  to  one  party  and  the  south  half  to  the  other. 
In  addition  to  this  the  proposition  is  plausible,  that  a  grant 
of  the  north  or  south  half  of  a  tract  of  land,  lying  in  a  com- 
pact form  and  bounded  on  one  side — the  south  side — by  a 
continuous  straight  liue,  running  within  nineteen  degrees 
and  thirty-nine  minutes  of  a  due  east  and  west  course,  ought 
in  the  absence  of  anything  showing  a  contrary  intent,  to  be 
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understood  and  construed  as  applying  to  tbe  half  lying  to  the 
north  or  south  of  a  line  parallel  with  such  south  boundary. 
But  it  must  be  admitted  that  according  to  the  primary  and 
natural  sense  of  the  terms  used  in  the  patent  describing  the 
division  of  the  land  the  partition  line  is  a  due  east  and  west 
one.  The  expression — the  north  half  of  a  tract  of  land-^ 
would  ordinarily  be  understood  as  the  moiety  which  lies  to 
the  north  of  a  due  east  and  west  line,  and  the  south  half,  is 
the  remainder  or  what  lies  to  the  south  of  that  line.  This 
proposition  is  self-evident  and  cannot  be  made  plainer  by 
argument.  But  if  the  description  in  the  patent  of  the  two 
halves  of  the  claim  be  read  in  conjunction  with  that  in  the 
certificate,  the  uncertainty  in  the  patent  is  dispelled,  and*it 
becomes  apparent  that  the  donation  was  divided  by  a  line 
running  parallel  to  the  southern  boundary  of  the  tract. 

The  plaintiff  insists  that  this  cannot  be  done  because  the 
patent  does  not  refer  to  the  certificate  in  this  particular, 
and  for  the  reason,  that  all  which  preceded  the  patent  is 
merged  in  it,  and  cannot  now  be  used  to  control  or  affect 
it.  The  defendants  insist  that  the  patent  refers  to  the  cer- 
tificate and  thereby  adopts  it,  and  therefore  the  two  must  be 
read  together.  As  has  been  stated,  the  patent  mentions  the 
certificate  and  purports  in  a  general  way  to  be  issued  upon 
it.  Not  only  this,  but  it  substantially  recites  it,  except  as 
to  the  division  of  the  claim.  Upon  this  point  it  is  silent. 
Neither  does  it  otherwise  specially  adopt  or  refer  to  the 
certificate. 

True  the  grant  in  the  patent  of  the  south  and  north  half 
of  the  donation  to  Willson  and  wife,  respectively,  purports 
to  be  made  '4n  consideration  of  the  premises,"  but  the 
<' premises''  are  the  preamble  to  the  patent,  which  does  not 
specially  refer  to  the  certificate,  or  recite  that  portion  of  it 
which  designates  the  part  inuring  to  the  husband  and  the 
wife.  The  rule  of  law  relied  upon  by  the  defendants,  which 
declares  that  where  a  deed  refers  to  a  description  of  the 
premises  contained  in  another  writing,  such  description  is 
thereby  made  a  part  of  the  deed,  is  admitted.  (Allen  v. 
Bates,  6  Pick.  460;  Foes  v.  Ciisp,  20  Pick.  121.)  But  it 
does  not  appear  that  there  is  any  safe  ground  upon  which  to 
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Test  a  conclusion,  that  this  patent  refers  to  the  description 
or  designation  of  the  partition  given  in  the  certificate. 

Bat  I  do  not  think  it  necessary  that  the  patent  should 
specially  refer  to  or  adopt  the  description  in  the  certificate, 
to  make  it  a  part  of  it.  The  former  is  based  upon  the  lat-^ 
ter,  and  must  conform  to  it.  If  it  is  uncertain  or  insaiB- 
cient  in  its  desci*iptive  clanse,  reference  may  be  made  to  the 
certificate.  They  are  parts  of  one  transaction  or  proced- 
ure, successive  but  dependent  and  related  steps  in  the  prog- 
ress of  ascertaining  and  making  an  official  record  of  a 
pre-existing  fact  or  matter,  to  wit:  the  settlement,  resi- 
dence and  cultivation  of  the  settler,  Willson,  upon  the  pnb- 
lio  lands,  whereby  he  and  his  wife  each  became  the  owner 
in  fee  of  a  designated  half  of  a  compact  of  six  hundred  and 
forty  acres  thereof.  This  being  so,  the  designation  of  the 
partition  in  the  patent  may  be  read  and  construed  in  con- 
junction with  that  in  the  certificate.  (^  Opin.  111.)  If  they 
are  contradictory  and  irreconcilable,  in  my  judgment,  the 
latter  must  prevail.  The  patent  cannot  lawfully  issue,  oth- 
erwise than  in  accordance  with  the  certificate.  The  former 
is  only  intended  to  be  an  amplification  and  confirmation  of 
the  latter,  and  if  it  varies  from  it  in  any  material  particular, 
it  is  probably  so  far  void. 

For  the  same  reasons,  if  the  description  in  the  certificate 
should  materially  vaiy  from  the  plat  or  recorded  survey  of 
the  donation,  the  former  being  based  upon  the  latter  and 
necessarily  required  to  conform  to  it,  the  description  in  the 
plat  would  prevail. 

Taking  then  this  certificate  and  patent  together  and  read- 
ing them  as  parts  of  the  same  record,  it  appears  first,  that 
the  surveyor-general  partitioned  this  donation  between  the 
husband  and  wife  by  a  line  running  paralle)  with  the  south 
line  of  the  claim,  and  designated  the  half  north  of  this  line 
as  the  part  inuring  to  the  latter,  and  that  to  the  south  of  it 
as  the  part  inuring  to  the  former.  So  far  there  is  no  diffi- 
culty in  the  matter.  The  certificate  being  deposited  in  the 
general  land  office,  and  the  commissioner,  finding  no  valid 
objection  thereto,  caused  this  patent  to  issue  upon  and  in 
confirmation  of  the  same.     In  describing  the  parts  inuring 
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to  the  fansband  and  wife  respeotively,  instead  of  giving  the 
coarse  of  the  partition  line,  the  patent  simply  says  the 
south  half  to  William  H.,  and  the  north  half  to  Ghloe  A., 
hU  wife.  It  may  be  admitted  that»  strictly  speaking,  there 
can  be  but  one  north  half  of  a  donation,  and  that  must  be 
bounded  on  the  south  by  a  line  running  due  east  and  west. 
But  the  patent  is  not  speaking  in  the  abstract,  but  the  con- 
crete, of  the  halves  into  which  this  tract  had  already  been 
divided  by  the  surveyor-general,  as  appeared  by  the  certifi- 
cate from  which  it  was  drawn.  The  patent  did  not  initiate 
the  partition;  it  only  confirmed  and  recorded  one  already 
made.  Under  the  circumstances,  therefore,  it  was  natural, 
proper  and  convenient  that  the  patent  should  describe  the 
part  inuring  to  the  husband  as  the  south  half,  meaning 
thereby  the  half  lying  to  the  south  of  the  partition  line  de- 
scribed in  the  certificate.  Belatively,  the  parts  of  the 
donation  assigned  by  the  patent  to  the  husband  and  wife 
are  the  north  and  south  halves  of  it.  They  are  the  north 
and  south  halves,  because  they  are  not  the  east  and  west 
ones.  '^ 

Beading  the-certificate  and  patent  together,  there  is  no 
other  reasonable  or  even  possible  conclusion,  but  that  the 
partition  line  is  one  running  parallel  with  the  south  line  of 
the  claim.  The  patent  is  not  in  conflict  with  the  certificate, 
but  is  only  obscure  where  the  other  is  plain.  But  if  this 
were  otherwise,  it  would  not  affect  the  result.  Upon  both 
reason  and  authorityi  I  am  satisfied  tbat  so  far  as  a  patent 
varies  from  the  certificate,  upon  which  it  issues,  it  is  with- 
out authority  of  law  and  therefore  void.  A  patent  can  only 
issue  upon  a  certificate  to  which  no  valid  objection  is  found, 
and  therefore  must,  in  the  nature  of  things  as  well  as  by  the 
express  words  of  the  act,  issue  in  accordance  with  it.  If 
objection  is  found  to  the  certificate  it  cannot  be  corrected 
by  the  patent,  but  the  certificate  must  be  corrected  and  the 
patent  issue  upon  it,  and  in  conformity  with  it.  Therefore, 
there  can  be  no  presumption  that  the  commissioner  ob- 
jected to  this  partition  ,by  the  surveyor-general,  and  under- 
took to  correct  it  by  the  patent,  but  the  contrary;  that  he 
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found  it  without  objection,  and  tbe  patent  issued  in  con- 
lirmation  of  it. 

It  appearing  from  the  special  yerdict  that  the  premises  in 
controTcrsy  are,  upon  the'  part  of  the  donation,  assigned  to 
William  H.  Willson,  the  defendants  must  have  judgments 
in  bar  of  the  actions  and  for  costs. 

As  to  the  statement  in  the  special  yerdict  concerning  the 
acquiescence  of  Willson  and  wife  in  the  partition  line 
named  in  the  certificate,  I  have  not  found  it  necessary  to 
consider  what,  if  any,  effect  ought  to  be  given  to  it« 
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District  Cotjbt,  District  of  Calitornia. 
March  28,  1876. 

I .  Forfeiture— Intention  to  Defraud.— Where,  in  a  vail  biongiii  by 
the  United  States  to  recover  the  value  of  certain  goods  alleged  to  have 
been  fraudulently  invoiced  below  their  true  cost,  it  appeared  that  the 
defendant  wa»  not  the  owner  or  shipper  of  the  goods^  but  merely  s 
consignee  thereof  for  the  purpeeeof  s^ing  them:  Bekt,  that  knowledge 
on  his  part  of  the  fraudulent  under-valuatiou  wa«  necessary  to  estab- 
lish the  ''actual  intention  to  defraud  the  United  States"  within  the 
meaning  of  the  sixteenth  section  of  the  act  of  June  22,  1874.^ 

Before  Hoftman,  District  Judge. 

» 

Walter  Van  Dyke  and  John  M,  Coghlan,  attorDejs  for  the 
United  States. 

LaJtimei'  d  Morrow^  C.  A,  McNulty,  E,  B.  Maaticky  and 
Eastman  dk  Neuman,  attorneja  for  defendant. 

Hoffman,  J.  Thia  is  an  action  bronghi  by  the  United 
States  to  recover  the  ralue  of  certain  hides  alleged  to  have 
been  fraadulentlj  imported  into  this  port  by  the  defendant. 
The  alleged  fraud  consisted  in  entering  the  goods  bj 
means  of  false  and  frandnlent  inroices,  which  stated  the 
cost  of  the  goods  at  the  place  of  exportation  to  be  a  lesssnm 
than  the  actual  cost  thereof,  with  intent  to  etade  a  part  of 
the  duties  thereupon  and  legally  chargeable  thereon. 
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By  tbe  sixteenth  section  of  the  act  of  June  22cl,  1874  (18 
Stat,  at  Large,  p.  189),  it  is  in  snbstance  provided  that  in 
all  actions  to  enforce  a  forfeiture  or  to  recover  the  value  of 
goods  by  reason  of  any  violation  of  tlie  provisions  of  the 
customs  revenue  laws,  it  shall  be  the  duty  of  the  court  to 
submit  to  the  jury  as  a  distinct  and  sepai^ate  proposition, 
whether  the  alleged  acts  were  done  with  an  actual  intention 
to  defraud  the  United  States,  and  to  require  upon  such 
proposition  a  special  finding  by  the  jury,  and  if  the  cause 
be  tried  by  the  court  without  a  jury,  it  shall  be  the  duty  of 
the  court  to  pass  upon  and  decide  such  proposition  as  a  dis- 
tinct and  separate  finding  of  fact,  and  unless  intent  to 
defraud  shall  be  so  found,  no  fine,  penalty  or  forfeiture 
shall  be  imposed. 

'  Twp  separate  issues  are  thus  presented  in  this  case:  1. 
Were  the  goods  undervalued  in  point  of  fact  and  the  in- 
voices thereof  false;  and,  2.  Were  the  entries  of  the  goods 
made  with  an  actual  intention  on  tiie  part  of  the  defendant 
to  defraud  the  United  States. 

The  evidence  as  to  the  actual  cost  or  market  value  of  the 
goods  at  the  places  of  exportation  is  very  voluminous  and 
conflicting.  I  have  not  thought  it  necessary  to  enter  into 
an  elaborate  analysis  of  it,  as  the  plaintiffs  have,  in  my  judg- 
ment, failed  to  prove  the  actual  fraudulent  intent  on  the 
part  of  the  defendant  which  the  statute  requires  the  court 
to  find  as  a  distinct  and  separate  proposition  before  a 
forfeiture  can  be  imposed.  In  discussing  the  evidence 
bearing  upon  this  proposition,  I  shall  therefore  assume 
that  the  goods  were  in  fact  invoiced  at  less  than  their  cost. 
The  question  is,  did  the  defendant  know  it?  The  number 
of  false  entries  upon  which  the  action  is  brought  is  twenty- 
seven.  They  were  made  during  a  period  extending  from 
July  29,  1869,  to  February,  1872.  If  the  defendant  was  the 
owner  of  the  goods,  or,  if  the  importations  were  made  on 
his  accpunt,  the  inference  would  be  irresistible  that  he  was 
awafe  of  the  false  valuation.  He  could  not  have  failed  to 
know  what  prices  he  paid  for  them.  But  he  contends  that 
in  every  instance  he  was  a  bare  consignee,  thai  he  had  no 
knowledge  of  the  price  paid  by  his  consignor,  and  that  he 
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merely  sold  the  goods  and  placed  the  net  proceeds  to  the 
credit  of  the  latter. 

To  these  facts  the  defendant  testifies  in  the  most  positive 
manner.  To  meet  this  proof  the  government  has  produced 
the  entries  made  at  the  Custom  House  with  the  oaths  and 
invoices  that  accompany  them.  From  these  entries  it  ap- 
pears that  in  twelve  instances  out  of  twenty-seven  the 
defendant  on  entering  the  goods  took  the  ''owner's  oath" 
instead  of  that  of  a  consignee.  It  is  replied  that  this  was 
done  through  the  mistake  of  the  broker  who  prepared  the 
papers,  and  in  support  of  this  averment  the  defendant 
appeals  to  his  books.  The  entries  from  the  Custom  House 
show  that  on  the  first  five  importations  the  defendant  took 
the  consignee's  and  not  the  owner's  oath.  The  entry  of  the 
sixth  importation  is  missing.  But  in  all  of  these  instances 
the  journal  of  the  defendant  shows  that  the  proceeds  of 
the  goods  were  credited  to  the  consignor.  The  book  con- 
taining the  copy  of  the  account  of  sales  of  these  shipments 
rendered  to  the  shippers  is  not  produced.  It  is  alleged  to 
have  been  destroyed.  The  evidence  on  that  point  will  be 
considered  hereafter. 

On  the  seventh  importation  the  defendant  took  the 
owner's  oath.  He  claims  that  this  was  by  the  mistake  of 
his  broker,  and  in  support  of  his  assertion  refers  to  the  fact 
that  the  consular  certificate  presented  with  the  invoice  to 
the  Custom  House  shows  that  the  consignor  was  the  ship- 
per and  owner.  He  also  exhibits  the  entries  in  his  journal 
where  the  proceeds  are  duly  credited  to  the  consignor,  and 
his  press-copy  account  of  sales,  in  which  an  account  is 
rendered  to  the  consignor  of  the  proceeds  of  and  charges 
upon  the  goods. 

The  circumstances  are  similar  in  regard  to  the  eigl^h  im« 
portation.  The  defendant  took  the  owner's  oath.  But  the 
consignor  declares  before  the  consul  that  he  is  owner  and 
shipper,  and  the  journal  and  account-sales-book  show  that 
an  account  sales  and  charges  was  duly  rendered  to'  the 
shipper,  and  a  corresponding  credit  given  in  the  journal. 
It  is  unnecessary  to  state  in  detail  the)  circumstances  as  dis- 
closed by  the  Custom  House  papers  and  the  defendant^ 
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books  with  regard  to  each  importation  in  which  he  has 
taken  the  oath  as  owner.  They  may  be  summarized  as  ioU 
lows: 

In  six  instances  ont  of  the  twelve  the  papers  show  that 
the  shipper  declared  before  the  consul  that  he  was  the  owner 
of  the  goods  shipped.  In  the  other  cases  he  declared  himself 
to  be  the  shipper.  In  every  instance  but  two,  both  the  jour- 
nal and  the  account-sales-book  show  that  accounts  of  sales 
of  the  goods  were  duly  rendered  to  the  shippers,  and  credits 
duly  given  in  the  journal.  In  the  two  instances  referred  to, 
the  entries  in  the  journal  cannot  be  found.  But  the  accounts 
of  sales  are  produced.  In  every  other  instance  the  oath 
taken  by  the  defendant  is  that  of  a  consignee.  The  journals 
show  a  oredit  given  to  the  shipper,  and  the  account-sales- 
book  an  account  rendered  to  him,  except  as  before  stated  in 
the  case  Of  the  first  six  importations,  the  account-sales-book 
relating  to  which  has  been  destroyed. 

The  broker  employed  by  the  defendant  corroborates  in 
the  most  positive  manner  the  testimony  of  the  defendant. 
He  states  that  his  instructions  invariably  were  to  enter  the 
goods  in  the  name  of  defendant  as  consignee,  and  that  if  the 
form  of  oath  as  owner  has  been  filled  out  and  submitted  for 
his  signature  it  was  through  mistake.  He  attributes  the 
error  to  the  great  haste  with  which  business  of  this  nature 
is  necessarily  conducted.  He  might  with  probably  equal 
truth  have  added  that  such  errors  arise  from  the  laxity  and 
carelessness  which  universally  prevail  when  any  '^custom- 
house" oath  is  to  be  taken  or  administered.     The  broker*s 

• 

statement  as  to  his  mistakes  or  those  of  his  clerk  is  con- 
firmed by  the  fact  that  in  several  instances  where  the 
owner's  oath  was  taken  by  the  defendant  the  papers  them- 
selves disclosed  that  the  shipper  was  the  owner.  No  proof 
has  been  ofiered  on  the  part  of  the  United  States  to  rebut 
the  evidence  on  this  point  produced  by  the  defendant.  The 
correspondence  between  himself  and  the  shippers  of  the 
goods  for  a  considerable  period  has  not  been  produced. 
The  District  Attorney  suggests  that  it  may  have  been  pur- 
posely destroyed.  But  the  defendant  has  shown  by  hia  own 
testimony,  by  that  of  his  partner,  and  by  the  porter  in  his 
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employment,  that  the  papers  in  question  were  packed  in  a 
box  and  placed  in  a  cellar  where  they  became  saturated 
with  water  and  rat-eaten.  His  partner  ordered  them  bnmt 
np  as  useless,  which  was  done  by  the  porter.  This  occurred, 
they  assert,  before  this  suit  was  commenced  or  anticipated. 
This  evidence  is  uncontradicted  except  by  some  testimony 
tending  to  show  that  it  was  possible  that  the  defendant 
might  have  been  aware  that  some  investigations  with  regard 
to  these  importations  were  on  foot. 

We  are,  I  think,  justified  in  concluding  that  the  Gk>yem- 
ment  has  failed  to  establish  a  guilty  knowledge  of  the  false* 
hood  of  the  invoices,  and  the  consequent  intent  to  defraud, 
from  any  relation. of  the  defendant  to  the  goods  as  owner. 
But  if  he  had  that  knowledge  as  agent,  merely,'  it  would  be 
sufficient  to  establish  the  fraudulent  intent.  But  of  this 
there  can  scarcely  be  said  to  be  any  proof.  The  defendant 
had,  as  he  testifies,  no  interest  whatever  in  the  shipments, 
not  even  by  way  of  commissions.  His  remuneration  was  de- 
rived from  commissions  on  purchases  made  by  him*  at  this 
place,  of  goods  to  be  shipped  to  his  correspondents.  No 
commissions  were  charged  by  him  on  goods  consigned  to 
him  for  sale. 

The  price  at  which  the  goods  in  question  were  yalued  in 
the  invoices  had  been  for  a  long  time  uniform  and  universal 
among  all  the  importers.  They  appear  to  have  valued  them 
at  one  dollar  and  fifty  cents  each,  irrespective  of  their  quality 
.  or  condition.  This  valuation  had  been  for  years  accepted 
as  just  by  the  custom-house  authorities.  I  see  no  reason 
for  supposing  that  the  defendant,  receiving  the  goods  as  he 
did,  would  be  more  likely  to  know  their  real  cost  or  true 
value  than  the  officers  of  the  government  charged  with  the 
duty  of  ascertaining  those  facts.  If,  however,  the  facts 
were  clear  and  the  undervaluation  gross  and  undeniable, 
we  might  still  suspect  that  the  defendant  must,  in  the  course 
of  his  business,  have  become  aware  of  it.  But  even  after 
the  very  full  investigation  which  the  subject  has  under- 
gone in  the  trial  of  this  cause,  the  evidence  remains  very 
conflicting,  and  the  conclusion  to  be  reached  open  to  doubt. 
It  is,  I  think,  plain,  that  parties  at  this  place  who  sought 
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to  engage  in  the  trade  were  unable  to  obtain  at  Mazatlan, 
La  Paz,  and  Oape  St.  Lucas,  bides  at  tbe  price  at  which 
these  goods  were  invoiced.  The  explanation  of  this  fact, 
given  by  the  defendant's  witnesses,  is  that  the  trade  in  hides 
is  at  these  places  in  the  hands  of  a  small  number  of  persons 
who  enter  into  contracts  with  the  rancheros  to  take  all  their 
hides,  of  whatever  quality,  at  a  fixed  price,  and  to  make  ad- 
vances to  them  on  the  credit  of  the  hides  to  be  subsequently 
delivered.  They  thus  have,  it  is  said,  a  kind  of  monopoly 
which  not  only  enables  them  to  secure  hides  at  a  lower  rate 
than  that  which  a  foreigner  wou}d  be  obliged  to  pay,  but 
also  to  advance  the  prices  at  the  ports  of  shipment.  It  is 
also  testified  that  when  ''culls,"  or  damaged  hides,  bull 
hides,  etc.,  are  taken  into  account,  an  average  price  of  one 
dollar  and  fifty  cents  is  not  an  unfair  statement  of  the  cost, 
although  selected  lots  might  be  worth  much  more.  A  large 
number  of  witnesses  testify  to  these  facts,  among  them 
three  ex-consuls  of  the  United  States,  who  are  acquainted 
with  or  have  been  engaged  in  the  trade. 

What  conclusion  should  be  reached  after  a  careful  con- 
sideration of  all  the  testimony,  I  have  not  determined,  and 
it  is  unnecessary  now  to  decide.  I  advert  to  the  state  of  the 
proofs  merely  to  show  that  the  undervaluation,  if  any,  was 
not  so  gross  and  indisputable  as  to  justify  the  belief  that  it 
was  qotoriotts  to  all  engaged  in  the  trade,  and  consequently 
was  knowh  to  the  defendant.  On  the  issue,  therefore,  upon 
which,  by  the  terms  of  the  act,  I  am  required  to  pass  as  a 
distinct  and  separate  proposition,  I  find  that  it  is  not 
proved  that  the  acts  alleged  in  the  complaint  were  done 
with  an  actual  intention  to  defraud  the  United  States. 

Judgment  must,  therefore,  be  entered  for  the  defendant. 
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refused  to  eojoin  an  execution  and  sale  until  the  partner- 
ship accounts  were  taken  and  liquidated,  on  the  ground  of 
the  absence  of  precedents.  But  Mr.  J.  Story  considers  this 
an  insufficient  reason  for  denying  the  injunction,  and  Mr. 
Gh.  Kent  admits  in  his  commentaries  (vol.  3,  p.  65,  5th  ed 
in  voia)  that  the  more  fit  and  suitable  rule  of  practice  would 
seem  to  be  to  have  the  adjustment  of  the  partnership  ac- 
counts precede  the  sale. 

In  Douglas  v.  IVinsloto,  20  Main  92-3,  Mr.  Justice  Wes- 
ton, speaking  of  the  right  of  a  separate  creditor  to  attach 
the  interest  of  one  partner  in  the  goods  of  the  firm,  says, 
''This  right  has  been  repeatedly  exercised  and  has  never 
been  defeated  so  far  as  the  cases  have  come  to  our  knowl- 
edge, unless  in  behalf  of  partnership  creditors. '*"  So  in  Tap^ 
pan  V.  Blaisdell,  5  N.  H.,  193,  it  is  said  by  Bichardson, 
C.  J.,  to  be  well  settled  that  partnership  property  cannot 
be  holden  to  pay  the  separate  debt  of  an  individual  partner 
until  all  the  partnership  debts  are  paid.  All  that  can  be 
taken  is  the  interest  of  the  debtor  in  the  firm — not  the  part- 
nership effects  themselves,  but  the  right  of  the  partner  to  a 
share  of  the  surplus  that  may  remain  after  all  the  debts  are 
paid." 

In  Vermont  the  partnership .  creditors  are  in  equity  pre- 
ferred to  separate  creditors,  out  of  the  partnership  assets  of 
an  insolvent  firm,  notwithstanding  the  separate  creditors 
have  first  attached  those  assets.  ( lVashbti$ui  v.  BL  of  B.  F., 
10  Law.  Bep.,  269;  Bardwdl  v.  Pen^y,  id.  257.) 

Mr.  Ch.  Kent  states  the  rule  to  be ' '  that  partnership  effects 
cannot  be  taken  by  attachment  or  sold  on  execution  to  sat- 
isfy a  creditor  of  one  of  the  partners  only,  except  it  be  to 
the  extent  of  the  interest  of  such  separate  partner  in  the 
effects  of  the  settlement  of  all  accounts.*  The  sale  is  made 
subject  to  the  partnership  debts,  and  is,  in  effect,  only  a 
sale  of  the  undefined  surplus  interest  of  the  partner  defend- 
ant, after  the  partnership  debts  are  paid.''  He  adds  in  a 
note,  "the  doctrine  of  moieties  is  now  exploded,  and  the 
creditors  under  execution  or  process  of  foreign  attachment, 
or  assignees  of  a  partner  or  purchasers  at  sheriffs'  sales, 
can  take  only  the  interest  of  the  debtor  in  the  partnership 
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fands,  subject  to  the  accounts  of  the  partnership.  That  in- 
terest, and  not  the  partnership  effects  is  sold,  and  that  in- 
terest is  merely  the  share  found  to  belong  to  the  debtor 
upon  an  adjustment  in  equity  of  the  partnership  accounts." 
(See  Story  on  Partn.,  sec.  261.  262.)  Mr.  Gow,  on  Partn., 
sec.  365,  says  ''The  levy  under  the  execution  transfers 
no  part  of  the  joint  property.  It  merely  gives  the  right  to 
an  account." 

I  do  not  understand  that  these  general  and,  indeed,  ele- 
mentary principles  are  denied.  But  it  is  contended  that 
the  purchaser  at  the  executions,  or  his  assignee,  may  now 
hold  the  partnership  property  bought  by  him  freed  from  the 
claims  of  the  joint  creditors,  because  the  interest  of  both 
parties  has  been  levied  on  and  purchased  by  him,  and  this- 
accounting  is  not  now  asked  for  by  either  partner.  No  au- 
thority is  cited  for  this  position.  The  rights  to  be  protected 
are  those  of  the  joint  creditors;  and  perhaps  those  of  the 
separate  creditors  might  be  involved  if  the  plaintiff  in  the  two 
suits  against  the  individual  partners  is  allowed  to  appro- 
priate all  the  joint  assets.  The  Bankrupt  Act  explicitly 
directs  that  the  joint  assets  shall  be  first  applied  to  the  pay- 
ment of  joint  debts,  and  the  separate  assets  to  the  payment 
of  separate  debts.  The  right  thus  given  to  these  classes  of 
creditors,  respectively,  is  absolute,  and  must  be  enforced 
by  the  court.  It  is  conferred  by  law,  and  is  not  evolved  out 
of,  or  through  the  equity  of  the  partners,  which  is  by  some 
supposed  to  be  the  only  foundation  of  the  analogous  rule  of 
the  Court  of  Chancery.  The  sale  on  execution  of  either  or 
both  the  partners'  interest  in  the  joint  assets  in  satisfaction 
of  a  separate  debt  gave  to  the  purchaser,  as  we  have  seen, 
only  an  interest  in  the  assets  which  might  remain  after  the 
payment  of  the  partnership  debts.  The  fact  that  he  pur- 
chased the  interest  of  two  of  the  partners  sold  on  separate 
executions,  can  have  no  effect  to  enlarge  the  interest  of 
either  acquired  en  the  separate  sale  of  that  interest.  He 
took  merely  a  right  to  an  account,  and  can  now  hold^  the 
partnej'ship  assets  only  subject  to  that  account,  and  in  en- 
tire subordination  to  the  claims  of  the  joint  creditors.     If, 

upon  the  settlement  of  the  joint  estate,  any  surplus  should 
38 
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result  in  favor  of  either  of  the  partners,  it  will  belong  to 
the  purchaser  of  the  interest  of  that  partner,  proyided  the 
judgment  be  valid  and  not  obnoxious  to  any  objection  under 
the  Bankruptcy  Act.  This  is  all  the  interest  which  the 
sheriff  could  sell,  or  has  pretended  to  sell,  and  all  the  pur- 
chaser could  acquire. 

In  the  case  of  Menagh  v.  WhiiweU^  62  N.  Y.  149,  the 
question  presented  in  this  case  was  elaborately  examined. 
It  was  there  held,  upon  reasons  which  admit  of  no  answer, 
that  when  a  partner  sells  his  interest  to  a  stranger,  or  it  is 
sold  upon  execution  against  him,  his  right  to  have  the  part- 
nership debts  paid,  and  his  liability  therefore  discharged 
out  of  the  property,  are  not  divested  by  the  sale.  And  this 
-right  is  not  affected  by  the  fact  that  the  separate  interests  of 
all  the  partners  are  thus  disposed  of.  It  was  further  held, 
that  partnership  debts  have,  in  equity,  an  inherent  priority 
of  claim  to  be  discharged  out  of  the  partnership  property, 
and  as  between  a  firm  and  its  creditors,  the  title  of  the 
former  to  the  joint  property  is  not  divested  by  any  separate 
transfers  to  strangers  by  either  one  or  all  of  the  partners  in 
payment  of  their  individual  debts,  or  by  proceedings  against 
them  separately  with  reference  to  their  individual  interests; 
and  when  there  has  been  no  transfer  by  the  firm,  and  the 
property  remains  in  specie,  and  capable  of  being  levied 
upon,  it  may  be  followed  in  the  hands  of  those  claiming  by 
virtue  of  such  transfers  or  proceedings,  and  may  be  levied 
on  by  a  judgment  creditor  of  the  firm.  I  consider  this  au- 
thority decisive. 

The  question  whether  the .  leasehold  property  was  firm 
assets  will  of  course  remain  open  to  contestation.  Prem- 
ises used  by  partners  for  the  purpose  of  carrying  on 
their  trade  prima  facie  form  part  of  the  partnership  prop- 
erty. (Featlieratonhangh  v.  Fenwick^  17  Ves.  308.)  But 
this  presumption  may  be  rebutted.  Until  this  question 
can  be  determined,  and  an  account  taken  if  the  property 
be  found  to  be  firm  assets,  the  injunction  against  the  de- 
fendant must  be  retained.  Perhaps  the  more  tegular 
course  would  be  to  appoint  a  receiver  to  collect  the  rents 
pendente  lite.    But  I  see  no  objection  to  permitting  them  to 
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be  collected  by  the  assignee,  to  be  held  by  him  as  a  distinct 
and  separate  fund,  and  to  be  accounted  for  to  the  defendant 
if  the  property  should  not  *be  found  to  be  firm  assets,  and 
the  judgments  and  levies  prove  to  be  regular  and  valid,  or 
if,  after  liquidating  the  partnership  accounts,  any  surplus 
should  result  in  favor  of  either  partner  individually. 

In  the  meantime,  he  should  be  enjoined  from  parting 
with  the  certificates,  and  collecting  or  attempting  to  collect 
the  rents. 


W.  T.  Wythe  v.  A.  Myers. 

CiBCurr  CoxTBT,  District  of  Obeoon. 
ApRtt  10, 1876. 

1.  Irrelevant  Allegation. — In  an  action  to  recover  the  possession  of 

real  property,  a  statement  in  the  answer  of  the  grounds  upon  or  means 
by  which  the  defendant  claims  to  be  the  owner  of  the  property  is  irrel- 
evant, and  may.  be  stricken  out  on  motion. 

2.  Frivolous  Allegation. —An  allegation  in  the  answer  to  the  effect 

that  the  defendant  derives  title  to  the  premises  from  the  administrators 
of  W.  H.  Willson,  it  not  appearing  that  said  Willson  was  ever  seised 
or  possessed  of  the  property,  is  frivolous,  and  may  be  stricken  out  on 
motion. 

3.  Same  Subject. — ^An  allegation  that  the  administrators  of  said  Willbon 

conveyed  the  premises  to  the  defendant's  grantors  on  March  30,  1859, 
**  in  obedience  to  an  order  of  the  Probate  Court  of  Marion  countv,''  of 
March  29,  1859,  may  be  stricken  out  as  frivolous  and  irrelevant — it  not 
appearing  therefrom  that  said  order  was  duly  or  lawfully  made,  or  that 
such  court  had  authority  to  make  the  same. 

4.  Allegation  of  Ownership.— The  defendant  may  allege  in  his  answer 

that  he  is  the  owner  of  the  premises  in  controversy,  but  if  he  couples 
such  allegation  with  a  statement  of  the  grounds  of  his  title  from  which 
it  does  not  appear  that  he  is  such  owner,  the  matter  may  be  stricken 
out  as  sham. 

5.  Counter-claim  for  Improvements. — A  counter-claim  for  permanent 

improvements  should  not  be  pleaded  to  the  whole  complaint,  but  only 
to  so  much  thereof  as  to  which  it  is  an  answ^er  or  defense;  and  it  should 
allege  the  present  value  of  said  improvements,  and  that  they  better  the 
condition  of  the  property  for  the  ordinary  purposes  for  which  it  is 
used. 

6.  Damages  for  Withholding  Possession.-— The  right  to  damages  for 

withholding  the  possession  of  real  property  given  by  the  Oregon  Code, 
(Sees.  313,  318)  is  equivalent  to  the  action  of  trespass  for  mesne  profits 
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given  by  the  common  law,  and  includes  all  damages  to  which  the 
owner  is  entitled  on  account  of  the  wrongful  occupation  of  the  prem- 
ises, as  well  for  waste  committed  or  suffered  by  the  occupant  as  the 
'  value  of  the  use  and  occupation;  such  right  is  a  distinct  cause  of  action, 
and  if  joined  with  a  claim  for  possession,  should  be  separately  stated. 

7.  Statute  of  Limitations. — ^Lapse  of  time  short  of  twenty  years  is  not 

a  bar  to  an  action  to  recover  possession  of  real  property  where  the  de- 
fendant claims  under  a  sale  by  an  administrator,  except  where  the  sale 
was  made  under  section  42  of  chapter  V  of  the  Code  of  1854,  to  pay 
the  decedent's  debts,  and  the  plaintiff  claims  under  such  decedent. 

8.  Citizenship  of  Parties.— If  a  defendant  wishes  to  contest  the  citi- 

zenship of  the  parties  to  an  action  in  the  national  courts,  he  must  do 
so  by  plea  in  abatement;  and  such  a  plea,  if  joined  to  one  to  the 
merits,  may  be  stricken  out;  but  is  not  liable  to  a  demurrer. 

Before  Deabt,  District  Judge. 
Motion  to  strike  oat  defenses. 
Addison  C.  Gibbs  and  Ellis  BugJies,  for  plaintiff. 
J.  Quinn  Thornton  and  W.  F,  JinrwiZe,  for  defendant. 

Deabt,  J.  This  is  an  action  to  recover  the  possession 
of  lots  three  and  four  and  a  portion  of  two  in  block  nine,  in 
the  town  of  Salem,  together  with  damageei  for  withholding 
the  same.  The  complaint  alleges  that  the  plaintiff  is  a  citizen 
of  California,  and  the  defendant  of  Oregon.  The  answer 
denies  that  the  defendant  is  a  citizen  of  Oregon,  and  in 
connection  with  such  denial  alleges  that  he  is  a  citizen  of 
California.  The  answer  also  contains  a  denial  of  the  owner- 
ship of  the  plaintiff  and  his  right  to  the  possession.  It  also 
contains  the  following  pleas  or  defenses: 

1.  That  the  defendant  is  the  owner  of  the  premises  and 
entitled  to  the  possession  of  the  same;  and  that  he  derives 
title  thereto  by  sundry  mesne  conveyances  from  E.  M. 
Barnnm  and  Jesse  M.  Shepherd,  to  whom  J.  G.  Willson  and 
C.  A.  Willson,  as  administrators  of  the  estate  of  William 
H.  Willson,  conveyed  the  same  on  March  30,  1859,  '^  in 
obedience  to  an  order  of  the  Probate  Court"  of  the  proper 
county  made  on  March  29  of  said  year; 

2.  That  permanent  improvements  of  the  value  of  one 
thousand  dollars  have  been  made*  upon  the  premises  by 
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tfhose  under  whom  the  defendant  claims  "  holding  the  same 
by  the  title  thns  derived  adversely  to  the  claim  of  the  plaint- 
iff, in  good  faith;'* 

3.  That  **  more  than  five  years  had  elapsed  between  the 
commencement  of  this  action  and  the  time  of  making  the 
sale  by  the  administrators  aforesaid  on  March  29,  1869/' 
and  the  making  of  the  conveyances  by  said  administrators 
to  said  Barnnm  and  Shepherd  '^in  obedience. to  an  order 
.  of  the  Probate  Court  of  said  Marion  county." 

The  plaintiff  moves  to  strike  out  each  of  these  three  de- 
fenses as  sham,  frivolous  and  irrelevant.  The  motion  must 
be  allowed.  All  of  the  first  defense,  except  the  allegation  of 
ownership,  is  at  best  a  mere  statement  of  the  evidence  upon 
which  the  defendant  relies  to  sustain  his  claim  of  ownership, 
and  is  therefore  irrelevant.  But  so  far  as  appears,  it  is  also 
frivolous.  How  a  conveyance  of  the  premises  by  the  ad- 
ministrators of  William  H.  Willson,  deceased,  could  vest 
or  pass  the  title  to  any  one  is  not  apparent  It  is  nowhere 
alleged  that  said  William  H.  ever  owned  or  had  any  interest 
in  the  property,  and  it  might  as  well  be  alleged  that  the  de- 
fendant derived  title  from  the  man  in  the  moon.  But  ad- 
mitting that  he  died  seised  of  it,  the  plea  does  not  show 
that  the  Probate  Court  of  Marion  county  ever  acquired  juris- 
diction to  direct  the  administrators  to  make  a  conveyance. 
It  is  not  even  alleged  that  the  order  was  '*  duly"  or  "law- 
fully" made.  At  the  date  of  this  alleged  transaction  the 
Probate  Court  had  authority  to  order  the  sale,  of  a  decedent's 
lands  to  pay  his  debts,  and  also  to  order  his  ^ininistrator 
to  make  a  conveyance  of  any  part  thereof  which  in  his  life- 
time he  had  become  "bound  by  contract  in  writing  to  con-. 
vey."  (Or.  Code  1864,  chaps.  V  and  MI.) 

But  this  defense  of  ownership  in  the  defendant  does  not 
state  under  which  of  these  provisions  this  order  was  made, 
nor  in  any  way  allege  or  show  that  the  court  had  authority 
to  make  it.  Standing  by  itself,  the  simple  allegation  of 
ownership  in  the  defendant  is  8u£Scient  and  proper;  but 
being  coupled  with  what  follows,  it  must  be  understood  to. 
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be  only  snoh  owoership  as  such  a  conveyance  would  trans- 
mit. Thus  qoalified,  it  amounts  to  nothing,  and  is  a  sham. 
The  second  defense  is  frivolous  and  irrelevant,  because 
it  does  not  appear  that  such  improvements  are  now  of  any 
value,  or  that  they  better  the  condition  of  the  property  for 
the  ordinary  purposes  for  which  it  is  owned  and  used.  {Neff 
V.  Pennoyer,  ante,  495.)  It  simply  alleges  that  these  im- 
provements cost  one  thousand  dollars.  What  is  their  pres- 
ent value,  of  what  they  consist,  and  when  they  were  made . 
does  not  appear.  A  counter-claim  for  permanent  improve- 
ments is  confined  to  their  value  at  the  time  of  trial,  and  this 
value  ought  to  be  alleged  in  the  pleading.  (Sec.  318,  Or. 
Civil  Code.)  Besides  this  defense,  although  separately 
stated,  does  not  refer  to  the  cause  of  action  to  which  it  was 
intended  as  an  answer.  (Sec.  72,  Or.  Civil  Code.)  I  sup- 
pose it  is  intended  as  an  answer  to  the  claim  for  damages  for 
withholding  the  possession,  but  it  professes  to  be  in  answer 
to  the  complaint  generally.  The  only  excuse  for  this  is, 
that  the  claim  for  damages  is  stated  in  the  complaint  as  if 
it  was  only  an  incident  of  the  right  to  recover  the  possession. 
But  this  is  an  error.  The  right  to  recover  the  possession 
of  the  property  and  damages  for  withholding  such  posses- 
sion are  separate  causes  of  action,  which,  for  convenience 
and  economy  may  be  joined  in  one  complaint.  (Or.  Civil 
Code,  sees.  91,  313,  318.)  The  complaint  also  alleges  that 
the  defendant  has  unlawfully  wiUiheld  the  possession  of  iJie 
premises  for  six  years,  and  that  the  value  of  the  rents,  is- 
sues and  profits  during  that  period  is  one  thousand  dollars, 
which  he  seeks  to  recover  as  something  other  and  difierent 
than  the  five  hundred  dollars  claimed  as  damages  for  with- 
holding the  possession.  The  right  to  damages  for  with- 
holding the  possession  of  real  property  given  by  the  Or. 
Code,  sees.  313,  318,  is  equivalent  to  the  action  of  trespass 
for  mesne  profits  given  by  the  common  law,  and  includes 
all  damages  to  which  the  owner  is  entitled  on  account  of  the 
wrongful  occupation  of  the  property  as  well  for  waste  com- 
mitted or  suffered  by  the  occupant  as  the  value  of  the  use 
or  occupation.   Such  right  is  a  distinct  cause  of  action,  and 
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while  it  may  be  joined  with  a  claim  for  possession,  it  should 
be  separately  stated. 

The  third  defense  assumes  that  in  any  action  to  recover 
premises  held  under  a  sale  by  an  administrator,  the  lapse 
of  five  years  from  the  date  of  such  sale,  or  a  less  period 
than  twenty  years  is  a  bar  to  a  recovery.  But  I  am  not  ad- 
vised that  any  such  act  was  ever  in  force  in  this  State. 
Under  the  Code  of  1854,  section  42,  chapter  Y,  property 
sold  by  an  administrator  on  the  order  of  a  Probate  Court 
to  pay  the  debts  of  the  decedents,  could  not  be  recovered 
by  any  one  claiming  under  such  decedent  after  a  period  of 
three  years.  But  it  does  not  appear  that  this  plaintiff 
claims  under  William  H.  Willson,  whose  administrators  are 
alleged  to  have  made  this  sale.  As  this  statute  of  limita* 
tion  applies  only  to  particular  cases,  the  defendant  cannot 
claim  the  protection  of  it  unless  he  brings  himself  within  it. 

But  this  defense  does  not  really  allege  that  the  defend- 
ants are  holding  under  a  sale  by  an  administrator.  The 
matter  is  characterized  as  *Hhe  sale  by  the  administrators 
aforesaid  on  March  29,  1859,"  meaning  the  transaction  men- 
tioned in  the  first  defense,  which  is  not  therein  alleged,  to 
be  a  sale  at  all,  but  simply  a  conveyance.  Now  this  con- 
veyance, if  made  by  the  administrators  under  any  statute  of 
Oregon,  must  have  been  made  in  performance  of  a  contract 
of  sale  by  the  decedent  in  his  lifetime,  as  provided  in  chap- 
ter YU  of  the  Oregon  Code  aforesaid.  But  as  to  this  class 
of  cases,  there  never  was  any  special  limitation  short  of 
twenty  years  in  this  State,  that  I  am  aware  of,  and  none  has 
been  pointed  out.  The  plaintiff  also  demurs  to  so  much  of 
such  answer  as  denies  that  the  defendant  is  a  citizen  of  Ore- 
gon, and  avers  that  he  is  a  citizen  of  California,  because 
this  is  a  plea  in  abatement,  and  cannot  be  pleaded  in  con- 
junction with  a  plea  to  the  merits. 

At  common  law  a  party  could  not  plead  at  the  same  time, 
in  abatement  and  bar,  to  the  same  matter.  (1  Chit.  491.) 
It  has  been  long  held  in  the  national  courts  that  if  the  de- 
fendant disputes  the  allegation  of  citizenship  in  the  com- 
plaint, he  must  do  so  by  a  plea  in  abatement,  and  that  this 
must  be  done  in  the  order  of  pleading  required  by  the  com- 
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mon  law.  (Jones  v.  League,  18  How.  81.)  A  plea  in  abate- 
ment cannot  be  filed  with  £>ther  defenses.  {Spencer  v.  Zap- 
sey,  20  How.  267.)  But  as  these  decisions  are  anterior  to 
the  enactment  of  section  914  of  the  Bevised  Statutes,  adopt- 
ing the  practice  in  the  State  courts,  it  may  be  said  that  the 
question  turns  upon  whether  the  pleading  is  allowed  by  the 
law  of  the  State  or  not.  The  Oregon  Civil  Ck>de,  section 
72,  provides  that  a  party  may  plead  as  many  defenses  as  he 
may  have,  but  does  not  prescribe  the  order  in  which  they 
shall  be  pleaded.  The  most  reasonable  inference  from  this 
silence  is  that  it  was  intended  that  the  matter  should  be  left 
as  at  common  law;  or,  on  account  of  such  silence,  the  court 
being  at  liberty  to  construe  the  statute,  may  adopt  the  rule 
of  the  common  law  if  deemed  most  convenient  and  promo- 
tive of  justice.  In  Haptvood  v.  Paiteraon^  2  Or.  50,  the  Su- 
preme Court  held  that  a  plea  in  abatement  could  not  be 
joined  with  a  plea  to  the  merits. 

In  Sweet  v.  TuUU,  14  N.  Y.  468,  it  was  held  that  the  non- 
joinder of  a  defendant  could  be  pleaded  with  other  de- 
fenses; and  I  am  not  aware  that  this  decision  has  since  been 
departed  from  in  that  State. 

I  think  the  rule  laid  down  by  the  Supreme  Court  of  this 
State  the  better  one,  and  I  suppose  nnder  section  914, 
supra,  it  furnishes  the  rule  for  the  practice  in  this  court. 

This  defense  of  the  citizenship  of  the  parties  is  one  pecul- 
iar to  the  national  courts  and  upon  the  question  of  whether 
it  should  be  made  by  a  plea  in  abatement,  or  a  simple  de- 
nial of  the  allegation  in  the  complaint,  the  practice  in  the 
State  courts  furnishes  no  guide.  Under  these  circum- 
stances it  is  proper  to  follow  the  rule  laid  down  by  the  Su- 
preme Court,  prior  to  the  enactment  of  section  914,  avpra, 
in  Jones  v.  League,  supra,  and  require  the  objection  to  be 
made  by  a  plea  in  abatement,  instead  of  a  mere  denial  of 
the  allegation  in  the  complaint.  Indeed,  since  the  passage 
of  the  act  of  March  3,  1876,  18  Stat.  470,  concerning,  the 
jurisdiction  of  the  courts  of  the  United  States,  a  mere 
denial  that  the  defendant  is  a  citizen  of  Oregon  would  be 
immaterial;  because  by  section  L  of  that  act,  this  court  has 
jurisdiction,  if  the  controversy  is  between  citizens  of  differ* 
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ent  States.  It  is  no  longer  necessary  that  one  of  the  par- 
ties should  be  a  citiisen  of  the  State  where  the  action  is 
brought. 

•  But  a  demurrer  is  not  the  proper  proceeding  in  this  case. 
Matter  pleaded  in  abatement  with  matter  to  the  merits  is 
deemed  waived,  and  if  not  withdrawn,  may  be  stricken  from 
the  files  of  the  case.  The  pleading  of  matter  to  the  merits 
admits  the  jurisdiction,  and  is  therefore  an  implied  reti*ac- 
tion  or  withdrawal  of  matter  already  or  at  \he  same  time 
pleaded  in  abatement.  There  is,  then,  nothing  left  to  de- 
mur to.  The  matter  in  abatement  is  not  demurrable, 
because  the  objection  does  not  appear  upon  its  face,  but 
arises  dehors  the  plea,  by  reason  of  the  pleading  of  other 
defenses  which  are  deemed  to  supersede  it.  If  not  actually 
withdrawn,  the  convenient  mode  of  eliminating  it  from  the 
case  is  a  motion  to  strike  out.    The  demurrer  is  overruled. 


In  re  Gold  Mountain  Mining  Company. 

DiSTBIGT   COUBT,    DISTRICT   OP   CaUPORNIA. 

April  10,  1876. 

1.  Judgment  Liem — Appeal. — Where  a  creditor  had  obtained  a  valid 
lien  on  the  bankrupt's  property  by  judgment,  execution  and  levy,  from 
yrhich  the  bankrupt  had  taken  an  appeal,  but  had  not  executed  the 
bond  necessary  to  cause  the  appeal  to  operate  as  a  stay  of  proceedings, 
and  the  property  had  been  sold  subsequently  to  the  bankruptcy  and 
the  proceeds  brought  into  this  court:  Held,  that  the  creditor  wajs  en- 
titled to  satisfaction  out  of  the  proceeds. 

Before  Hoffman,  District  Judge. 

W.  H,  Bhodes,  attorney  for  creditor. 

Joe.  Naphtaly  and  B.  H,  LU/yd^  attorneys  for  assignee. 

Hoffman,  J.  In  this  case  one  Morrison  had,  before 
the  commencement  of  the  proceedings  in  bankruptcy, 
obtained  a  judgment  against  the  bankrupt,  issued  execu« 
tion  and  levied  on  property  which  he  was  about  to  sell.    At 
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the  instance  of  the  creditorB,  his  proceedings  were  stayed 
until  the  appointment  of  an  assignee.  An  assignee  having 
been  appointed  the  property  was*  sold,  and  the  proceeds 
brought  into  court.  The  judgment-creditor  now  moves  that 
these  proceeds,  or  so  much  thereof  as  may  be  necessary,  be 
applied  to  the  satisfaction  of  his  debt. 

The  validity  of  the  judgment  is  not  impeached.  The  cred- 
itor, therefore,  had  acquired  before  the  bankruptcy  a  valid 
lien  which  this  court  is  bound  to  respect  and  enforce. 

The  only  objection  urged  against  his  application  is  that 
an  appeal  has  been  taken  from  the  judgment  in  question. 
But  no  bonds  have  been  executed  by  the  appellant,  as  re- 
quired by  law,  to  cause  the  appeal  to  operate  as  a  stay  of 
proceedings.  The  judgment-creditor,  therefore,  had,  at 
the  time  of  the  bankruptcy,  the  unquestionable  right  to  sat- 
isfy his  judgment  out  of  the  property  levied  on,  or,  in  other 
words,  a  valid  lien  upon  it.  This  lien  was  in  no  respect 
affected  by  the  bankruptcy  proceedings,  and  the  same  rights 
which  he  would  have  had  in  the  State  courts  he  can  now 
assert  in  this  court.  As  his  rights  there  were  unaffected  by 
the  appeal,  they  are  unaffected  by  it  here.  It  would  be 
keeping  the  word  of  promise  to  the  ear  only,  if  the  court 
should  declare  that  all  lawfully  acquired  liens  not  dissolved 
by  the  Bankrupt  Act  will  be  respected  in  this  court,  and  at 
the  same  time  inform  the  holder  that  he  will  not  be  permit- 
ted to  enforce  them,  notwithstanding  that  he  clearly  has 
that  right  under  the  State  laws,  and  had  it  at  the  time  of  the 
bankruptcy. 

The  motion  of  the  judgment-creditor  is  granted. 


The  United  States  v.  Charles  Brown. 

District  Codrt,  District  of  Oregon. 
April  12,  1876, 

1.  LoG-BooK,  Entry  of  Offense  in. — A  prosecution  cannot  be  main- 
tained against  a  seaman  for  any  of  the  offenses  defined  in  section  4^96 
of  the  revised  statutes,  unless  an  entry  of  the  circnmstancea  is  made  by 
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the  master  in  the  official  log-book  of  the  vessel  as  soon  as  possible  after 
the  occurrence,  and  read  over  to  the  seaman,  or  a  copy  furnished  him, 
and  his  reply  thereto  entered  in  the  same  manner. 

Before  Deadt^  District  Judge. 

Separate  informations  were  filed  against  the  defendants 
in  the  abotye-entitled  cases,  charging  each  of  them  with  will- 
ful disobedience  to  the  lawful  commands  of  the  master  of 
the  ship,  William  H.  Thorndyke,  5ipon  which  they  were 
lawfully  engaged  as  seamen  on  a  yoyage  from  Philadelphia 
to  Sitka,  at  Sitka,  on  February  14, 1876,  by  refusing  to  dis- 
charge cargo. 

The  defendants  pleaded  not  gliilty,  and  were  tried  together 
by  the  court. 

The  prosecution  called  the  master  of  the  ship,  and  offered 
to  prove  the  commission  of  the  offense  by  him.  The  de- 
fense objected,  and  demanded  the  production  of  proof  of 
the  entry  in  the  official  log-book  concerning  the  same,  as 
required  by  section  4597  of  the  revised  statutes.  The  log- 
book was  produced,  but  contained  no  entry  on  the  subject. 

Bufm  Malloryy  for  the  United  States. 

David  Ooodsell  and  Joseph  Simony  for  the  defendants. 

Dkaby,  J.  The  crimes  defined  by  section  4696  of  the 
revised  statues,  which  includes  the  charge  against  the  de- 
fendants, relate  to  the  discipline  and  conduct  of  the  ship 
rather  than  the  general  public.  If  the  master  intended  to 
prosecute  a  seaman  for  the  conunission  of  any  of  them,  it  is 
made  his  duty  by  sections  4290»  4291  of  the  revised  stat- 
utes, to  make  an  entry  concerning  the  same  in  the  official 
log-book  as  soon  as  possible  after  the  occurrence,  and  to 
read  the  same  to  the  offender,  or  furnish  him  with  a  copy 
jof  the  same,  and  enter  his  reply  thereto.  Section  4597  of 
the  revised  statute  provides  tbat  '4n  any  subsequent  legal 
proceedings"  said  entries  ''shall,  if  practicable,  be  pro- 
duced or  proved,  and  in  default  of  such  production  or  proof, 
the  court  hearing  the  case  may,  at  its  discretion,  refuse  to 
receive  evidence  of  the  offense." 
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It  is  maintained  on  the  part  of  the  prosecution  that  when 
an  entry  was  made,  it  must  be  produced  or  proved,  or  the 
court  in  its  discretion  may  refuse  to  hear  the  evidence  in 
support  of  the  charge,  but  when  it  appears  that  no  entry 
was  made,  then  the  statute  does  not  apply.  But  this  con- 
struction of  the  statute  would  make  it  ahnost  devoid  of 
meaning  and  useless.  The  evident  purpose  of  the  statute 
is  to  prevent  prosecutions  for  breaches  of  discipline  on 
shipboard,  except  in  those  cases  where  the  master  shall 
deem  the  matter  of  sufficient  importance,  while  the  circum- 
stances are  all  fresh  in  his  memory,  and  before  there  is  any 
temptation  to  make  use  of  it  as  a  means  to  some  other  end, 
to  enter  a  charge  against  the  offender,  together  with  his 
reply,  in  the  official  log-book.  If  any  difficulty  arises  be- 
tween the  crew  and  the  mastar,  a  previous  offense  or  dere- 
liction, of  which  no  entry  was  made,  cannot  be  invoked  or 
trumped  up,  as  a  make-weight  in  this  subsequent  contro- 
versy. 

In  this  case,  it  appears  by  the  affidavit  of  the  master, 
made  before  the  deputy  collector  and  ex  officio  shipping 
master  at  Sitka,  that  the  defendants,  in  company  with  one 
Antonio  Page,  attempted  to  desert  the  ship  in  a  small  boat 
at  Sitka,  but  being  capsized,  were  discovered  and  rescued 
by  the  officers  of  the  shtp,  except  Page,  who  was  drowned. 
The  defendants  then  refused  to  work,  and  the  master,  by 
the  advice  of  the  collector,  put  them  in  irons  until  they 
consented  to  work,  and  made  this  affidavit  of  the  transac- 
tion, instead  of  making  an  entry  in  the  log-book.  The  con- 
finement of  the  defendants  was  proper  enough,  if  they 
refused  to  w;ork,  but  if  it  was  intended  to  prosecute  them 
also  for  the  offense  of  disobeying  orders,  it  was  incumbent 
on  the  master  to  have  made  the  proper  entries  in  his  log- 
book. This  not  having  been  done,  the  law  presumes  that 
it  was  not  deemed  of  sufficient  importance  at  the  time,  but 
is  now  sought  to  be  done  as  an  afterthought,  or  with  some 
ulterior  purpose. 

The  defendants  are  found  not  guilty,  and  discharged. 
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In  re  Funkenstein,  a  Bankrupt. 

DiBTRIOT  COUBT,  DiBTBICIT  OF  CaLIFOBNU. 

Apbil  18,  1876. 

1.  Petitionino  Creditors— Requisite  Number  akd  Amount.— Tlie 
judgment  of  the  court  that  the  requisite  number  and  amount  of  credi- 
tors have  petitioned  is  final,  and  the  matters  00  adjudged  are  not  there- 
after re-examinable,  except  in  cases  of  fraud  and  imposition  practiced 
on  the  court 

Before  Hoffman,  District  Judge. 
Joseph  Naphtcdy,  attorney  for  petitioning  creditors. 
David  Ireidenrichy  attorney  for  opposing  creditors. 

Hoffman,  J.  The  petition  against  the  bankrupt  in  this 
case  was  filed  on  the  ninth  of  April,  1875.  It  contained 
the  usual  ayerment  that  the  petitioners  constituted  one- 
fourth  in  number  of  the  creditors  of  the  bankrupt,  and 
that  the  aggregate  of  their  debts,  provable  under  the  act, 
amounted  to  at  least  one-third  of  the  debts  so  provable. 

On  the  return  day  of  the  order  to  show  cause  the  bank- 
rupt made  default  and  he  was  adjudged  bankrupt.  The 
order  was  in  the  form  prescribed  by  the  Supreme  Court 
under  the  original  act.  It  was  not  modified  to  accom- 
modate it  to  the  provisions  of  the  amended  act  of  June  22, 
1874.  With  respect  to  the  allegations  of  the  petition  the 
court  adjudged  'Hhat  the  facts  set  forth  in  the  petition 
were  true." 

On  the  twenty-ninth  of  April  the  bankrupt  filed  his  duly 
verified  schedules,  setting  forth  his  debts  and  liabilities. 
On  the  twenty-first  day  of  May,  1875,  the  bankrupt  filed 
his  petition  for  discharge.  This  was  opposed  by  several  of 
his  creditors,  who  also  moved  that  the  adjudication  be  set 
aside,  and  the  proceedings  vacated  and  dismissed,  on  the 
ground  that  the  requisite  number  of  creditors  had  not 
joined  in  the  petition,  and  the  debts  due  them  were  not  of 
the  amount  required  by  the  act.  The  matter  was  referred 
to  the  register,  whose  report  is  admitted  to  be  true.    It 
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appears  that  the  petition  was  signed  by  seven  creditors, 
representing  in  the  aggregate  14292  of  indebtedness. 

By  the  bankrupts'  own  schedules  it  appeared  that  the 
number  of  his  creditors  whose  claims  are  undisputed  are 
thirty-eight,  and  the  aggregate  of  the  indebtedness  due 
them  is  $115,062.76.  These  schedules  were  offered  in  evi- 
dence before  the  register  and  their  accuracy  admitted.  It 
thus  appears  that  the  petitioning  creditors  constitute  less 
than  a  fifth  in  number  of  all  the  creditors,  and  the  debts 
due  them  amount  to  less  than  a  twentieth  of  the  total 
indebtedness  of  the  bankrupt.  Had  these  facts  appeared 
on  the  return  day  of  the  rule  to  show  cause  the  petition 
would  have  been  dismissed  as  of  course. 

The  question  presented  is,  can  the  court  now  take  notice 
of  them,  and  if  so,  what  action  should  be  taken.  The 
statute  provides  that  if  on  the  return  day  the  debtor  ''shall 
admit  in  writing  that  the  requisite  number  and  amount  of 
creditors  have  petitioned  the  court,  if  satisfied  that  the 
admission  was  made  in  good  faith,  shall  so  adjudge,  which 
judgment  shall  be  final,  and  the  matter  proceed  *  withont 
further  steps  on  that  subject."  And  if  it  shall  appear  that 
such  number  and  amount  have  not  so  petitioned,  the  court 
shall  grant  a  reasonable  time  not  exceeding  ten  days  within 
wnich  other  creditors  may  join  in  such  "petition."  If,  at 
the  expiration  of  that  time,  the  requirements  of  the  statute 
are  complied  with,  the  matter  may  proceed.  If  not,  it  is 
to  be  dismissed. 

It  will  be  observed  that  these  provisions  contemplate  two 
cases.  The  first  where  the  debtor  admits  in  writing  the  al- 
legations of  the  petition  with  regard  to  the  number  and 
amount  of  creditors,  and  the  second  where  those  allegations 
are  denied.  No  provision  is  made  for  cases  where  the 
debtor  neither  admits  nor  denies,  but  merely  makes  default. 
In  the  first  case  the  court  is  required,  if  satisfied  that  the 
admission  was  made  in  good  faith,  to  so  adjudge,  which 
judgment  is  final.  In  the  succeeding  section  the  provisions 
seem  to  embrace  cases  of  default  as  weU  as  those  where  the. 
bankrupt  admits  the  facts.  It  enacts  in  substance  that  if 
on  the  return  day  of  the  order  to  show  cause  the  court  shall 


Dist.  OdL]  In  re  Funeenstein.  607 

1876.]  Opinion  of  the  Gonrt^Hoi&nan,  J. 

be  satisfied  that  the  requirement  of  the  act  as  to  the  nnm- 
ber  and  amount  of  creditors  has  been  complied  with,  or  if 
within  the  prescribed  time  creditors  sufficient  to  make  up 
the  required  number  and  amount  shall  sign  the  petition,  the 
court  shall  so  adjudge,  ''which  judgment  shall  be  final." 

It  will  be  noticed  that  the  form  of  the  adjudication  in  the 
case  at  bar  very  imperfectly  complies  with  these  require- 
ments. The  act  seems  to  contemplate  a  distinct  and  ex- 
plicit judicial  finding  of  the  fact  that  the  requisite  number 
and  amount  of  creditors  have  petitioned.  And  the  judg- 
ment of  the  court  on  that  point  is  made  final.  The  form 
used  merely  finds  that  the  allegations  of  the  petition  are 
true.  This  form,  as  before  stated,  is  prescribed  by  the 
Supreme  Court.  It  has  not  been  modified  since  the  pas- 
sage of  the  amended  act.  The  propriety  of  inserting  the 
more'explicit  judgment  which  the  act  seems  to  contemplate 
has  been  overlooked.  But  I  do  not  consider  that  this  ir- 
regularity is  fatal  to  the  proceeding.  The  judgment  of  the 
court  that  the  allegations  of  the  petition  are  true,  embraces 
all  the  allegations  of  the  petition,  as  well  those  relating  to 
the  number  and  amount  of  the  petitioning  creditors  as  the 
other  necessary  averments.  The  court  has  in  fact  passed 
upon  the  truth  of  those  allegations  as  much  as  on  that  of 
the  allegations  of  the  residence  of  the  plaintiff,  and  the  date 
and  existence  of  the  act  of  bankruptcy,  which  are  also  facts 
necessai*y  either  to  give  the  court  jurisdiction  or  to  author- 
ize the  proceeding.  The  mere  circumstance  that  its  judg- 
ment has  not  been  so  explicit  on  one  point  as  the  act  would 
seem  to  contemplate  ought  not  to  defeat  the  proceeding. 
The  inconvenience  and  hardship  of  so  holding  would  be 
very  great,  for  the  same  form  has  been  followed  in  all  cases 
of  involuntary  bankruptcy  in  this  district,  and  it  is  pre- 
sumed in  many  others.  The  clerks  have  no  doubt  very  gen- 
erally contented  themselves  with  following  the  forms  pre- 
scribed by  the  Supreme  Court. 

The  briefs  of  counsel  in  the  case  at  bar  discuss  the  ques- 
tion whether  the  averment  with  regard  to  the  number  and 
amount  of  creditors  is  a  jurisdictional  averment.  On  this 
point  the  opinions  of  the  district  judges  are  conflicting. 
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The  learned  judge  of  the  district  court  for  the  eastern  dis- 
trict of  Michigan,  holds  that  to  give  the  court  jurisdictioji, 
the  petition  must  contain  a  clear,  consistent  and  explicit  al- 
legation as  to  the  proportionate  number  of  creditors  peti- 
tioning, and  the  amount  of  debts  represented  by  them. 
For  the  want  of  such  an  allegation  he  vacated  the  order  to 
show  cause,  and  refused  to  allow  an  amendment.  (In  re 
Hosev/elds,  11  B.  R.,  86.) 

In  Ex  paiie  Jewett,  11  B.  B.,  413,  Mr.  J.  Lowell,  the 
learned  judge  for  the  district  of  Massachusetts,  held  that 
the  insertion  of  the  name  of  one  of  the  creditors  instead  of 
that  of  the  debtor,  by  a  clerical  mistake,  did  not  vitiate  a 
proceeding  under  the  act  to  efifect  a  composition,  and  that 
notwithstanding  the  error  there  was  ''  a  case  in  bankruptcy 
pending  against  the  debtor.'*  In  this  case  there  had  been 
no  adjudication.  The  views  of  Mr.  J.  Lowell  were  adopted 
by  the  learned  judge  of  the  southern  district  of  New  York, 
in  the  recent  case  of  In  re  Dmhoarij  Slierman  &  Co.f  where 
the  point  raised  in  the  case  at  bar  was  distinctly  adjudged. 
In  the  two  previous  cases  the  point  upon  which  the  judges 
differed  was  whether  it  was  necessary,  in  order  to  give  ju- 
risdiction, that  the  petition  should  contain  a  clear,  explicit, 
and  consistent  allegation  that  the  requisite  number  and 
amount  of  creditors  had  joined  in  the  petition. 

In  the  case  at  bar  as  in  that  of  Duncan,  Sherman  dk  Co., 
the  petition  contains  the  requisite  allegation,  and  the  ques- 
tion really  is,  can  the  inquiry  as  to  whether  that  allegation 
be  true  be  reopened  after  the  court  has,  on  the  return  day 
of  the  rule  to  show  cause,  adjudged  that  it  is.  Mr.  J.  Blatch- 
ford  held  that  the  provision  of  the  statute,  which  declares 
that  the  judgment  of  the  court  on  the  point  shall  be  final, 
forbids  the  reopening  of  the  question  at  any  subsequent 
stage  of  the  proceeding,  unless  fraud  be  alleged  and  proved. 
His  language  is:  ''  Unless  this  be  so,  there  is  no  necessaiy 
limit  to  the  number  of  times  the  court  m^y  be  required  to 
re-examine  the  question  thus  declared  to  be  finally  adjudged. 
I  speak  now  of  an  allegation  merely  that  the  court  has 
erred,  and  not  of  an  allegation  of  fraud  or  bad  faith." 

In  these  views  I  concur.    I  think  the  finalty,  attributed 
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by  the  act  to  the  judgment  of  the  court,  does  not  mean 
merely  that  no  appeal  shall  lie  from  its  judgment,  but  that 
the  matters  so  adjudged  shall  not  be  thereafter  re-examin- 
able  even  by  itself.  But  I  do  not  consider  that  Congress 
meant  to  deprive  the  court  of  its  inherent  right,  where  fraud 
and  imposition  have  been  practiced  upon  it,  to  apply  the 
remedy.  The  ground  upon  which  the  present  motion  is 
based  is  merely  the  insufficiency  in  number  and  amount  of 
the  petitioning  creditors.  In  the  brief  of  counsel  fraud  and 
bad  faith  are  charged.  There  is  certainly  much  color  for 
this  accusation.  The  gross  disparity  between  the  aggregate 
of  provable  debts  due  the  petitioning  creditors,  and  the 
total  amount  of  the  bankrupt's  indebtedness,  vehemently 
suggests  the  suspicion  that  both  parties  must  have  known 
that  the  allegation  that  they  represented  one-third  of  his 
entire  indebtedness  was  untrue.  The  creditors  could  have 
been  at  little  pains  to  ascertain  the  facts  if  they  supposed 
$4,292  to  be  one-third  of  an  indebtedness  which  twenty 
days  subsequently  to  the  filing  of  the  petition  the  bankrupt 
stated  under  oath  to  be  $115,062  76. 

For  some  rjeason  the  opposing  creditors  failed  to  prove 
their  debts  before  the  election  of  an  assignee.  The  as- 
signee was  therefore  chosen  by  the  petitioning  creditors. 
He  reports  that  no  assets  whatever  have  come  into  his  pos- 
session. 

The  counsel  for  the  petitioning  creditors  intimate  in  their 
brief  that  the  object  of  the  opposing  creditors  in  procuring 
the  adjudication  to  be  set  aside,  is  to  obtain  the  benefit  of 
certain  judgment  liens  on  the  real  estate  of  the  bankrupt. 
But  if  so,  why  has  the  assignee  failed  to  find  the  real  estate? 
and  why  have  they  failed  to  point  out  to  the  assignee  of  their 
own  selection  assets  which  it  is  his  duty  to  collect  and  dis- 
tribute amongst  all  the  creditors?  The  bankrupt,  about  two 
years  ago,  was  adjudged  bankrupt,  but  denied  his  discharge. 
The  debts  set  forth  in  his  schedule  seem  to  have  been  con- 
tracted since  the  foimer  adjudication.  He  claims  that  the 
debts  from  which  he  then  sought  to  be  discharged  are 
barred  by  the  statute  of  limitations.  Under  all  the  cir- 
cumstances, I  think  it  proper  that  the  opposing  creditors 
39 
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should  have  an  opportunity  to  allege  and  proye^  if  they  can, 
fraud,  bad  faith  or  collusion  in  obtaining  the  adjudication. 

I  therefore  deny  the  motion  as  it  is  now  made,  but  leave 
is  given  to  renew  it  on  the  ground  of  fraud,  bad  faith  or 
collusion. 


The  Steamer  Costa  Rica. 

District  Coubt,  Dibtbict  or  Caufobmia. 

May  7, 1876. 

1.  Salvage — Towage. — Ten  thousand  dollars  awarded  as  salvage  com- 
pensation. 

Before  Hoffman,  District  Judge. 

W.  W.  Crane,  Jr.,  and  Jaa.  T.  Boyd,  proctors  for  libellant. 
Debs  Lake  and  Milton  Andros,  proctors  for  claimant. 

Hoffman,  J.  At  about  one  o'clock  on  thd  morning  of  the 
26th  of  October,  1874,  the  steamer  Costa  Rica,  of  the  bur- 
den of  about  1475  tons,  bound  on  a  voyage  from  Panama 
to  San  Francisco,  became  suddenly  disabled  by  the  break- 
ing of  the  shaft  of  her  propeller.  She  was  then  about  one 
hundred  and  thirty  miles  to  the  southward  of  San  Diego, 
and  about  twenty-five  miles  off  shore.  Soon  after  the  acci- 
dent the  mate  was  dispatched  in  a  boat  with  orders  to*pro- 
ceed  to  San  Diego  and  thence  telegraph  to  the  Pacific  Mail 
S.  S.  Co.'s  agents  at  this  port  for  assistance.  At  about  noon 
of  the  same  day,  and  while  proceeding  on  his  way,  he  was 
overtaken  when  about  four  miles  from  San  Diego  by  the 
steamship  Newbem,  of  about  943  tons  and  belonging  to  the 
libellants.  The  mate  was  recognized  by  the  officers  of  the 
Newborn  by  the  aid  of  their  glasses,  and  the  steamer  bore 
down  to  his  boat  and  he  was  invited  on  board.  On  being 
informed  of  the  accident  Oapt.  Metsger,  master  of  the  New- 
bern,  inquired  of  the  mate  if  the  master  of  the  Costa  Rica 
desired  to  be  towed  into  port,  to  which  the  mate  replied 
that  he  did  not  know,  that  his  orders  were  to  go  to  San 
Diego.  He  also  declined  to  advise  Gapt.  Metsger  to  go  to 
the  assistance  of  the  Costa  Rica,  telling  him  that  Capt.  No- 
lan intended  to  work  his  ship  into  Cape  Colnette.     Capt. 
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Metsger,  however,  determined  to  tnm  rotind  and  see  if 
Capt.  Nolan  required  assistance.  This  he  didiat  about  half 
past  twelve  o'clock,  and  reached  the  Cofsta  Rica  about  half 
past  four  the  same  afternoon.  The  distance  run  back  was 
about  twenty-five  miles.  As  soon  as  the  Newbem  was  seen 
by  the  Costa  Sica  the  sails  of  the  latter  vessel  were  clewed 
up  and  furled.  When  the  Newbern  arrived  alongside  of  the 
Costa  Bica,  Capt.  Nolan  was  already  in  his  boat  and  imme- 
diately came  on  board,  and  a  conference  took  place  between 
the  commanders. 

Some  attempt  was  made  to  come  to  an  agreement  for  a 
specific  sum  to  be  paid  for  towing  the  vessel  into  San  Diego, 
but  it  was  finally  agreed  that  the  service  should  be  per- 
formed, leaving  the  compensation  to  be  settled  by  the  two 
companies  in  San  Francisco.  The  Neiobem  at  once  took 
hold  of  the  Costa  Bica,  and  at  about  nine  o'clock  on  the 
evening  of  the  succeeding  day  arrived  with  her  in  tow,  off 
the  mouth  of  the  harbor  of  San  Diego.  As  no  pilot  pre- 
sented himself  the  vessels  remained  outside  until  about  half 
past  seven  of  the  succeeding  day,  when  Captain  Metzger  de- 
termined to  enter  the  port,  and  at  about  nine  o'clock  brought 
the  Costa  Bica  to  anchor  along  the  Pacific  Mail  S.  S.  Co.'s 
wharf.  He  shortly  afterwards  proceeded  on  his  way  to  San 
Francisco,  where  he  arrived  at  about  eight  o'clock  on  the 
evening  of  the  thirtieth  of  October.  The  distance  run  by 
the  Newbern,  after  turning  back,  was,  as  above  stated,  about 
tweuty-five  miles.  The  distance  towed  was  about  one  hun- 
dred and  ten  miles.  The  hawsers  used  in  towing  belonged 
to  the  Costa  Bica.  The  time  consumed  in  the  service  was 
about  forty  and  one-half  hours,  but  to  this  must  be  added 
the  time  employed  in  running  back  twenty-five  miles,  about 
four  hours.  But  it  is  to  be  remembered  that  the  Newbem, 
while  towing  the  Costa  Bica  was  still  proceeding  towards  her 
port  of  destination,  though  not  by  the  most  direct  course, 
nor  at  her  usual  rate  of  speed.  The  service  was  attended 
by  no  particular  difSculty  or  danger.  The  weather  was  fair 
and  the  sea  smooth.  At  the  time  the  Netdbem  took  hold  of 
the  Costa  Bica  the  latter  was  in  no  immediate  danger.  With 
favorable  winds  she  could  probably  have  reached  Cape 


612  Steamer  Coota  Rica.  [Dist.  Cfc 


opinion  of  the  Court — Holfman,  J,  L^f^Jf 

ColDetfce,  where  there  was  safe  anchorage,  in  eighteen  or 
twenty  hours,  and  San  Diego  in  four  or  five  days.  But  at 
that  season  of  the  year  no  reliance  could  reasonably  be 
placed  *on  having  favorable  winds,  or,  indeed,  any  winds  at 
all,  and  any  estimate  of  the  time  a  vessel  so  imperfectly 
rigged  for  sailing  as  the  Coata  Bica,  with  a  propeller 
dragging  at  her  stern,  would  have  taken  to  reach  either  of 
the  ports  mentioned,  is  purely  conjectural.  If  a  gale  had 
occurred,  her  propeller,  which  had  been  secured  by  chains 
passed  under  it  from  the  stem  of  the  vessel  and  made  fast 
above,  might  have  been  a  source  of  danger.  But  the  prob- 
ability of  encountering  gales  sufficient  to  create  a  sea  heavy 
enough  to  tear  the  propeller  from  its  fastenings  was  remote, 
and  the  danger  from  that  source  was  hardly  appreciable. 
Captain  Metzger  testifies  that  when  he  came  down  to  the 
Costa  Hica  her  ensign  was  at  half  mast.  Captain  Nolan  de- 
nies that  this  was  done  by  his  orders,  if  at  all.  And  he 
states  that  such  a  signal  would  indicate  death  and  not  dis- 
tress, the  proper  signal  in  the  latter  case  being  an  ensign 
with  union  down. 

The  value  of  the  Costa  Bica  was  about  $146,000;  that  of 
the  cargo,  including  treasure,  $93,000;  freight  to  be  earned, 
$6,756.64;  total,  $244,766.64.  The  value  of  the  Neicbef^ 
was  $100,000;  that  of  her  cargo,  $7,000;  treasure  on  board, 
$186,400;  total,  $242,000.  The  valine  of  the  coal  consumed 
by  the  Newhern,  while  performing  the  service,  was  aboni 
$800.  The  case  of  the  EUora^  Lushington's  B.,  650,  bears 
a  striking  resemblance  to  the  case  at  bar. 

On  the  eleventh  of  June,  1862,  the  EUora,  a  screw  steams* 
of  1070  tons,  belonging  to  the  Peninsula  &  Oriental  Nav. 
Co.,  then  between  Alexandria  and  Malta,  and  bound  to 
Malta,  Gibraltar  and  Southampton,  carrying  passengers  and 
the  mail,  suddenly  lost  her  screw,  which  broke  off  and  sunk. 
By  this  accident  her  steam-power  became  entirely  useless. 
She  was  in  all  respects  fully  equipped  as  a  sailing  ship, 
and  she  at  once  made  sail.  The  weather  was  fine  but  the 
wind  was  light  and  adverse.  Between  the  time  of  the  acci- 
dent and  the  morning  of  the  fourteenth  of  June,  the  EUora 
beat  up  to  the  windward  180  miles.     The  Juno  then  hove  in 
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sight  and,  being  signalled,  bore  down  to  the  EUoi-a.  The 
Juno  was  bound  with  cargo  to  Hull,  and  it  was  agreed  between 
the  masters  of  the  two  ships  that  she  should  tow  the  EUora 
to  Malta.  She  thereupon  took  the  latter  in  tow  and  on  the 
seventeenth  the  two  vessels  reached  Malta;  the  weather 
being  throughout  quite  moderate.  During  the  passage  two 
outward  bound  vessels  of  the  Peninsula  &  Oriental  Co. 
were  met  and  signals  exchanged.  The  Ellara  was  also 
passed  during  the  passage  by  another  of  the  company's 
steamers,  then  bound  from  Alexandria  to  Malta.  On  the 
arrival  of  the  Ellora  at  Malta  her  mails  were  transferred  to 
the  Juno,  which  conveyed  them  to  Southampton  and  then 
completed  her  voyage  to  Hull.  The  value  of  the  EiUn-a  was 
in  dollars,  $250,000;  net  passage  money,  12500;  mail  money, 
$4750;  total,  $257,250.  The  value  of  the  Juno  and  her  cargo 
was  $176,000.  Dr.  Lnshington  awarded  $6000.  It  will  be 
noted  that  the  value  of  the  Ellora,  her  passage  money,  etc., 
was  slightly  in  excess  of  that  of  the  Costa  Bica.^  The  value 
of  the  Ju7io  and  her  cargo  was  less  than  three-fourths  of 
that  of  the  Neu^bem,  The  duration  of  the  service  was  more 
than  one-third  longer  than  in  the  case  at  bar.  The  EUora 
was  fully  equipped  as  a  sailing  ship  and  had  proved  her 
qualities  as  such  by  beating  up  130  miles  against  light  and 
adverse  winds.  She  was  therefore  in  no  greater  danger, 
either  immediate  or  prospective,  than  any  sailing  ship  under 
similar  circumstances.  In  both  cases  aid  from  other  sources 
was  attainable.  In  that  of  the  EUora  from  other  vessels  of 
the  company  which  met  or  passed  her.  In  that  of  the  Costa 
Rica  from  the  Arisuyna  which  had  been  dispatched  to  her  as- 
sistance, and  which  arrived  at  San  Diego  on  the  morning 
after  the  two  vessels  reached  that  port.  I  do  not  feel  bound 
to  strictly  adhere  to  the  rate  of  allowance  adopted  by  Dr. 
Lushington.  The  great  difference  in  the  cost  of  coal,  labor, 
etc.,  the  higher  rate  of  interest  on  capital,  the  large  profits 
expected  and  usually  obtained  from  undertakings  of  all 
kinds  on  this  coast,  justify  a  higher  compensation  for  ser- 
vices like  those  in  the  case  at  bar,  than  would  be  allowed  in 
England. 
I  shall  award  the  sum  of  ten  thousand  dollars. 
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GiBOUIT  COUBT,  DiSTBICT  OF   ObEOON. 

Mat  24,  1876. 

1.  Retised  Statutes  and  other  Acts  Passed  at  same  Session.— 

The  Revised  Statutes  most  be  regarded  as  passed  on  the  first  day  of 
December,  1873,  and  all  other  acts  of  the  same  session  of  Congress 
passed  that  date  are  to  be  treated  as  subsequent  acts,  repealing  the 
Revised  Statutes,  so  far  as  they  are  inoonsiBtent  therewith. 

2.  Amendatory  Bankrupt  Act  of  1874  Construed.— The  act  of  June 

22,  1874  (18  Stat.  178),  purporting  to  amend  and  supplement  the  Bank- 
rupt Act  of  1867  must  be  regarded  as  having  passed  after  the  passage 
of  the  Revised  Statutes,  and  although  referring  in  terms  to  the  act 
of  1867,  must  be  construed  as  referring  to  the  provisions  of  that  act 
as  carried  into,  and  expressed  in  the  corresponding  provisions  of  the 
Revised  Statutes;  and  as  amending  and  supplementing  the  provis- 
ions of  the  statutes  relating  to  bankruptcy  as  therein  found  ex- 
pressed. 

3.  Corporatkw— Number  of  Petitioning  Creditors.— Since  the  pas- 

sage of  the  amendatory  and  supplemental  Bankrupt  Act  of  June  22, 
1874,  the  same  proportion  of  creditors  must  join  in  a  petition  seeking 
an  adjudication  in  bankruptcy  against  a  corporation,  as  is  required  in 
the  case  of  natural  persons. 

4.  Character  of  Corporation  Alleged. — A  petition  in  bankruptcy 

against  a  corporation  which  does  not  show  that  the  corporation  is 
either  a  moneyed,  business,  or  commercial  corporation,  is  insufficient. 

Before  Sawyer,  Circuit  Judge. 

In  September,  1876,  certain  creditors  filed  a  petition  in 
bankruptcy  in  the  District  Court  against  the  Oregon  Bul- 
letin Printing  and  Publishing  Company,  a  corporation 
organized  under  the  laws  of  Oregon,  in  which  they  alleged 
that  they  constituted  one-fourth  in  number  of  the  creditors, 
and  held  one-third  in  amount  of  the  aggregate  provable 
debts  of  the  corporation,  the  amount  due  tliem  exceeding 
four  thousand  dollars;  that  within  the  preceding  six  months 
the  corporation  had  committed  several  acts  of  bankruptcy, 

NoTB.— The  main  question  decided  in  this  OMe  hATing  never  been  detennlned  by  the 

Supreme  Oourt,  those  desiring  to  see  the  Tiews  adTerse  to  thoee  maintained  in  thla  opin- 
ion, will  find  them  yery  ably  presented  in  the  opinion  of  Mr.  District  Judge  Deady,  in  the 
same  case  mported  in  13  N.  B,  B.  200. 
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for  that  being  insolyent.  8aid  corporation  made  sundry  pay- 
ments  to  certain  creditors  named  with  intent  to  giye  such 
creditors  preference;  and  in  another  instance  procured  cer- 
tain of  its  property  to  be  taken  on  legal  process  with  like 
intent,  and  praying  that  ior  these  causes  the  corporation  be 
adjudged  a  bankrupt. 

The  corporation  answered  the  petition,  among  other 
things  denying  that  the  petitioners  constituted  one-fourth 
in  number  of  its  creditors,  or  that  they  held  one^third  of 
its  aggregate  debts,  and  filed  a  separate  statement  in  writ- 
ing to  the  same  effect. 

The  petitioners  moved  to  strike  out  these  denials  as  irrel- 
evant, on  the  ground  that,  the  provisions  of  section  39  of 
the  Bankrupt  Act  of  1867,  as  amended  by  section  12  of  the 
act  of  1874,  requiring  one-fourth  in  number  of  the  cred- 
itors, representing  one-third  in  amount  of  the  aggregate 
debts  of  the  bankrupt  to  join  in  the  petition,  do  not  apply 
to  corporations.  The  district  judge  sustained  that  view, 
and  struck  out  both  the  denials  of  the  ansiver,  and  the  cor- 
responding allegations  of  the  petition  relating  to  the  num- 
ber of  creditors  and  the  amount  of  indebtedness,  and 
adjndged  the  corporation  a  bankrupt.  The  adjudication 
and  rulings  were  then  presented  to  the  Circuit  Court  for 
review,  both  on  writ  of  error  and  petition  for  review. 

Joseph  Simon^  for  plaintiff  in  error. 

H.  T.  ITiompaon  and  Geo.  H,  Durham^  for  defendant  in 
error. 

Sawyeb,  C.  J.,  after  stating  the  facts.  The  question  is, 
whether  under  the  statute,  as  it  now  stands,  a  corporation 
can  be  adjudged  a  bankrupt  upon  the  petition  of  a  single 
creditor,  or  any  number  less  than  one-fourth  of  the  whole, 
and  without  regard  to  the  amount  of  the  debts. 

The  district  judge,  in  an  elaborate  and  very  able  opinion, 
which  merits,  and  which  has  received,  the  most  careful  and 
respectful  consideration,  held  the  affirmative  of  the  propo- 
sition. (13  N.  B.  Beg.  200.)  On  the  other  hand,  in  Be  Leav* 
entporth  Savings  BuTik^  the  district  judge  of  the  second  dis- 
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trict  of  Kansas,  adjudged  the  point  the  other  way;  and  this 
ruling  was  a£Snned  on  a  petition  for  review  by  Mr.  Circuit 
Judge  Dillon  in  a  well-considered  opinion,  notwithstanding 
the  opinion  of  the  district  judge  in  this  case,  which  was 
cited  at  the  hearing.  (3  Cent.  L..  Jour.  207.)  So  far  as  I 
am  aware,  these  are  the  only  adjudications  directly  upon  the 
point,  and  as  there  is  no  authoritatiye  decision  upon  the 
question  by  the  Supreme  Court,  it  will  be  necessary  to  ex- 
amine the  question  anew.  Certainly  no  more  important 
question  has  arisen  under  Mie  Bankruptcy  Act,  and  it  de- 
serves the  most  deliberate  examination. 

The  Bevised  Statutes,  which  embodied  in  a  different  ar- 
rangement the  provisions  of  the  Bankrupt  Act  of  1867,  and 
repealed  the  latter  as  a  separate  and  independent  act,  were 
actually  passed  on  the  same  day  with  the  act  of  June  22, 
1874,  purporting  to  amend  and  supplement  the  act  of  1867 
so  repealed.  Which  of  the  two  acts  passed  first  in  point  of 
time  on  that  day,  does  not  appear.  It  is  necessary,  to  a 
proper  discussion  of  the  question  presented,  to  ascertain  and 
keep  in  view  the  relation  of  these  two  statutes  to  each  other. 
Sec.  6595  provides  that,  *^  The  foregoing  seventy-three  titles 
embrace  the  statutes  of  the  United  States,  general  and  per- 
manent in  their  nature,  in  force  on  the  first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  seventy-three,"  etc. 
And  the  following  sections  repeal  the  previous  acts.  It  is 
plain,  that  whatever  the  result,  the  intent  was,  in  this  act> 
to  express  without  change  of  sense,  in  a  different  form  and 
arrangement,  all  the  general  statute  law  of  the  United  States 
as  it  existed  on  December  1, 1873;  to  substitute  this  arrang- 
ment  and  expression  for  prior  acts  as  of  that  date;  and  to 
adopt  that  date  as  the  dividing  line  by  which  its  relation  to 
all  other  legislation  subsequent  to  December  1,  should  be 
determined.  In  accordance  with  this  intention,  section 
5601  provides  that  '*  The  enactment  of  the  said  revision  is 
not  to  affect  or  repeal  any  act  of  Congress  passed  since  the 
*  first  day  of  December,  one  thousand  eight  hundred  and 
seventy-three,  and  all  acts  passed  since  that  date  are  to  have 
full  effect  as  if  passed  after  the  enactment  of  this  revision, 
and  so  far  as  such  acts  vary  from,  or  conflict  with  any  pro- 
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vision  contained  in  said  revision,  they  are  to  have  effect  as 
Bobseqnent  statutes,  and  as  repealing  any  portion  of  the 
revision  inconsistent  therewith." 

Thus,  by  express  enactment,  the  revised  statutes,  for  the 
purpose  of  determining  their  relation  to  other  legislation  at 
the  same  session,  are  to  be  regarded  as  though  passed  on 
the  first  day  of  December,  1878,  and  all  other  acts  passed 
after  that  date,  although  in  fact  passed  before  the 
revised  statutes,  are  to  be  treated  and  enforced  as  subse- 
quent statutes,  repealing  the  revised  statutes  so  far  as  they 
are  inconsistent  therewith.  Under  these  provisions,  the 
act  of  June  22,  1874,  purporting  to  amend  and  supplement 
the  Bankrupt  Act  of  1867,  must  be  regarded  as  passed 
after  the  passage  of  the*  revised  statutes,  and  although 
refendng  in  terms  to  the  act  of  1867,  must  be  construed  as 
referring  to  the  provisions  of  that  act,  as  carried  into  and 
expressed,  or  in  the  language  of  the  act:  *' embraced,"  in 
the  corresponding  sections  of  the  statutes;  and  as  amend- 
ing and  supplementing  the  provisions  of  the  statutes  relat- 
ing to  bankruptcy  as  therein  found  expressed.  This  must 
be  so,  for  the  revised  statutes  expressly  repeal  the  Bankrupt 
Act  of  1867;  and  the  act  of  1874  being  construed  as  subse- 
quent to  the  revised  statutes,  on  any  other  hypothesis,  so 
far  as  it  is  amendatory  of  the  act  of  1867,  would  simply 
amend,  that  is  to  say :  change  the  reading  of  certain  por- 
tions of  an  act  already  repealed,  and  no  longer  in  force, 
without  re-enacting  it  into  a  law.  The  result  would  be,  the 
amendment  only  of  parts  of  a  repealed  statute  without  re« 
enacting  it  into  a  law,  while  the  corresponding  provisions 
of  the  revised  statutes  would  remain  in  force  unchanged, 
except  in  those  parts  expressly  repealed  by  section  21  in- 
consistent with  the  amendment,  and  as  to  those  parts  so 
repealed,  there  would  be  no  statute  at  all  in  force.  This 
dearly  could  not  have  been  the  intention  of  Congress.  The 
amendatory  and  supplementary  act,  therefore,  must  be  con- 
strued as  amending  the  provisions  of  the  revised'  statutes, 
corresponding  to,  and  substituted  for,  the  sections  of  the 
act  of  1867  purported  to  be  amended  in  the  amendatory  act; 
and  the  other  provisions  of  said  act  as  supplementing  the 
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proyisions  of  the  revised  statates  under  the  title,  bank- 
ruptcy. Any  other  construction  would  result  in  nothing 
but  the  grossest  absurdity.  So  construed,  section  12  of  the 
act  of  1874  purporting  to  amend  section  39  of  the  act  of 
1867,  must  be  construed  as  amending  sections  6021,  6022 
and  6023  of  the  revised  statutes. 

The  decision  of  the  question  under  consideration,  then, 
must  depend  upon  the  coustradion  put  upon  the  revised 
statutes  as  thus  amended.  Section  5122  provides  that 
^Hhe  provisions  of  this  title  shall  apply  to  all  moneyed, 
business  or  commercial  corporations,  and  joint  stock  com- 
panies." This  provision  is  comprehensive,  and  embraces 
every  provision  of  the  title. ''bankruptcy,"  except  those 
which  are  inconsistent  with  some  express  or  necessarily  im- 
plied limitation,  or  which,  from  the  inherent  character  of 
corporations,  cannot,  in  the  nature  of  things,  be  made  ap- 
plicable; as,  for  example,  a  corporation  cannot,  in  the  nature 
of  things,  be  arrested  or  imprisoned.  Section  6023  pro- 
vides that  "an  adjudication  in  bankruptcy  may  be  made  on 
the  petition  of  one  or  more  creditors,  the  aggregate  of 
whose  provable  debts  amounts  to  at  least  two  hundred  and 
fifty  dollars."  This  is  one  provision  of  the  title,  is  general 
and  comprehensive,  and  is  applicable  to  corporations  under 
the  provisions  cited  from  section  6122,  unless  clearly  repug- 
nant to  some  other  provision  expressly  relating  to  corpora- 
tions; and  there  is  no  such  provision,  unless  it  be  found  in 
the  clause,  "or  upon  the  petition  of  any  creditor  of  such 
corporation,  or  company,"  in  section  6122.  Are  these  two 
provisions  necessarily,  or  by  any  reasonable  construction, 
upon  a  consideration  of  the  whole  title,,  and  the  general 
policy  indicated  in  it,  repugnant?  In  my  apprehension 
they  ai*e  not.  It  must  be  borne  in  mind  that  the  principles 
upon  which  the  act  proceeds,  and  all  the  details  and  specifio 
provisions  relating  to  matters  of  bankruptcy,  are  prescribed 
in  the  other  sections;  and  that  the  provisions  of  section 
6122,  relating  to  corporations,  are  intentionally  brief,  gen- 
eral, and  incomplete,  specifically  providing  merely  for  in- 
herent differences  between  corporations  and  natural  per- 
sons, and  referring  to  the  other  provisions  of  the  title  for 
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particulars  nnaffected  bj  such  inherent  dififerences.  Thus, 
it  was  necessary  to  indicate  in  what  way  the  corporate  will 
should  be  manifested  in  a  voluntary  petition,  as  questions 
might  arise  upon  this  point  (and  did  in  fact  arise  under  the 
act  as  plain  as  it  seems  to  be,  in  Be  Lady  Bryan  Co.,  1  Saw- 
yer, 360),  and  it  was  accordingly  provided  that  it  should  be 
by  "petition  of  any  officer  of  such  corporation,  or  com- 
pany, duly  authorized  by  a  vote  of  the  majority  of  the  cor- 
porators at  any  legal  meeting  called  for  the  purpose."  It 
was  not  left  to  the  trustees,  then,  but  the  interests  of  the 
stockholders  w«re  'Uhus  carefully  guarded  by  this  pro- 
vision." Having  mentioned  by  whom  the  petition  should 
be  filed  in  a  case  of  voluntary  bankruptcy,  it  was  natural 
and  proper  to  indicate  the  party  to  file  the  petition  in  the 
correlative  case  of  an  involuntary  bankruptcy,  and  it  accord- 
ingly named  as  the  party  ''any  creditor  of  such  corporation 
or  company.*'  In  both  cases  it  indicated  the  person  to  lap- 
ply,  without  either  referring  to  the  amount  in  which  the  cor- 
poration must  be  indebted  to  constitute  an  "act  of  bank- 
ruptcy," or  the  amount  to  which  the  party  must  be  a  creditor 
to  entitle  him  to  petition.  These  were  specified  in  other 
provisions  made  applicable  by  the  first  clause  of  the  sec- 
tion, and  it  was  not  necessary  to  repeat  them  here. 

So  as  the  officers  of  a  corporation  are  not  the  corporation, 
and  it  is  sometimes  necessary  to  operate  upon  them  in  order 
to  reach  the  corporation,  another  provision  in  the  section  to 
meet  inherent  differences  between  corporations  and  natural 
persons,  makes  certain  enumerated  provisions  of  the  title 
applicable  to  natural  persons,  also  applicable  to  the  officers 
of  the  corporation.  So,  also,  as  corporations  have  no  need 
of  homesteads,  or  other  property  usually  necessary  to  the 
subsistence  and  existence  of  natural  persons,  who  are  debt- 
ors, and  their  families,  and  as  its  stockholders  are  also 
usually  personally  liable  for  its  debts,  it  is  provided  in  this 
section  that  "  no  allowance  or  discharge  shall  be  granted  to 
any  corporation,"  and  accordingly  that  **aU  its  property  and 
assets  shall  be  distributed"  as  "in  the  case  of  natural  per- 
sons." These  are  the  points  of  difference  briefly  indicated, 
and  all  other  provisions  not  specifically  enumerated,  are 
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expressly  made  applicable  by  the  comprehensive  introduc- 
tory words  of  the  section.  Suppose  section  5023  had  read: 
^'An  adjudication  of  bankruptcy,  either  against  a  natural 
person  or  corporation,  may  be  made  on  the  petition  of  one 
or  more  creditors,  the  aggregate  of  whose  provable  debts 
amounts  to  at  least  two  hundred  and  fifty  dollars,"  section 
6122  reading  as  it  does  now,  '^upon  the  petition  of  any 
creditor  of  such  corpori^iion,*'  would  these  two  clauses  have 
been  repugnant  ?  Could  they  not  have  both  stood  together, 
one  indicating  only  the  relation  of  the  party  to  the  bankrupt 
necessary  to  give  him  the  proper  stains,  and  the  other  the 
amount  of  the  indebtedness  which  should  be  requisite  to 
justify  troubling  the  courts  and  the  parties  with  the  pro- 
ceeding? Could  there  be  any  doubt  under  such  provisions 
of  the  statute  that  the  creditor  or  creditors  of  a  corporation 
must  be  creditors  to  the  aggregate  alnount  of  two  hundred 
and  fifty  dollars,  to  entitle  them  to  an  adjudication  in  bank- 
ruptcy against  the  corporation  ?  The  question  does  not  ap« 
pear  to  me  to  admit  of  argument.  The  provisions  would  be 
construed  together,  and  while  one  provision  would  authorize 
a  creditor  to  petition,  the  other  would  require  him  to  be  a 
creditor  for  the  amount  of  at  least  two  hundred  and  fifty 
dollars.  But  the  provisions  as  they  now  stand  in  the  re- 
vised statutes  are  just  as  broad  and  comprehensive.  Section 
6023  is  general  and  covers  every  case.  The  interpolation  of 
the  hypothetical  phrase,  ''either  against  a  natural  person 
or  a  corporation,"  does  not  in  any  degree  enlarge  th^  scope 
of  the  provision.  If  the  two  provisions  are  not  repugnant 
in  the  supposed  case,  they  are  not  so  as  they  are.  Besides 
the  provision  of  section  5023,  was  a  part  of  section  39,  in 
the  act  of  1867,  which  was  introduced  by  the  words,  "any 
iperson,"  and  these  provisions  had  direct  reference  to  the 
word  '^person.**  The  provision  is,  "Any  person  who,  etc., 
*  *  *  shall  be  adjudged  a  bankrupt  on  the  petition  of 
one  or  more  of  his  creditors,  the  aggregate  of  whose  debts 
provable  under  this  act  shall  amount  to  at  least  two  hundred 
and  fifty  dollars,"  and  section  48  provided  that  the  "word 
'person^  shall  also  include  'corporation,'"  so  that  under  this 
provision  defining  the  word  "person,"  as  used  in  the  act,  the 
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statute  did,  in  fact,  read  as  though  written,  "Any  person  or 
corporation  ^  ^  *  shall  be  adjudged  a  bankrupt  on  the 
petition  of  one  or  more  creditors,  the  aggregate  of  whose 
debts  provable  under  this  act  shall  amount  to  at  least  two 
hundred  and  fifty  dollars/'  exactly,  in  effect,  as  I  have  sup- 
posed section  6023  to  read  in  this  opinion  for  the  purpose 
of  illustration;  and  the  several  provisions  of  that  act  must 
be  so  read  for  the  purpose  of  giviqg  a  proper  construction. 
So  reading  it,  there  can  be  no  doubt  that  effect  can  be  given 
to  both  provisions,  and  they  are  not  repugnant^  But  the 
revised  statutes  only  broke  this  section  up  into  three  sec- 
tions, without  any  intention  in  any  way  to  change  the  sense. 
Again,  if,  under  section  5122,  a  creditor  can  have  a  corpo- 
ration adjudged  bankrupt  without  regard  to  the  amount  due 
Lim,  for  the  same  reason,  the  corporation  may  be  adjudged 
bankrupt  without  being  indebted  to  the  amount  of  three 
hundred  dollars,  and  without  committing  any  act  of  bank- 
ruptcy as  defined  in  tile  act  at  all. 

The  section  says,  any  officer  properly  authorized  may 
petition,  or  that  a  creditor  may  petition,  without  saying  that 
the  corporation  must  be  indebted  to  the  amount  of  $300,  or 
in  any  other  amount.  It  does  not  say  that  the  mere  filing 
of  a  petition,  either  by  the  corporation,  or  a  creditor,  shall 
constitute  an  uct  of  bankruptcy  on  the  part  of  a  corporation; 
nor  does  it  say  what  shall  constitute  an  act  of  bankruptcy. 
We  must  go  elsewhere  to  find  what  constitutes  an  act  of 
bankruptcy  on  the  part  of  a  corporation,  or  else  we  must 
imply,  that  filing  a  petition  by  an  authorized  officer  whether 
there  is  any  indebtedness  or  not,  or  the  filing  of  a  petition 
by  a  creditor  to  the  amount  of  a  dollar  is  an  act  of  bank- 
ruptcy. If  we  go  back  to  section  5021,  we  find  that  a  prov- 
able indebtedness  exceeding  the  amount  of  1300  is.an  essen- 
tial element  in  an  act  of  involuntary  bankruptcy;  and  by 
section  6014,  a  like  amount  of  indebtedness  is  an  essential 
element  in  an  act  of  voluntary  bankruptcy.  In  the  latter 
case  *^ihe  filing  of  such  petition  *' by  a  person  owing  the 
prescribed  amount  (see  first;  clause)  "shall  be  an  act  of 
bankruptcy,"  (last  clause).  Unless  the  provisions  of  these 
sections  apfdy,  there  is  nothing  prescribing  what  shall  con- 
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stitute,  in  either  case,  an  act  of  bankruptcy  on  the  part  of  a 
corporation.  If  they  do  apply,  then  there  must  be  a  prov- 
able indebtedness  to  an  amount  exceeding  tSOO;  for  that 
amount  of  indebtedness  is  just  as  much  an  element  in  an 
act  of  bankruptcy  under  those  sections,  as  any  other  ele- 
ment therein  mentioned.  Again,  under  section  5023,  (so 
also,  section  39  of  the  act  of  1867)  an  adjudication  might  be 
made  "on  the  petition  of  one  or  more  creditors  the  aggre- 
gate of  whose  provable  debts  amounts  to  at  least  $260,  pro- 
vided such  petition  is  brought  within  six  months  after  the 
act  of  bankruptcy  shall  have  been  committed."  This  pro- 
viso is  also  omitted  in  section  6122,  and  the  time  within 
which  the  petition  is  to  be  brought  is  no  more  part  of  the 
"manner  provided  in  respect  to  debtors,'*  than  is  the  amount 
of  indebtedness  due  the  petitioning  creditors,  and  we  have 
no  greater  right  to  incorporate  this  proviso  into  section 
5122,  than  we  have  the  other  half  of  the  same  sentence  re- 
lating to  the  amount  of  $250.  It  is  all  in  a  single  sentence. 
In  the  case  of  a  corporation,  is  there  to  be  no  limit  as  to 
the  time  when  the  proceeding  is  to  be  brought?  If  not, 
why  the  distinction?  I  do  not  suppose  that  any  one  would 
be  bold  enough  to  maintain,  that  the  provisions  under  con- 
sideration would  all,  or  any  of  them,  be  inapplicable  to 
partnerships,  because  in  section  6121  the  phrase  is  "or  on 
the  petition  of  any  creditor  of  the  parties,"  without  adding 
the  clause  to  the  amount  of  "at  least  |250."  Yet  these 
particulars  are  no  more  included  in  the  provision  of  the 
latter  part  of  the  section, — "in  all  other  respects  the  pro- 
ceedings against  partners  shall  be  conducted  in  the  like 
manner,  as  if  they  had  been  commenced  and  prosecuted 
against  one  person  alone,"  than  they  are  in  the  similar  pro- 
vision in  regard  to  corporations  in  the  next  section.  I  do 
not  perceive  why  the  same  reasoning  which  would  make  ibe 
limitations  inapplicable  to  corporations  would  not,  also,  make 
them  inapplicable  to  partners.  Besides  section  6122  em- 
braces joint  stock  companies,  as  well'  as  corporations,  and 
these,  in  law,  are  only  partnerships  composed  of  natural 
persons.  Why  should  there  be  any  distinctions  in  these 
particulars  between  different  kinds  of  partnerships,  or  be- 
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tween  natural  persons  acting  alone,  or  in  connection  with 
others  in  different  forms  of  partnerships? 

In  my  judgment^  after  a  carefnl  consideration  of  the  vari- 
oas  provisions  of  the  act,  the  specific  provisions  of  section 
6122,  so  far  as  they  go,  are  controlling  in  respect  to  x^orpor- 
ations;  but  that  all  other  provisions  of  the  title  of  an  addi- 
tional character  omitted  to  be  mentioned  in  this  section  not 
repugnant  to  any  of  its  express  provisions,  and  not  in  the 
nature  of  things  intrinsically  inapplicable  are  made  ap- 
plicable to  corporations  by  the  introductory  clause  of  the 
section.  "The  provisions  of  this  title  shall  apply  to  all 
moneyed  business  or  commercial  corporations,'*  read  in  con- 
nection with  the  words  bf  definition  in  other  sections;  and 
that  the  amount  of  indebtedness  exceeding  $300  dollars, 
necessary  to  constitute  an  act  of  bankruptcy;  the  amount, 
$250  that  must  be  due  to  a  creditor  in  order  to  entitle  him 
to  file  a  petition;  and  the  proviso,  as  to  the  time  when  the 
petition  must  be  filed  in  the  case  of  natural  persons  are  all 
applicable  to  corporations;  that  these  matters  having  been 
provided  for  by  other  provisions  made  applicable  by  the 
first  clause  in  section  6122,  and  other  provisions  there  was 
no  occasion  to  repeat  them  in  that  section,  and  they  were 
accordingly  omitted,  with  other  omitted  particulars.  But 
if  one  of  these  provisions  is  inapplicable  to  corporations  all 
must  be,  and  one  creditor,  to  no  matter  how  small  an  amount, 
may  control  the  matter  without  regard  to  the  interests  of 
other  creditors  or  stockholders,  without  any  limitieition  as  to 
time  when  the  proceedings,  are  to  be  instituted,  and  in  a 
case  where  the  aggregate  indebtedness  of  the  corporation  is 
too  insignificant  to  justify  troubling  the  parties  or  the  courts 
with  the  litigation. 

Upon  the  construction  adopted,  the  provisions  of  the 
bankrupt  act  operate  uniformly,  and  are  harmonious  in  all 
particulars  where  there  are  no  inherent  characteristic  differ- 
ences between  corporations  and  natural  persons,  and  differ- 
ent provisions  are  made  only  to  meet  such  differences.  This 
is  what  we  shoiild  expect  to  find  in  a  statute. 

If  I  am  right  in  the  construction  given  to  the  revised 
statute  unaffected  by  the  amendment  of  1874,  there  can  be  no 
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further  difficulty  in  the  case,  for  the  amendment  is  clearly 
as  broad  and  conprebensive  as  the  unamended  statute.  If 
wrong,  the  amendment  contains  inherent  evidence  either 
that  Congress  supposed  my  construction  to  be  the  correct 
one,  and  acted  upon  that  view,  or  else,  that  it  intended  the 
amendment  to  be  broader  in  its  scope,  and  to  include  cor- 
porations in  all  its  provisions  not  in  the  nature  of  things 
inapplicable.  That  the  amendment  was  intended  to  apply 
to  corporations  whatever  the  proper  construction  of  the 
former  act,  to  my  mind  seems  clear. 

Section  5013  of  the  revised  statutes,  like  section  48  in  the 
act  of  1867,  provides  that,  **In  this  title  the  word  'creditor' 
shall  include  the  plural  also;  *  *  *  the  word  'person'  shall 
also  include  'corporation.'"  The  statute  has  itself  defined 
the  word  "person,"  for  the  purposes  of  the  act,  not  for 
some  sections  only,  but  wherever  it  occurs;  and  that  defi- 
nition includes  "corporation."  "Creditor"  in  section  5122 
n^eans  also  creditors,  and  "person"  in  5021,  corporation. 
Under  this  definition,  we  are  authorized  and  required  to 
read  the  words,  "any  person,"  in  the  amendments  of  1874, 
"  any  person  or  corporation."  Bead  in  connection  with  the 
provisions  relating  to  an  act  of  bankruptcy  of  the  character 
alleged  in  the  petition  in  this  case,  omitting  the  parts  in- 
applicable, the  section  as  amended  in  1874  provides  as  fol- 
lows: "Any  person  or  corporation  residing  and  owing  debts 
as  aforesaid,  who,  after  the  passage'  of  this  act,  *  *  * 
being  insolvent  *  *  *  shall  make  any  payment  *  *  * 
of  money  *  *  *  or  procure  his  property  to  be  taken 
on  legal  process  with  intent  to  give  a  preference  to  one  or 
more  of  his  creditors  *  *  *  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy,  and  subject  to  the  condi- 
tions hereinafter  prescribed,  shall  be  adjudged  a  bankrupt 
on  the  petition  of  one  or  more  creditors,  who  shall  con- 
stitute one-fourth  thereof,  at  least,  in  number,  and  the  ag- 
gregate of  whose  debts  provable  under  this  act  amounts  to 
at  least  one- third  of  the  debts  so  provable;  provided,  that 
such  petition  is  brought  within  six  months  after  such  act  of 
bankruptcy  shall  have  been  committed."  Beading  the  sec- 
tion in  this  way,  as  we  are  authorized  and  required  to  do, 
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the  language  of  tlie  section  is  not  open  to  any  other  con- 
struction than  that  which  makes  the  whole  applicable  to 
corporations  as  well  as.  to  natural  persons.  The  section  .is 
unbroken,  and  is  not  divided,  and  cannot  be  divided  so  as 
to  make  one  part  applicable  to  natural  persons  only.  Either 
the  whole  section  must  be  applicable  to  corporations,  or  no 
part  of  it  is,  and  in  the  latter  case,  there  is  no  provision 
which  declares  what  act  of  a  corporation,  or  that  any  act 
constitutes  an  act  of  bankruptcy.  The  word  person  in  this 
amendment  is  not  accidentally  or  inadvertently,  but  de- 
liberately, brought  within  the  definition  of  that  word  as 
given  in  section  6013;  for  in  a  subsequent  part  of  the  same 
section.  Congress,  in  repeated  instances,  specifically  men- 
tions a  class  of  corporations  as  being  some  of  the  persons 
embraced  in  the  word  person,  as  used  in  the  introduction 
of  the  section.  Thus,  "that  any  person  *  *  *  who 
being  a  bank  or  banker  *  *  *  .  has  fraudulently  stopped 
payment  *  *  *  or  who  being  a  -bank  *  *  *  has 
stopped  or  suspended,  and  not  resumed  payment  »  »  * 
or  who  being  a  bank  ^  ^  *  shall  fail,"  etc.,  *  *  * 
'^  shall  be  deemed  to  have  committed  an  act  of  bankruptcy, 
and  subject  to  the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt  on  the  petition  of  one  or  more  of 
his  creditors,  who  shall  constitute  one-fourth  thereof,  at 
least,  in  number,  and  the  aggregate  of  whose  debts  provable 
under  this  act  amounts  to  at  least  one  third  of  the  debts  so 
provable."  The  words  **who"and  "bank"  refer  directly 
to  the  word  "person"  as  their  antecedent,  showing  that  a 
bank,  at  least,  was  intended  to  be  included  in  the  word 
"person,"  and  by  express  provisions,  that  a  bank  can  only 
be  thrown  into  bankruptcy  on  the  petition  of  one-fourth  in 
number  of  its  creditors,  who  represent  one-third  in  amount 
of  its  provable  debts.  That  the  word  "bank,"  as  used, 
means,  or  at  least  includes,  incorporated  banks,  does  not 
seem  tO'Culmit  of  discussion.  The  term  is  general,  without 
anything  to  indicate  any  limitation  on  its  meaning.  It  in- 
cludes all  banks  of  whatever  character.  It  is  the  very  word 
in  universij^  use  when  a  corporation  for  banking  purposes 
is  intended,  and  rarely,  if  ever,  used  in  speaking  of  a  natural 
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person,  the  word  banker  being  the  more  appropriate  term, 
and  the  one  ordinarily  nsed  to  designate  natural  persons 
engaged  in  banking  business.  Both  terms  are  used  in  the 
statute,  showing  that  Congress  intended  to  include  every 
species  of  banks.  The  word  "bank'*  was  not  used  in  prior 
statutes,  while  banker  was,  which  is  all  that  is  necessary 
to  designate  natural  persons  acting  as  bankers.  Showing 
that  in  this  act,  at  all  events,  banking  corporations  were  in- 
tended to  be  included.  The  word  is  not  used  foir  the  pur- 
pose of  extending  the  meaning  of  the  word  person,  but  is 
introduced  in  defining  a  particular  act  of  bankruptcy,  as 
though,  as  a  matter  of  course,  a  bank  was  included  in  the 
word  ** person." 

It  is  manifest  from  this  specific  recognition  of  a  class  of 
corporations  as  being  some  of  the  persons  embraced  in  the 
words  "any  person,"  in  the  beginning  of  this  section,  that 
Congress  intended  to  use  that  word  in  this  section  in  the 
broad  and  comprehensive  sense  indicated  by  the  definition 
in  section  6013;  and  used  in  that  sense,  there  is  no  escap- 
ing the  conclusion  that  the  subsequent  provision  relating  to 
the  number  of  petitioning  creditors,  and  the  amount  of 
debts  that  must  be  represented  by  them,  are  expressly  made 
applicable  to  corporations.  And,  again,  the  section  pro- 
vides, that  "the  provisions  of  this  section  shall  apply  to  all 
cases,"  not  all  cases  of  natural  persons,  or  all  cases  other  than 
those  of  corporations,  or  to  some  cases — but  to  "all  cases  of 
compulsory  or  involuntary  bankruptcy  commenced  since  the 
first  day  of  December,  eighteen  hundred  and  seventy-three, 
as  well  as  to  those  commenced  hereafter.  And  in  all  cases 
commenced  since  the  first  of  December,  eighteen  hundred 
and  seventy-three,  and  prior  to  the  passage  of  this  act,  as 
well  as  to  those  commenced  hereafter,  the  court  shall,  if 
such  allegation  as  to  the  number  or  amount  of  petitioning 
creditors"  be  denied  by  a  debtor,  by  statement  in  writing 
to  that  effect,  require  him  to  file  forthwith  a  full  list  of  his 
creditors,  etc.  I  am  unable  to  perceive  how  corporations  can , 
by  any  reasonable  or  even  possible  admissible  construction, 
be  excluded  from  the  operation  of  the  clause  under  consider- 
ation.   If  by  expressly  defining  the  terms  used  so  as  to 
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iuclnde  corporations,  then  bj  expressly  naming  a  class  of 
corporations  as  embraced  within  the  terms  so  used  and 
defined;  and  immediately  in  connection  therewith  employ- 
ing the  comprehensive  words,  ''in  all  cases/*  which  must 
include  cases  against  corporations  as  well  as  natural  per- 
sons; and  further  providing  in  terms  without  limitation, 
that ''the  provisions  of  this  title  shall  apply  to"  corpora- 
tions, Congress  does  not  express  an  intention  to  include  cor- 
porations, it  is  difficult  to  see  how  such  an  intention  could 
be  manifested  in  anyway  short  of  enacting  a  separate  statute 
relating  alone  to  corporations,  which  should  embrace  all 
the  provisions  intended  to  be  applicable,  without  any  refer- 
ence to  any  other  statute  or  provision  relating  to  natural 
persons,  or  other  matters. 

If  I  am  right  in  my  view  of  the  amendment  of  1874,  it 
must  prevail,  whatever  the  construction  put  upon  the  pro- 
visions of  previous  acts,  since  it  is  the  last  expression  of 
the  legislative  will,  and  it  repeals  all  inconsistent  provisions 
wherever  found,  as  well  those  of  section  5122,  if  those  are 
inconsistent,  as  of  6021,  6022,  and  6023. 

In  the  very  able  opinion  of  the  district  judge,  it  is  said, 
inadvertently,  I  think,  "the  statute  provides  that  a  'person' 
shall  be  entitled  to  a  certain  allowance  out  of  his  property 
and  under  certain  circumstances  to  a  discharge  of  his  debts. 
Now,  in  those  two  cases  the  word  '  person'  does  not  include 
a  corporation,  because  the  statute,  section  5121  revised 
statutes,  expressly  provides  that  no  allowance  or  discharge 
shall  be  granted  to  any  corporation,"  etc.  I  do  not  find  the 
word  "  person"  used  at  all  in  the  statute  in  the  connection 
here  referred  to.  The  "  allowance  out  of  his  property"  is 
provided  for  in  section  5045  of  the  revised  statutes,  and 
14  of  the  act  of  1867,  and  the  discharge  in  revised  statutes, 
section  5114,  and  32  of  the  act  of  1867.  In  all  these  cases 
the  word  used  is  "bankrupt,"  and  not  "person,"  so  that 
the  argument  suggested  falls  with  the  erroneous  hypothesis. 
I  find,  no  instance  in  the  act  where  the  word  "person" 
would  not  appropriately  include  a  corporation,  as  the  stat- 
ute says  it  shall,  except  one  or  two  where  in  the  nature  of 
things  it  could  not  apply^  as  where  an  arrest  is  provided 
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for;  and  no  instance  in  which  if  construed  to  include  a  cor- 
poration it  would,  npon  any  reasonable  construction,  make 
it  repugnant  to  any  other  provision  of  the  statute.  If  there 
is  any  such  instance  it  has  escaped  my  notice. 

It  is  further  said,  that  the  definition  of  the  word  '' per- 
son," in  section  5013  of  the  revised  statutes,  is  limited  to 
the  word  ''person,"  as  used  **  in  this  title;"  that  the  amend- 
ment of  1874  is  an  independent  act,  Which  is  no  part  of  ' '  this 
title,"  and  therefore,  that  it  does  not  embrace  the  word 
•"pei*son,"  as  used  in  the  revised  statutes.  The  title  is 
''Bankruptcy,"  and  in  contemplation  of  the  revised  statutes 
-at  the  time  of  their  supposed  passage,  it  embraced  all  the 
statute  law  upon  the  subject  of  bankruptcy.  In  the  begin- 
ning of  this  opinion,  it  is  held  that  the  amendatory  pro- 
visions of  the  act  of  1874,  for  reasons  stated,  although 
referring  by  name  and  section  to  the  repealed  act  of  1867, 
must  be  construed  as  amending  the  corresponding  sections 
of  the  revised  statutes.  Upon  this  view,  the  amendatoiy 
provisions  fall  into  the  place  of  ihe  sections  of  the  revised 
statutes  amended,  as  amendments,  and  thus  become  a  part 
of  the  title  of  the  revised  statutes  amended,  and  are  brougbt 
within  the  operation  of  the  defining  section  6013.  Section 
1 2  of  the  act  of  1874,  revises  and  embodies  the  entire  sub- 
ject-matter of  sections  5021-22-23  of  the  revised  statutes, 
and  upon  well-settled  principles  of  construction  takes  the 
place  of  and  repeals  all  those  sections.  Besides,  section  21 
expressly  repeals  all  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  the  act  of  1874.  If  the  amendments  do 
not  become  a  part  of  the  revised  statutes,  as  amendments 
thereto,  they  simply  amend  a  repealed  statute,  which  is  no 
longer  in  force,  and  the  con*esponding  provisions  of  the 
revised  statutes  being  repealed,  also,  there  is  no  statute  in 
force  under  which  any  adjudication  in  bankruptcy  can  be 
had.  In  my  judgment,  the  amendatory  sections  fall  into 
the  revised  statutes  and  become  parts  of  the  title  amended. 

It  seems  impossible,  by  any  reasonable  construction  of 
•the  amendment  of  1874,  to  take  a  bank,  though  a  corpora- 
tion, out  of  the  operation  of  the  provisions  under  consid- 
eration, yet  the  creditors  of  a  bank  are  usually  far  more 
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mtmeroas  and  more  diflScult  of  iascertainment,  especially  in 
the  case  of  banks  of  issue,  than  those  of  any  other  class  of 
corporations.  If  banks  are  not  excluded  from  the  opera- 
tion of  the  provisions  relating  to  the  number  of  creditors 
and  amount  of  debts  represented  necessary  to  entitle  them 
to  file  a  petition,  I  can  see  no  possible  reason  for  excluding 
any  other  class  of  corporations,  and,  in  my  judgment,  none 
are  excluded.  No  distinction  between  the  different  classes 
of  corporations  is  anywhere  indicated.  If  Congress  should 
make  any  distinction  between  corporations  and  natural  per* 
sons  in  the  particulars  in  question,  we  should  expect  to  find 
some  sound  and  obvious  reason  for  its  action.  If  no  sound 
reason  can  be  found,  and  the  point  is  doubtful,  we  ought 
to  conclude  that  no  distinction  is  intended.  No  reason  has 
been  suggested,  and  none  occurs  to  me  that  appears  to  my 
mind  to  be  sound.  It  also  appears  to  me  to  be  a  mistaken 
supposition  that  a  modern  coi-poration  is  in  effect  destroyed 
by  an  adjudication  in  bankruptcy,  thai  being  stripped  of  its 
property  it  can  acquire  no  more.  Such  seems  not  to  be  the 
doctrine  of  the  books.  {Mhiers*  Ditch  Co.  v.  Zallerbdch,  37 
Cal.  690.)  If  so  destroyed,  a  corporation  created  by  the 
act  of  one  sovereignty  is  annihilated  by  the  act  of  another 
sovereignty.  In  many  of  the  United  States,  perhaps  gen-- 
erally,  in  respect  to  recently  formed  moneyed  business  and 
commercial  corporations  (the  class  embraced  in  the  bank- 
rupt act),  the  stockholders  are  personally  liable  for  the  in-^ 
debtedness  of  the  corporation.  The  corporation  is  but  an 
instrument  in  the  hands  of  the  stockholders,  imd  the  stock- 
holders themselves,  being  personally  liable,  are  the  ultimate 
debtors,  as  well  as  the  parties  ultimately  enjoying  the  ben* 
efits  of  the  organization.  The  ultimate  effects  of  an  adju^ 
dication  in  bankruptcy  against  such  coiporations  as  to  the 
excess  of  indebtedness  over  assets  reach  natural  persons. 
It  may  be  greatly  to  the  interest  not  merely  of  the  stock- 
holders, but  the  great  mass  of  creditors,  that  tbere  should 
be  no  adjudication  against  the  corporation,  even  though 
insolvent.  It  is  fair  to  presume  that  the  stockholders,  and 
three-fourths  in  number  and  two-thirds  in  value  of  the 
creditors,  will  act  in  such  manner  as  they  suppose  their 
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common  interests  dictate,  as  well  in  the  case  of  corpora* 
tions  as  where  the  bankrupt  and  primary  debtor  is  a  natural 
person;  and  I  can  perceive  no  sound  reason  why  a  less  num- 
ber than  one-fourth  in  number  and  one-third  in  value  of 
the  creditors,  should,  control  the  proceeding  against  the 
wishes  and  interests  of  the  great  majority  in  one  case  rather 
than  in  the  other.  The  corporation,  though  insolvent,  may 
repair  its  capital,  and  the  interests  of  all  concerned  may 
require  this  to  be  done.  It  is  in  fact  sometimes  done,  as 
the  very  remarkable  recent  instance  of  the  Bank  of  Cali* 
fornia,  so  notorious  as  to  become  a  part  o{  the  public  his- 
tory  of  the  country  and  of  the  financial  world,  shows.  The 
bank  stopped  payment.  Its  reputed  indebtedness  exceeded 
twenty  millions;  generally  understood  to  be  several  millions 
in  excess  of  its  assets.  It  was  therefore  largely  insolvent. 
Its  capital  stock  had  all  been  paid  up  and  absorbed.  Yet 
by  the  forbearance  of  its  creditors  and  the  energy  of  its 
stockholders,  its  capital  stock  was  repaired,  as  this  court 
had  occasion  judicially  to  know,  by  levying  new  assessments 
in  pursuance  of  authority  given  by  the  statutes  under  which 
it  was  organized,  upon  the  stock  already  fully  paid  up,  and 
its  business  resumed  under  such  auspices  as  to  give  prom* 
ise  of  a  future  no  less  brilliant  tiian  its  past.  Had  it  been 
in  the  power  of  a  small  part  of  the  creditors  to  have  thrown 
this  institution  into  bankruptcy,  and  it  had  been  exercised, 
it  would  doubtless  have  severely  shaken  the  finances  of  the 
Pacific  Coast,  if  not  of  the  whole  country,  and  have  proved 
a  great  public  calamity.  So,  also,  it  is  understood  that 
after  th«  sweeping  public  calamity  of  the  Chicago  fire,  sev- 
eral of  our  insurance  corporations,  whose  resources  had 
become  largely  impaired,  repaired  their  capital  in  a  similar 
way,  and  continued  on  in  a  prosperous  career.  These  strik- 
ing examples  show  that,  at  least  under  our  system  of  per- 
sonal responsibility,  corporations  as  well  as  individuals  have 
strong  recuperative  powers,  and  if  not  otherwise  trammeled 
than  natural  persons,  may  in  like  manner  recover  from  the 
efifects  of  extraordinary  misfortunes.  To  my  mind,  these 
examples  afford  a  strong  argument  against  any  good  grounds 
for  a  distinction  between  modern  moneyed  business  and 
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commercial  corporations  and  natnral  persons  in  the  partic- 
ulars under  consideration.  The  policy  of  the  amendment 
on  this  point  may  be  good  or  bad  (with  this  the  courts  have 
nothing  to  do);  bat  if  good  for  one,  it  seems  to  me  to  be 
good  for  both.  I  am  myself  unable  to  find  any  solid  ground 
for  a  distinction  in  this  respect  between  this  class  of  cor- 
porations and  natural  persons,  and  I  am  also  unable  to  find 
anywhere  in  the  statutes  the  distinction  claimed,  or  any  evi- 
dence of  an*  intent  to  make  such  a  distinction. 

Th)B  case  of  the  New  Lamp  Chimney  Co.  v.  The  Ansonia 
Brass  and  Copper  Co.,  91  U.  S..  B.  H64,  has  been  cited 
by  respondents'  counsel  as  an  authority  in  favor  of  the 
views  of  the  district  judge,  and  opposed  to  the  view  taken 
in  this  opinion,  and  by  Mr.  Circuit  Judge  Dillon  in  Be 
Lectveikwaiih  Savings  Bank*  There  is  one  clause  in  the 
opinion  of  Mr.  Justice  Clifford  in  the  enumeration  of  the 
points  of  the  provisions  of  section  3J7  of  the  act  of  1867, 
which  seems  at  first  view  to  favor  the  construction  which  it 
is  cited  to  sustain.  It  is  as  follows:  ''Second.  The  peti- 
tion for  involuntary  bankruptcy  may  be  made  and  presented 
by  any  creditor  without  any  specifications  as  to  the  number 
of  the  creditors  or  the  amount  of  their  debts.'*  This,  how- 
ever, was  not  a  point  adjudged,  nor  did  the  point  arise  in 
the  case.  There  was  no  question  in  it  as  to  whether  in  the 
ease  of  involuntary  bankruptcy  of  a'  corporation,  a  single 
creditor,  without  regard  to  the  amount  due  him,  is  entitled 
to  file  a  p^ition.  There  is  nothing  in  the  case  to  indicate 
that  this  point  was  either  argued  by  counsel  or  carefully 
considered  by  the  court.  In  illustrating  the  argument  upon 
the  point  presented,  the  learned  jndge  refers  to  other  pro- 
visions of  the  act,  and  among  other  things  recites  the 
several  points  as  specified  in  section  37.  He  nowhere  says 
that  the  provisions  of  other  sections  relating  to  the  amount 
of  indebtedness  do  not  apply  to  corporations,  but  only  that 
this  section  is  ''without  any  specification  as  to  the  number 
of  the  creditors,  or  of  the  amount  of  their  debts,"  which  is 
manifestly  true,  but  without  saying  what  the  effect  on  it  of 
other  provisions  is.  It  is  quite  a  different  question,  whether 
in  determining  the  right  of  a  creditor  to  petition,  this  pro- 
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vision,  simply  statiog  the  relation  of  the  party  to  the  corpo- 
ration necessary  to  give  him  the  proper  status,  a  right  to  an 
adjudication,  or  simply  designating  the  party,  shall  be  sup- 
plemented by  the  other  provisions  providing  for  the  re- 
quired amount  of  indebtedness,  not  inconsistent  with  the 
clause,  so  far  as  if  goes,  made  applicable  by  other  express 
provisions,  and  therefore  not  necessary  to  be  repeated  here. 
Such  casual  observations  in  the  course  of  an  argument, 
even  where  more  in  point  than  in  this  case,  are  never 
regarded  by  the  Supreme  Court,  or  the  judge  who  makes 
them,  as  authoritative.  The  reports  are  full  of  instances 
where  dicta  of  a  far  more  pertinent  and  decided  character 
are  wholly  disregarded/  1  have  attempted  to  show  in  the 
first  part  of  this  opinion  that  the  other  provisions  as  to 
amount  being  additional  Hud.not  inconsistent  are  made 
applicable  by  the  general  comprehensive  introductory  clause 
of  section  37',  and  by  other  defining  clauses  of  the  act  re- 
ferred to.  And  this  view  seems  to  me  to  be  sustained  also 
by  the  other  observations  of  Mr.  Justice  Clifford  immedi- 
ately preceding  and  following  the  clause  quoted  from  his 
opinion.  Besides,  the  learned  judge  in  that  same  opinion 
distinctly  lays  down  the  rule  of  construction.  We  are  not 
to  hunt  for  repugnances,  but  rather  aim  to  harmonize  the 
various  provisions  of  «the  act.  And  there  is  certainly  no 
repugnancy  between  the  clause  in  section  37  which  named 
a  creditor  as  the  person  who  is  to  petition,  and  the  clause 
in  section  39,  which  fixes  the  amount  for  which  he  must  be 
a  creditor  to  entitle  him  to  petition ;  and  considering  both 
provisions  as  applicable,  harmonizes  best  with  all  the  pro- 
visions of  the  act,  and  with  the  idea  of  a  uniform  system^ 
so  far  as  in  the  nature  of  things  it  can  be  made  uniformly 
applicable.  The  learned  justice  in  that  case  found  no  diffi- 
culty in  harmonizing  provisions  far  more  distinctly  repug- 
nant. But  it  must  be  borne  in  mind  that  the  case  in  the 
Supreme  Court  arose  under  the  act  of  1867,  and  the  obser- 
vations of  the  learned  justice  were  made  upon  that  act  as  it 
existed  before  its  amendment.  Whatever  the  proper  con- 
struction of  that  act,  it  does  not  necessarily  control  the 
present  act.    There  seems  to  be  no  mistaking  the  scope  of 
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the  amendment  of  1874,  and  if  found  inconsistent  with  any- 
thing in  section  6122,  pr  elsewhere  in  the  revised  statutes, 
it  must  prevail,  as  being  the  last  expression  of  the  legis- 
lative will.  The  case  of  the  New  Lamp  Chimney  Co.  v.  The 
Ansonia  Brass  and  Copper  Co.,  was  also  cited  by  counsel  in 
the  Leavenworth  Savings  Bank  case,  and  could  not,  there- 
fore,  have  been  considered  by  the  learned  judge  who  heard 
it  as  inconsistent  with  the  construction  put  by  him  upon 
the  amendment  in  question  of  1874. 

For  these  reasons,  in  addition  to  those  expressed  by  Mr. 
Circuit  Judge  Dillon  in  the  case  of  the  Leiivenworth 
Savings  Bank,  I  hold  that  to  authorize  an  involuntary  adju- 
dication in  bankruptcy  against  a  corporation  under  the 
statute  as  amended  in  1874,  the  petitioning  creditors  must 
constitute  one-fourth  thereof,  at  least  in  number,  the  aggre- 
gate of  whose  debts  provable  under  the  act  amount  to  at 
least  one-third  of  the  debts  so  provable.' 

There  is  no  allegation  in  the  petition  in  this  case,  that 
the  corporation  is  either  a  ''a  moneyed  business  or  com- 
mercial corporation,"  and  the  character  of  the  corporation 
can  only  be  inferred  from  the  name  and  the  averment  that 
its  place  of  business  is  at  Portland.  The  petition  would 
undoubtedly  be  held  bad  on  demurrer.  No  objection  was 
taken  until  the  issues  formed  were  about  to  be  submitted 
to  the  jury,  when  the  point  was  raised  for  the  first  time  in 
the  form  of  an  instruction  to  the  jury  asked  of  the  court. 
It  was  with  hesitation  denied,  on  the  ground  that  it  came 
too  late.  Whether  this  ruling  was  correct  or  not  the  peti- 
tion should  be  amended  in  this  particular. 
.  The  adjudication  in  bankruptcy  and  the  order  striking 
out  the  allegations  in  the  petition  and  corresponding  de- 
nials of  the  answer  relating  to  the  number  of  petitioning 
creditors,  and  amount  of  debts  represented  by  them,  must 
be  reversed  and  the  case  remanded  for  further  proceedings, 
and  it  is  so  ordered. 
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The  420  Mining  Co.  v.  The  Bullion  Mining  Co. 

CmcTJiT  Court,  Distbict  op  Nevada. 

NOVEMBEB  8, 1876. 

1.  Patent  to  Mining  Claim —  Who  entitled  to.— Under  the  act  of 

Congress  of  1866  (14  Stat.  251)  the  right  to  purchase  a  mining  daim  to 
a  gold  or  silver-bearing  lode  and  to  receive  a  patent  therefor  from  the 
United  States,  was  granted  to  the  person,  or  association  of  persons, 
who,  in  pursuance  of  the  laws  of  the  State  or  Territory,  and  the  mining 
customs,  rules  and  regulations  of  the  place  embracing  the  location, 
recognized  and  enforced  by  the  courts,  is  the  owner,  and  entitled  to  the 
possession,  as  against  everybody  except  the  United  States. 

2.  Pre-emption. — The  right  given  is  simply  a  right  of  purchase,  and  is  in 

the  nature  of  a  pre-emption  right,  founded  upon  like  principles  as  the 
pre-emption  laws;  and  not  a  right  similar  or  analogous  to  that  of  a 
'grantee  under  an  inchoate  or  imperfect  Mexican  grant 

3.  Defenses  in  Abatement  and  on  Merits.— Under  the  statute  of 

Nevada  authorizing  the  defendant  to  set  up  in  his  answer  as  many 
.defenses  as  he  has,  if  an  answer  contains  a  defense  which  only  goes  to 
defeat  the  present  action  and  other  defenses  on  the  merits,  and  the 
issues  aA  to  both  are  in  fact  found  for  defendant,  but  the  judgment  ia 
apparently  entered  for  defendant  upon  the  finding  upon  the  merits,  the 
matter  upon  the  merits  will  be  re«  adjudiccUa,  and  the  parties  will  be 
estopped  from  further  litigating  the  merits,  even  though  the  issue  upon 
the  matter  of  abatement  is  also  found  in  favor  of  defendant,  and  the 
judgment  might  have  been  rested  on  that  issue. 

4.  Same. — In  such  case,  where  all  the  issues  are  in  fact  specially  found  in 

favor  of  the  defendant,  and  judgment  entered  thereon  generally,  with- 
out any  provision  that  it  shall  be  ^'ithout  prejudice,  or  without  any 
other  limitation  or  restriction,  the  estoppel  will  extend  to  every  matter 
of  fact  in  issue,  and  in  fact  found  by  the  court  in  favor  of  the  defend* 
ant. 

5.  Seyeral  Defenses  in  same  Answer. — AVliere  the  statute  authorizes 

the  defendant  to  set  up  in  the  same  answer  as  many  defenses  as  he 
has,  and  several  defenses  are  set  up,  it  is  competent  for  the  court  to 
determine  them  all,  without  reference  to  the  character  of  the  different 
defenses,  aQd  where  all  are  in  fact  determined,  the  determination  as  to 
all  will  be  conclusive  between  the  parties. 

6.  Estoppels  Mutual.  —  When  the  findings  and  judgment  in  a  given 

case  are  conclusive  on  both  parties  if  conclusive  on  one,  the  estoppel 
is  mutual  within  the  meaning  of  the  rule  requiring  estoppels  to  be 
mutual. 

7.  Judgment  Technically  Correct  Reversed.— Where  a  judgment 

is  broader  in  its  scope,  and  more  advantageous  to  a  party  than  he  is 
entitled  to  have,  it  will  be  reversed  or  modified,  although  upon  the 
record  it  appears  to  be  technically  correct. 
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8.  Same. — A  judgment  which  would  operate  as  an  estoppel  upon  points 

that  manifestly  ought  not  to  be  concluded,  will  be  reversed,  although 
there  is  no  technical  error  shown  by  the  record. 

9.  Partial  New  Trial. — A  new  trial  may  be  granted,  under  the  practice 

in  Nevada,  upon  some  issues  without  disturbing  the  findings  upon  other 
issues,  and  in  such  cases  the  judgment  would  not  necessarily  be  re- 
versed if  the  remaining  findings  not  vacated  are  sufficient  to  sustain 
the  judgment.  The  judgment  in  such  case  may  be  reversed,  modified 
or  affirmed,  as  justice  may  require;  but  there  would  be  no  estoppel  as 
to  the  matter  embraced  in  the  finding  vacated. 

10.  Statutes  of  Limitations  and  Mining  Claims.— The  statute  of 

limitations  of  Nevada  relating  to  mining  claims  constitutes  a  part. of 
the  local  laws  by  which  the  rights  of  parties  are  to  be  determined  for 
the  purpose  of  ascertaining  who  is  entitled  to  purchase  a  part  of  a 
mineral  lode  under  the  act  of  July  26,  1866. 

11.  Parol  Partition. — A  parol  partition  executed  by  the  parties  taking 

actual  exclusive  possession  of  the  portions  respectively  assigned  to 
them  in  pursuance  of  the  agreement  to  partition,  which  possession  and 
partition  are  acquiesced  in  by  the  parties  is  valid;  and  upon  such  a 
partition  the  parties  cease  to  be  tenants  in  common. 

12.  Tenants  in  Common  Ouster. ->-One  tenant  in  common  may  oust 

his  co-tenant,  and  claim  adversely,  thereby  setting  the  statute  of  lim- 
itations in  motion,  and  from  the  time  of  such  actual  ouster  and  adverse 
possession,  they  deal  at  arms-length,  and  there  is  no  longer  any  rela- 
tion of  trust  or  confidence  between  them. 

13.  Title  under  Statutes  of  Limitations. —Adverse  possession  for 

the  time  limited  by  statutes  of  limitations  not  only  bars  the  remedy, 
but  extinguishes  the  right  and  vests  a  perfect  title  in  the  adverse 
holder. 

14.  Same  Title  Quieted. — A  title  acquired  under  a  statute  of  limita- 

tions will  be  quieted  in  the  adverse  holder  on  a  bill  in  equity  filed  for 
that  purpose,  even  against  the  holder  of  the  paper  title  barred. 

Before  Sawyeb,  Circuit  Judge. 
Demurrer  to  bill  in  equity. 

Tlie  faots  as  alleged  in  the  bill  are  as  follows:  On  June 
28,  1859,  John  Cosser  and  Walter  Gosser,  under  the  firm 
name  of  Cosser  &  Co.,  J.  Morris,  J.  Durgan,  Thomas  Win- 
ters, V.  A.  Houseworth,  C.  Ttue,  J.  Powell  and  A.  Bicard 
located  and  appropriated,  in  the  manner  prescribed  bj  the 
mining  rules  on  the  Comstock  lode,  a  mining  claim  of 
1600  feet  in  length  on  the  lode;  took  possession  of  the 
same,  and  thereby,  as  tenants  in  common,  became  the 
owners  of  said  claim,  as  against  all  the  world,  except  the 
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United  States.  In  July,  1859,  the  said  parties,  while  still 
in  possession,  by  a  verbal  agreement,  to  which  all  assented, 
agreed  that  said  mining  claim  should  be  segregated  into 
two  parts,  and  that  said  Durgan,  Morris,  Powell,  Bicard 
and  True  should  thenceforth,  as  tenants  in  common  own 
and  possess  exclusively  the  portion  of  said  claim  and  lode 
extending  from  its  northern  boundary  southerly  a  distance 
of  420  feet,  and  should  release  all  their  interest  in  the 
other  portion  of  said  claim  and  lode  to  said  Winters, 
Grosser  &  Co.  and  Houseworth,  who  should  own  and  pos- 
sess, in  the  same  manner,  said  southern  portion  of  said 
claim  and  lode,  and  release  to  said  first*named  parties  all 
their  interest  in  said  northern  portion  of  420  feet.  In  pur- 
suance of  said  agreement  a  monument  was  placed  to  mark 
the  division  line  and  the  parties  took  possession  of  their 
respective  portions,  Durgan  and  his  associates  taking  pos- 
session of  the  northern  part,  and  Winters  and  his  associates 
of  the  southern  part,  and  thenceforth  each  of  said'  parties 
and  their  successors  in  interest  exclusively  held  possession 
and  improved  the  part  so  allotted  to  them,  in  accordance 
with  the  mining  rules  and  regulations,  and  claimed  no 
interest  in  the  other  portions  of  said  claim  or  lode.  No 
written  conveyance  was  ever  made  in  pursuance  of  said 
agreement,  and  no  demand  for  one  was  ever  made,  except 
the  demand  for  the  purposes  of  this  action.  All  the  right, 
title  and  interest  of  said  Durgan  and  his  associates  in  said 
north  420  feet  of  said  lode,  were  subsequently,  by  sundry 
mesne  conveyances  conveyed  to  the  complainant,  a  corpo- 
ration organized  under  the  laws  of  Nevada.  Between  the 
segregation,  as  aforesaid,  and  January  1, 1864,  said  Durgan 
and  associates  had  spent  in  prospecting  and  developing 
said  mine  not  less  than  $30,000,  and  since  the  latter  date 
the  420  Mining  Company  have  for  like  purposes  spent  an 
additional  sum  of  $30,000,  The  Bullion  Mining  Company, 
a  corporation  organized  under  the  laws  of  California,  has 
since  acquired  all  the  right,  title  and  interest  of  said  Win- 
ters and  his  associates  in  the  southern  portion  of  said  lode, 
and  has  since  held  the  same  in  accordance  with  the  mining 
rules  and  regulations*     On  November  16, 1868,  the  Bullion 
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MiniDg  Company  commenced  an  action  in  the  proper  court 
against  the  420  Mining  Company,  to  recover  said  northern 
.420  feet  of  said  lode,  alleging  title  in  plaintiff,  and  wrongful 
possession  and  withholding  by  defendant.  Defendant  an- 
swered, admitting  possession  by  defendant,  but  denying 
that  the  possession  was  wrongful.  This  action  was  volun- 
tarily dismissed  on  plaintiff's  motion  without  trial,  on  June 
3,  1872,  without  notice  to  the  defendant  to  the  action.  On 
November  6,  1868,  while  the  420  Mining  Company  is  al- 
leged to  have  been  in  possession  of  said  northern  420  feet 
of  said  lode,  the  Bullion  Mining  Company  applied  at  the 
proper  land  ojBSce  for  a  patent,  embracing  the  whole  of  said 
claim,  both  the  southern  part  and  said  northern  420  feejb 
conveyed  to  the  420  Mining  Company,  being  the  part  now 
in  controversy,  under  the  acts  of  Congress,  entitled,  ''An 
Act  to  grant  the  right  of  way  to  ditch  and  canal-owners  ^.ud 
for  other  purposes,"  approved  July  26,  1866,  and  in  pur- 
suance of  such  application  a  patent  embracing  the  whole  of 
said  claim  on  the  Comstock  lode  was  issued  in  due  form  to 
said  Bullion  Mining  Company  on  March  26,  1875.  It  is 
alleged  in  the  bill  that  the  said  application  for  a  patent  was 
based  solely  on  the  said  location,  made  June  23,  1859,  and 
that  the  only  pretense  of  title  to  said  pt^rt  in  controversy  is 
a  conveyance  to  the  Bullion  Mining  Company  of  their  in- 
terest therein  by  said  Durgan  and  his  associates,  made 
subsequently  to  the  said  conveyance  by  the  same  parties  to 
the  420  Mining  Company,  with  a  knowledge  at  the  time  on 
the  part  of  the  Bullion  Mining  Company,  of  the  prior  con- 
veyance to  the  420  Mining  Company. 

On  November  30,  1872,  the  420  Mining  Company  com- 
menced an  action  in  the  proper  court  in  the  State  of  Ne- 
vada against  the  Bullion  Mining  Company,  to  determine 
the  adverse  right  of  the  latter  company  to  said  420  feet  of 
said  lode,  which  action  was  duly  tried  and  a  judgment 
therein  duly  entered,  and  a  copy  of  the  record  in  that  suit 
is  annexed  to,  and  made  a  part  of,  the  bill  of  complaint  in 
the  present  action. 

It  is  further  alleged  that  by  reason  of  the  issue  of  the 
patent,  as  aforesaid,  the  legal  title  to  said  northern  420 


638  .  420  Mm.  Oo.  v.  Bullion  Mm.  Co.      [Cir.  Ct. 

Statement  of  Facts.  [November, 

feet  of  said  lode  became  wrongfully  rested  in  the  defend- 
ant; bat,  that  by  reason  of  the  facts  alleged,  the  com- 
plainant was  really  the  owner  of  said  420  feet  of  mining 
ground,  and  entitled  under  said  act  of  Congress  to  the  pat- 
ent therefor.  The  bill  thereupon  prays  that  the  complain- 
ant be  decreed  to  be  entitled  to  said  mining  ground ;  thai 
the  defendant  holds  the  legal  title  in  trust  for  complainant, 
and  that  it  may  be  required  to  convey  said  420  feet  of  said 
lode  to  complainant; 

The  complaint  in  the  record  of  the  said  action  of  the  420 
Mining  Company  against  the  Bullion  Mining  Company 
commenced  November  29,  1672,  to  determine  the  adverse 
claim  of  the  latter,  attached  to  and  made  a  part  of  the  bill, 
alleges  that  the  420  Mining  Company,  complainant  therein, 
is  ''the  owner  of,  in  possession  of,  and  entitled  to  the  pos- 
session of,*'  the  said  420  feet  of  the  Comstock  lode  now  in 
controversy;  that  the  Bullion  Mining  Company,  defendant 
therein,  ''claims  an  estate  or  interest  therein  adverse  to  the 
plaintiff,**  and  denies  the  validity  of  such  adverse  claim.  It 
then  sets  out  the  commencement  of  the  said  former  action 
by  defendant  against  complainant  to  recover  possession  of 
said  420  feet;  the  answer  of  defendant  denying  the  right; 
the  application  of  defendant  in  this  action  for  a  patent;  the 
filing  of  protest  by  complainant;  the  subsequent  dismissal 
of  the  action  to  recover  possession  by  complainant  in  that 
action  (defendant  in  this)  without  notice  to  the  defendant 
therein  that  the  right  has  never  been  determined  between 
the  parties;  and  praying  that  the  Bullion  Mining  Company, 
defendant,  may  be  required  to  set  forth  its  claim;  that  the 
rights  of  the  parties  be  determined  by  the  court,  and  that 
the  defendant,  the  Bullion  Mining  Company,  be  adjudged 
not  to  have  any  estate  or  interest  in  said  mining  ground, 
etc.  The  answer  to  said  complaint  denies  the  ownership  of 
the  complainant,  its  right  of  possession  and  its  actual  pos- 
session of  said  420  feet,  or  any  part  thereof,  at  the  time  of 
the  commencement  of  the  action.  It  denies  that  the  de- 
fendant's claim  is  without  right,  and  then  affirmatively 
avers  that  "at  the  date  of  the  commencement  of  this  action, 
and  for  a  long  time  prior  thereto,  it  was  and  still  is  the 
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owner  of,  and  in  possession  of,  and  entitled  to  the  posses- 
sion of,  said  mining  ground,  ledge,  or  lode,  and  eyery  part 
thereof."'  It  then  alleges  affirmatively,  in  appropriate 
terms,  an  adverse  possession  in  the  defendant  of  the  said 
420  feet  of  the  Gomstock  lode  for  a  period  exceeding  the 
time  required  to  give  a  title  under  the  statute  of  limitations 
of  Nevada  in  cases  of  mining  claims;  and  that  during  all  of 
said  time  the  defendant  had  held  and  worked  such  claim  in 
the  manner  required  by  the  laws  and  customs  in  force  in  the 
district  in  respect  to  such  claim;  and  then  also  avers  affirm- 
atively that  neither  the  claimant  nor  any  person  under 
whom  it  holds  had  been  seised  or  possessed  of  said  420 
feet,  or  any  part  therein,  within  the  period  prescribed  by 
the  statute  of  limitations  applicable  to  such  cases;  and  fur- 
ther, that  the  alleged  cause  of  action  had  not  accrued 
within  a  period  of  four  years.  Upon  the  trial  of  the  issues, 
the  court  found  the  facts  to  be  as  follows: 

''1.  That  the  plaintiff  was  incorporated  in  the  State  of 
California,  on  the  twenty-third  day  of  June,  A.  D.  1863. 

''2.  That  the  trust  deeds  were  executed  to  the  420  Min- 
ing Company,  located  in  the  Virginia  mining  district, 
county  of  Storey,  Territory  of  Nevada,  the  first  bearing 
date  September  30,  1863,  and  the  second  July  6,  1864,  and 
each  conveys  all  the  right,  title  and  interest  of  the  parties 
therein  named,  as  grantors  of,  in  and  to  that  certain  min- 
ing ground  known  as  the  mining  ground  of  the  420  Mining 
Company.  No  other  description  of  the  gi*ound  is  given, 
and  no  title  in  either  of  the  grantors  to  the  mining  ground 
in  dispute  in  this  action  was  shown. 

*  ''3.  That  sometime  in  the  fall  of  1859,  a  shaft  was  com- 
menced on  the  northern  end  of  the  ground  in  dispute  in 
this  action,  by  some  persons,  claiming  to  represent  a  com- 
pany called  the  420  Company,  and  there^ter,  down  to  the 
early  part  of  the  year  1863,  work  was  done  in  three  differ- 
ent shafts  on  the  ground  in  dispute,  by  persons  claiming  to 
work  for  a  company  called  the  420  Company.  That  no 
further  work  for  any  company  of  that  name  is  shown  to 
have  been  done  until  some  time  in  the  year  1866,  when 
some  persons  commenced  work  in  a  shaft  on  said  ground, 
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claiming  to  work  for  the  420  Compaoy,  and  continued  there 
for  a  short  time,  until  ejected  by  the  employees  of  the  de- 
fendant, as  hereafter  stated. 

''4.  That  on  the  sixteenth  day  of  November,  1865,  the 
defendant  in  this  action  filed  a  complaint  in  this  court 
against  the  plaintiff,  alleging  that  it  was  the  owner  of  the 
ground  in  dispute  in  this  action,  and  that  the  defendant  had 
entered  upon  and  taken  possession  of  and  ousted  the  plaintiff 
from  said  mining  ground  now  in  dispute,  and  was  still  in 
.possession  thereof,  holding  adversely  to  the  plaintiff,  the 
Bullion  Mining  Company.  Said  complaint  was  sworn  to 
by  George  W.  Hopkins,  secretary  of  said  Bullion  Mining 
Company.  To  that  complaint  the  defendant,  the  420  Mining 
.Company,  this  plaintiff,  filed  an  answer  denying  specifically 
each  allegation  of  the  complaint,  and  the  same  was  sworn 
to  by  C.  J.  Lansing,  its  attorney  in  the  case.     Said  action 

was  pending  untried  until  the  day  of  ,  1872, 

when  it  was  dismissed,  on  motion  of  the  plaintiff  therein. 

''5.  There  was  no  evidence  showing  that  any  location  of 
the  mining  ground  in  dispute  in  this  action  had  ever  been 
made  by  the  plaintiff,  or  any  person  or  persons  through 
whom  it  claims. 

"6.  The  defendant  proved  that  it  claimed  under  two 
locations  of  the  ground  and  claim  in  dispute  in  this  action. 
The  two  claims  were  united  early  in  1863,  under  the  name 
of  the  Bullion  Company,  and  on  the  eighteenth  day  of  Feb- 
ruary, A.D.  1863,  a  trust  deed,  in  which  some  of  the  original 
locators  in  each  of  said  locations  joined,  was  executed  by 
various  persons  which  conveyed,  in  terms,  to  this  defend- 
ant, mining  ground  which  embraces  all  the  grounds  in 
dispute  in  this  action. 

.  ''7.  In  August,  1860;  persons  commenced  work  on  the 
mining  ground  described  in  finding  six,  under  the  locations 
therein  mentioned,  and  continued  work  until  the  convey- 
ance made  to  the  defendant,  as  aforesaid;  and  defendant 
has  continued  to  work  thereon  day  and  night,  from  that 
time  to  within  a  few  months  past,  all  the  time  claimiug  title 
to  all  of  said  mining  grounds,  including  said  ground  in 
dispute. 
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"8.  On  the  seventh  day  of  June,  1866,  defendant  received 
from  one  G.  W.  Birdsall,  a  deed  of  a  mining  claim,  em  brae* 
ing  the  mining  ground  in  dispute  in  this  action.  No  title 
thereto  was  shown  in  said  Birdsall,  but  defendant  claimed 
title  under  that  deed  and  the  trust  deed  aforesaid. 

''9.  That  the  agents  of  defendant,  in  the  year  1865,  for- 
cibly ejected  from  the  mining  ground  in  dispute  in  this  ac- 
tion the  persons  mentioned  in  finding  three  as  working 
thereon  for  the  420  Company,  and  from  that  time  until  the 
commencement  of  this  action,  and  until  the  trial,  the  de- 
fendant has  been  in  the  actual,  exclusive,  and  uninterrupted 
occupation  and  possession  of  all  the  mining  ground  in  dis- 
pute in  the  action  aforesaid,  claiming  title  thereto,  and 
claiming  the  same  adversely  to  plaintiff.*' 

''As  a  conclusion  of  law,  I  find  that  the  defendant  is  en- 
titled to  judgment  as  prayed  in  the  answer,  and  order  ac- 
cordingly." 

Thereupon  the  following  judgment  or  decree  was  entered: 

''This  cause  came  on  regularly  for  trial  on  the  fifteenth 
day  of,  August,  a.d.  1873,  and  by  oral  consent,  given  in 
open  court,  a  jury  was  waived,  and  the  trial  had  by  the 
court,  and  the  court  having  heard  the  evidence,  and  the 
cause  being  subsequently  submitted,  the  judge,  this  day 
filed  his  findings  of  fact  herein  in  favor  of  the  defendant. 
Thereupon  it  was  ordered  by  the  court  that  judgment  be 
accordingly  entered  for  the  defendant.  Wherefore,  it  is 
ordered  and  adjudged  that  the  plaintiff  is  not  entitled  to 
any  of  the  relief  prayed  for  in  its  complaint,  and  that  it  take 
nothing  by  its  action.  It  is  further  adjudged  that  the  de- 
fendant have  and  recover  of  the  plaintiff  its  costs  of  suit, 
taxed  at  $166.06." 

"Judgment  filed  August  21,  1873." 

The  following  are  the  provisions  of  the  acts  of  Congress 
construed  by  the  court: 

Section  one  of  the  act  of  July  20,  1866,  "granting  the 
right  of  way  to  ditch  and  canal  owners  over  the  public 
lands,  and  for  other  purposes,"  declares  "mineral  lands  on 
the  public  domain  to  be  free  and  open  to  exploration  and 
occupation  by  all  citizens  of  the  United  States,"    *    *    * 
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''sabject  to  such  regulation  as  may  be  prescribed  by  law, 
and  subject  also  to  the  local  customs  or  rules  of  miners  in 
the  several  mining  districts,  so  far  as  the  same  may  not  be 
in  conflict  with  the  laws  of  the  United  States."  Section 
two  provides  that  ''whenever  any  person,  or  association  of 
persons,  claims  a  vein  or  lode  of  quartz,  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  or  copper,  having 
previously  occupied  and  improved  the  same  according  to 
the  local  customs  or  rules  of  miners  in  the  district  where 
the  same  are  situated,  and  having  expended  in  actual  labor 
and  improvements  thereon  ■  an  amount  of  not  less  than 
$1,000,  and  in  regard  to  whose  possession  there  is  no  con- 
troversy or  opposing  claim,  it  shall,  and  may  be  lawful  for 
such  claimant,  or  association  of  claimants,  to  file  in  the 
local  land  office  a  diagram  of  the  same  so  extended  laterally 
or  otherwise,  as  to  conform  to  the  local  laws,  customs  and 
usages  of  miners,  and  to  enter  such  tract,  and  receive  a 
patent  therefor  granting  such  mine,"  etc. 

Section  three  provides  ''that  upon  the  filing  of  the  dia- 
gram as  provided  in  the  second  section  of  this  act,  and  post- 
ing the  same  in  a  conspicuous  place  on  the  claim,  together 
with  a  notice  of  intention  to  apply  for  a  patent,  the  register 
of  the  land  office  shall  publish  a  notice  of  the  same  in  a 
newspaper  published  nearest  the  location  of  said  claim,  and 
shall  also  post  such  notice  in  his  office  for  the  period  of 
ninety  days;  and  after  the  expiration  of  such  period,  if  no 
adverse  claim  shall  have  been  filed,  it  shall  be  the  duty  of 
the  surveyor-general  upon  application  of  the  party,  to  sur- 
vey the  premises  and  make  a  plat  thereof,  indorsed  with  his 
approval,  designating  the  number  and  description  of  the 
location,  the  value  of  the  labor  and  improvements,  and  the 
character  of  the  vein  exposed;  and  upon  the  payment  to 
the  proper  officer  of  five  dollars  per  acre,  together  with  the 
cost  of  such  survey,  plat  and  notice,  and  giving  satisfactory 
evidence  that  said  diagram  and  notice  have  been  posted  on 
the  claim  during  said  period  of  ninety  days,  the  register  of 
the  land  office  shall  transmit  to  the  general  land  office  said 
plat,  survey  and  description,  and  a  patent  shall  issue  for 
the  same  therefor." 


Dist.  Nev.]  420  Min.  Co.  v.  Bullion  Mm.  Co.  648 

1876.]  Statement  of  Facts. 

Section  six  provides  as  follows:  "That  whenever  any  ad- 
verse claimant  to  any  mine  located  and  claimed  as  afore- 
said, shall  appear  before  the  approval  of  the  survey,  as  pro- 
vided in  the  third  section  of  this  aSt,  all  proceedings  shall 
be  stayed  until  final  settlement  and  adjudicatibn,  in  the 
courts  of  competent  jurisdiction,  of  the  rights  of  possession 
to  such  claim,  when  a  patent  may  issue  as  in  other  cases." 

Section  nine  makes  similar  provision  for  confirming  water 
rights  under  like  circumstances;  that  is  to  say,  "whenever 
by  priority  of  possession,  rights  to  the  use  of  water  for  min- 
ing, agricultural,  manufacturing  and  other  purposes  have 
vested  and  accrued,  and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws  and  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  therein.''  On  July  9, 
1870,  six  sections  were  added  to  the  act  and  were  thence- 
forth  to  form  a  part  of  it.  Similar  rights  under  section 
twelve  (section  1  of  the  new  act)  were  extended  to  the  pos- 
sessors of  placer  claims;  and  section  thirteen  provided  that 
"where  said  person  or  association,  they  and  their  grantors, 
shall  have  held  and  worked  their  said  claims  for  a  period 
equal  to  the  time  prescribed  by  the  statute  of  limitations 
for  mining  claims  of  the  State  or  Territory  where  the  same 
may  be  situated,  evidence  of  such  possession  and  working 
of  the  claims  for  such  period  shall  be  sufficient  to  establish 
a  right  to  a  patent  thereto  under  th,is  act,  in  the  absence  of 
any  adverse  claim." 

In  1872  a  new  act  was  passed  as  a  substitute  for  much  of 
the  former  acts,  making  still  more  specific  provisions  as  to 
the  mode  of  proceedings,  etc.,  but  providing  that  the  re- 
peal of  portions  of  former  acts  should  not  affect  rights  al- 
ready vested  thereunder,  and  that  proceedings  to  perfect 
such  vested  rights  might  be  had  in  pursuance  of  the  pro- 
visions of  the  new  act. 

C.  J.  HUlyer,  Ddoa  Lake  and  R.  8.  Mesick,  for  com- 
plainant. 

Jf.  H.  Sione^  John  Chrhei^  and  B.  H,  Lloyd^  for  defendants. 
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Sawyer,  Circuit  Judge,  after  stating  the  facts.  Upon 
the  facts  shown  by  the  bill  of  complaint,  the  defendant 
insists  that  the  right  to  the  four  hundred  and  twenty 
feet  of  the  Comstock  lode  in  question,  and,  consequently, 
the  right  to  the  patent,  appears  in  the  bill  to  have  been 
once  directly  put  in  issue,  in  an  action  between  the  same 
parties  fully  litigated  and  determined  in  favor  of  the 
defendant;  and  that  the  matter  is  res  adjudicata,  and  a  bar 
to  further  litigation.  On  this  ground  it  is  claimed  that  the 
bill  shows  no  equity.  After  a  careful  consideration  of  the 
acts  of  Congress  set  out  in  the  statement  of  the  case,  it  is 
clear  to  my  mind,  that  it  was  the  intention  of  Congress  to 
give  the  right  of  purchase  of  a  mining  claim,  to  a  silver  or 
gold  bearing  lode  or  vein,  to  the  person  or  association  of 
persons  who,  in  pursuance  of  the  laws  of  the  State  or  Terri- 
tory and  the  local  mining  customs,  rules  and  regulations 
of  the  place  where  located,  recognized  by  the  laws  and  en* 
forced  by  the  courts,  is  the  owner  and  entitled  to  the  posses* 
siou  as  against  ever}  body  except  the  goyemment  of  theUnited 
States.  It  will  be  seen  that  the  act  expressly  refers  to,  and 
recognizes,  the  laws  of  the  State  or  Territory,  the  local  cus- 
toms, rules  and  regulations  not  in  conflict  with  the  lawsof  the 
United  States,  the  decisions  of  the  courts,  and  even,  in  ex- 
press terms,  the  States  and  Territorial  statutes  of  limitation 
applicable  to  the  subject.  The  act  requires  the  party  seek- 
ing a  patent  to  file  a  diagram  of  the  claim,  and  ppst  a  copy 
in  a  conspicuous  place  on  the  claim,  together  with  a  notice 
of  intention  to  apply  for  a  patent,  and  requires  the  register 
of  the  land  office,  also,  to  publish  a  notice  of  the  same  in  a 
newspaper  published  at  the  nearest  place,  for  ninety  days. 
It  then  authorizes  the  adverse  claimant,  before  approval  of 
the  survey,  to  file  a  protest,  upon  which  all  proceedings  are 
stayed  ''untU  final  settlement  and  adjudication  in  the  courts 
of  competent  jurisdiction  of  the  rights  of  possession  to  such 
claim,  when  a  patent  may  issue  as  in  other  cases."  That 
adjudication  ia  to  be  had  in  the  ordinary  court*,  and  to  be 
determined  under  the  ordinary  rules,  regulations,  customs, 
and  laws  of  the  locality.  It  seems  impossible  to  come  to 
any  other  conclusion,  than  that  the  party,  who  at  the  time 
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can  maintain  his  right  to  the  claim  in  the  courts  of  the 
country  as  against  any  person  but  the  United  States,  under 
the  local  laws,  customs,  rules  and  regulations,  is  the  party 
upon  ^yhom  Congress  intended  to  confer  the  right  to  pur- 
chase, no  matter  how  that  right  originated,  if  under  such 
laws  and  customs  and  decisions  of  the  courts  he  has  the 
present  right.  And  this  is  simply  a  right  to  purchase — a 
privilege  given  to  the  party,  of  which  he  may  avail  himself 
or  not,  exactly  like  a  pre-emption  law,  and  founded  upon 
similar  reasons  and  policy.  And  what  this  privilege  is,  is 
stated  in  the  case  of  Hutton  v.  Ftiabie,  37  Cal.  479,  and 
Fritby  v.  WhUney^  9  Wall.  191.  The  case  is  in  no  wise  like 
the  case  of  an  inchoate,  imperfect  Spanish  grant,  but  is  in 
all  respects  like  a  case  under  the  pre-emption  laws.  The 
object  of  a  determination  of  the  right  by  litigation  where 
there  is  an  adverse  claim,  is  simply  to  ascertain  the  party 
who  has  the  right  to  the  claim  under  the  laws  of  the  State 
and  local*  rules  and  customs;  for  that  person,  when  found, 
is* the  party  upon  whom  the  law  confers  the  privilege — the 
right  to  purchase.  There  is  no  bounty  about  it,  for  the 
party  must  pay  for  the  land  five  dollars  per  acre  and  the 
cost  of  survey,  which  is  more  than  double  the  price  of 
ordinary  public  lands.  Undoubtedly  tbe  price  is  often  far- 
less  than  the  real  value,  and  so  it  often  is  in  ordinary  pre- 
emption cases;  but  this  fact  in  no  way  affects  the  principle 
upon  which  the  law  proceeds.  Doubtless  the  object  of  con- 
ferring the  privilege  is  to  encourage  exploration  of  hidden 
mines,  as  the  privilege  in  ordinary  cases  of  pre-emption  is 
to  encourage  settlement  and  cultivation  of  the  public  lands, 
for  the  purpose  of  developing  the  resources,  and  contribut- 
ing to  the  general  prosperity  of  the  country. 

If  I  am  right  in  this  view — and  it  really  does  not  seem 
open  to  serious  argument — then,  in  order  to  ascertain  which 
party  was  entitled  to  a  patent,  it  is  only  necessary  to  deter- 
mine which  party  at  the  time  of  its  issue  was  the  rightful 
owner  of  the  mining  claim  in  question,  as  against  everybody 
but  the  United  States,  under  the  laws,  rules,  customs  and 
the  decisions  of  the  courts  in  force  at  the  time  in  the  locality 
embracing  it  without  regard  to  the  act  of  Congress;  for  the 
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act  of  Congress  remits  the  parties  to  these  laws,  rules  and 
customs  solely  to  determine  their  rights. 

The  next  question  is,  whether  it  appears,  upon  the  aver- 
ments of  the  bill,  that  the  title  to  the  mining  claim  in  dis- 
pute, under  the  local  laws  and  customs  upon  which  it  de- 
pends, has  been  once  directly  put  in  issue  between  the 
parties,  and  tried  and  determined  in  such  manner  as  to  be- 
come res  cui^jtidicaia.  If  so,  it  ends  the  case.  If  not,  it  will 
hp  necessary  to  consider  the  other  questions  raised  by  the 
demurrer.  After  a  thorough  consideration  of  the  question, 
I  am  unable  to  resist  the  conclusion  that  the  title  has  been 
so  put  in  issue,  tried  and  determined  as  to  become  res 
adjudiccda^  and  a  bar  to  further  litigation.  That  it  was  put 
in  issue,  and  the  facts  found,  there  c6n  be  no  doubt; 
and  I  do  not  understand  that  this  proposition  is  contro- 
verted. But  it  is  insisted  that  there  was  another  issue,  also 
found  for  defendants,  upon  which  the  judgment  might  have 
been  rested,  and  still  be  correct;  and  that  there  was  no 
occasion  to  pass  upon  the  title,  and  no  authority  in  the 
court  to  pass  upon  it;  or  if  there  was  authority  so  to  do, 
that  it  does  not  appear  affirmatively  that  the  judgment  went 
upon  that  ground,  and  consequently  there  is  no  estoppel. 
The  statute  of  Nevada,  at  the  time  of  the  commencement  of 
the  acfcion,  the  record  of  which  is  made  part  of  the  bill,  au- 
thorized a  party  in  possession  of  land  or  of  a  mining  claim 
to  bring  an  action  against  any  adverse  claimant  to  determine 
his  adverse  claim.  As  that  is  the  most  favorable  view  for 
complainant,  I  shall  assume,  what  the  defendant  denies, ' 
that  the  action  in  question  was  brought  under,  and  depended 
upon,  that  provision  of  the  statute;  and  that  in  case  of  a  failure 
to  prove  possession  at  the  time  of  the  commencement  of  the 
action,  the  suit  would  necessarily  fail  on  that  ground,  if  on 
no  other.  The  want  of  possession  is  not,  strictly  speaking, 
jurisdictional,  for  the  court  has  jurisdiction  to  consider  and 
determine  the  subject-matter.  It  is  a  technical  dilatory  ob- 
jection in  the  -  nature  of  matter  in  abatement.  It  simply 
defeats  the  present  action,  without  regard  to  the  merits. 
The  party  out  of  possession,  upon  this  view,  must  first  bring 
his  action  to  get  into  possession;  but  this  would  not  be  a 
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complete  remedy  against  a  party  claiming  title  adversely. 
A  recoveiT  of  possession  might  be  had  and  the  defendant 
still  set  up  his  claim,  and  make  it  necessary  for  the  success- 
ful party  to  bring  another  suit  to  determine  his  adverse 
claim^  and  injoin  his  silence,  even  though  the  first  judgment 
might  be  conclusive  evidence  of  his  right  on  the  trial  of  the 
second  action.  Having  recovered  possession,  he  would  then 
be  in  a  position  to  maintain  his  further  action  to  obtain  a 
complete  remedy.  If  he  brings  his  action  to  determine  an 
adverse  claim  while  out  of  possession  the  most  that  can  be 
said  is,  that  his  action  is  prematurely  brought,  and  on  this 
appearing  it  would  be  dismissed,  as  it  would  be  one  valid 
ground  of  defense  to  this  particular  action.  The  statute  has 
since  been  amended,  both  in  Nevada  and  California — ^and 
in  Nevada  the  act  passed  pending  this  action — so  that  a 
party  out  of  possession  can  now,  at  least,  maintain  the 
action.  But  conceding  a  want  of  possession  at  the  com- 
mencement of  the  action  to  be  one  good  defense,  there  may 
be  several  other  good  defenses,  and  section  1112  of  the 
Compiled  Laws  of  Nevada  provides,  that  "  The  defendant 
may  set  forth  by  his  answer  as  many  defenses  and  counter- 
claims as  he  has.  They  shall  each  be  separately  stated,''  etc. 
Thus  all  defenses,  whether  dilatory  or  to  the  merits,  may  be 
set  up  in  the  same  answer  and  tried  together.  If  it  is  ad- 
missible to  set  up  several  defenses  in  one  answer,  it  must 
be  competent  for  the  court  to  try  and  determine  them  all. 
The  law  neither  injoins  nor  permits  a  vain  thing  to  be  done. 
But  it  would  be  doing  a  vain  thing  to  set  up  a  defense  which 
could  not  be  tried  when  set  up. 

It  may  not  be  necessary  to  dispose  of  all  the  issues,  and 
sometimes,  doubtless,  all  are  not  determined;  but  it  is  cer- 
tainly  admissible  to  do  so,  and  if  properly  tried  and  de- 
termined, I  can  see  no  good  reason  for  not  holding  every 
issue  so  properly  in  fact  tried  and  determined,  to  be  finally 
and  conclusively  determined.  Suppose  the  judge  should 
be  entirely  satisfied  that  defendant's  title  is  good,  and  so 
find  distinctly,  on  that  issue,  without  passing  at  all  upon 
the  issue  as  to  whether  defendant  was  in  possession  at  the 
commencement  of  the  action,  either  because  the  evidence 
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on  that  point  left  it  in  doubt,  or  because,  for  any  reason,  he 
preferred  to  rest  his  judgment  on  the  defendant's  title — on 
the  real  merits  of  the  case — can  there  be  any  doubt  that  the 
matter  would  be  rea  Qdjvdicaia  ?  If  he  is  authorized  to  find 
the  issue,  without  passing  upon  the  other  issue,  and  his 
determination  would  be  rea  ac^'ndicata,  he  is  certainly  au- 
thorized to  pass  upon  it  in  connection  with  the  other  issue, 
and  if  so  determined,  it  must  have  the  same  force  as  a  de- 
termination in  the  other  mode.  The  question  must  be: 
"Was  the  issue  in  fact  determined?"  In- the  case  before 
tried,  the  complaint  of  plaintiff  alleged  title  in  itself,  pos* 
session  at  the  commencement  of  the  action,  and  an  adrerse 
claim  on  the  part  of  the  defendant,  together  with  other  mat- 
ters. The  defendant  took  issue  directly  on  the  allegation 
of  title,  and  on  the  allegation  of  possession  in  plaintiff  at 
the  commencement  of  the  action,  but  admitted  making  an 
adverse  claim.  Another  answer,  then,  affirmatively  alleged 
title  in  defendant  itself,  and  as  affirmative  matter,  also,  di- 
rectly alleged,  in  apt  and  proper  form,  an  adverse  posses- 
sion during  the  period  prescribed  by  the  statute  of  limita- 
tions of  Nevada,  applicable  to  the  subject.  Thus  the  title 
of  the  plaintiff,  his  possession  at  the  commencement  of  the 
suit,  and  the  adverse  possession  of  the  defendant  for  the 
period  prescribed  by  the  statute  of  limitations  to  bar  the 
action  and  vest  the  title  in  defendants,  were  each  directly  in 
issue,  and  each  issue  was  in  fact  submitted  by  the  parties 
and  tried  by  the  court  without  a  jury.  A  special  finding 
was  filed,  from  which  it  appears  exactly  what  was  found, 
and,  manifestly,  all  these  three  issues  were  found  against 
the  plaintiff.  The  court  did  not,  in  so  many  words,  say  in  its 
finding  that  the  plaintiff  had  no  title,  or,  in  so  many  words, 
that  the  plaintiff  was  not  in  possession  at  the  time  of  the 
commencement  of  the  action,  but  it  found  facts  which  nec- 
essarily showed  that  plaintiff  had  no  title,  and  that  defend- 
ant had  title;  and  it  found  in  express  terms,  in  so  many 
words:  "That  the  agents  of  defendants,  in  the  year  1866, 
forcibly  ejected  from  the  mining  ground  in  dispute  in  this 
action,  the  persons  mentioned  in  finding  three,  as  working 
thereon  for  the  420  Company,  and  from  that  time  until  the 
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commencement  of  this  action,  and  until  the  trial,  the  de- 
fendant has  been  in  the  actual,  exclnsive  and  uninterrupted 
occupation  and  possession  of  all  the  mining  ground  in  dis- 
pute in  the  actioh  aforesaid,  claiming  title  thereto,  and 
^  claiming  the  same  adversely  to  the  plaintiff."   . 

From  tlie  finding  of  the  fact  of  adverse  possession  of  de-' 
fendant  since  1865  it  inferentially  or  argumentatively  appears 
that  the  plaintiff  could  not  have  been  in  possession  at  the 
time  of  the  ^commencement  of  the  action.  The  court  adds, 
as  a  conclusion  of  law,  that  the  defendant  is  entitled  to  judg- 
ment, as  prayed  in  the  answer,  and  orders  judgment  accord- 
ingly. Upon  these  findings  a  judgment  for  the  defendant, 
in  the  usual  and  proper  form  of  a  judgment  on  the  merits, 
was  entered,  wherein,  after  reciting  the  filing  by  the  judge 
of  ''his  findings  of  the  facts  herein  in  favor  of  the  defend- 
ant," '^it  is  ordered  and  adjudged  that  the  plaintiff  is  not 
entitled  to  any  of  the  relief  prayed  for  in  the  complaint, 
and  that  it  take  nothing  by  its  action,"  and  adjudged  costs. 
This  is  certainly  an  appropriate  judgment  upon  the  finding 
on  the  issue  as  to  adverse  possession,  and  more  appropriate  to 
this  issue  than  upon  a  finding  merely  against  possession  in 
the  plaintiff  at  the  time  of  the  commencement  of  the  action. 
It  is  not  a  judgment  of  nonsuit,  or  a  judgment  in  form  upon 
a  plea  in  abatement,  or  a  judgment  in  any  manner  without 
prejudice,  but  apparently  and  in  form  a  judgment  on  the 
merits.  As  a  matter  of  construction  of  the  findings,  and 
judgment,  I  also  think  it  manifest  that  the  judgment  was 
intended  by  the  judge  to  be  based,  and  that  it  is  based,  upon 
the  finding  of  adverse  possession  in  the  defendant  for  a 
period  prescribed  by  the  statute  of  limitations  for  barring 
the  action  and  vesting  title  in  the  defendant,  and  on  title  in 
the  defendant.  The  judge  finds  in  express  terms  on  that 
issue,  and  makes  it  the  prominent  finding  in  the  case;  while 
he  does  not  find  expressly  on  the  issue  as  to  the  possession 
of  plaintiffs  at  the  commencement  of  the  suit,  but  omits  to 
say  anything  about  that  distinct  issue  presented  on  the  alle- 
gation of  the  complaint. 

It  is  only  inferentially  and  argumentatively  that  we  as- 
certain the  fact  of  want  of  possession  of  the  plaintiff  at  the 
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commenceiDent  of  the  suit,  from  tbe  finding  of  adverse  pos- 
session in  the  defendants  for  a  period  coveryag  the  date  of 
the  commencement  of  the  suit,  on  the  affirmative  issue  t-en- 
dered  by  the  defendant  in  setting  up  the  statute  of  limitation. 
It  is  evident  from  this,  and  from  the  fact  that  the  judgment 
is  appropriate  to  the  finding,  that  the  judge  proceeded  es- 
pecially upon  this  finding  in  adjudging  the  matter  in  coiUro- 
versy — that  he  intended  to  put  his  judgment  upon  the 
merits  of  the  case  and  not  upon  the  matter  of  abatement — 
or  matter  not  touching  the.  merits,  which  only  defeated  the 
present  action.  Suppose  this  ninth  finding  had  been  omit- 
ted, there  would  be  no  finding  at  all  upon  the  issue  as  to 
whether  the  plaintiff  was  in  possession  at  the  commence- 
ment of  the  action.  Or,  suppose,  on  appeal  from  an  order 
denying  a  motion  for  a  new  trial,  the  Supreme  Court  had  re- 
versed the  order  as  to  the  ninth  issue  only,  finding  adverse 
possession  for  the  period  specified,  on  the  ground  tliat  it  was 
not  supported  by  the  evidence,  there  would  be  no  other 
finding  showing  that  the  plaintiff  was  not  in  possession  at 
the  time  of  the  commencement  of  the  action,  upon  which 
the  judgment  could  be  sustained.  The  Supreme  Court  of 
Nevada,  under  the  practice  that  prevails  in  that  state,  only 
exercises  appellate  jurisdiction.  It  could  not  set  aside  a 
verdict  on  the  issue  as  to  adverse  possession,  and  itself  in- 
vestigate the  question  anew,  and  make  for  itself  another 
finding  that  plaintiffs  were  not  in  possession  at  a  partic- 
ular date — the  date  of  the  commencement  of  the  suit — and 
on  its  own  finding  sustain  the  judgment.  Non  constat^  that 
the  court  below  would  find  on  the  evidence  that  there  was 
no  possession  at  that  date,  if  the  evidence  was  insufficient  to 
show  an  adverse  possession  for  the  whole  period  found. 
The  Supreme  Court  would,  upon  vacating  the  ninth  finding, 
necessarily  remand  the  case  for  a  new  trial  on  these  issues. 
Had  there  been  a  tenth  finding,  that  the  plaintiff  was  not  in 
possession  at  the  time  of  the  commencement  of  the  action, 
the  judgment  might  be  sustained  on  that  finding,  upon  the 
hypothesis  I  have  assumed  for  the  purpose  of  the  argumentj 
even  upon  a  reversal  of  the  ninth  finding.  Thus  it  appears 
that  the  judgment  of  the  court  must  rest  upon  the  ninth 
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finding,  which  -was,  evidently  intended  to  be,  and  is,  a  find- 
ing on  the  issue  of  adverse  possession,  and  only  inferential- 
ly  and  argamentatively  shows  that  it  includes  the  time  at 
which  the  suit  commenced,  but  is  not  an  express  finding  on 
that  issue.  The  two  issues  are  not  the  same,  not  identical, 
for  one  is  broader  and  includes  more  than  the  other.  The 
court  found  the  larger  issue,  which,  of  course,  includes  the 
smaller,  and  the  judgment  is  rested  on  the  issue  as  found, 
and  not  upon  issues  not  mentioned  at  all  in  the  finding,  and 
which  are  only  worked  out  by  inference.  As  a  matter  of  con- 
struction, then,  I  hold  that  the  record  shows  upon  its  face 
that  the  question  of  adverse  possession,  and,  consequently, 
of  title  in  the  defendants,  was  put  directly  in  issue,  litigated 
and  found  for  the  defendants,  and  that  the  judgment  en- 
tered is  rested  on  that  finding.  But  if  there  had  been  an- 
other distinct,  express  finding  that  the  plaintiff  was  not  in 
possession  at  the  time  of  the  commencement  of  the  action, 
the  other  findings  and  the  judgment  being  precisely  as  they 
Aow  are,  I  still  hold  that  the  matter  would  be  res  ac^'udicata. 
As  before  stated,  the  statute  of  Nevada  authorized  the  de- 
fendant to  plead  as  many  defenses  as  he  had.  He  did  plead 
several,  each  of  which,  if  sustained,  is  good.  All  were  tried 
and  submitted,  and  the  issues  on  the  merits  were  expressly 
found  in  a  special  verdict  showing  that  they  were  deter- 
mined and  the  judgment  is  appropriate  to  the  issues  on  the 
merits,  and  sanctions  and  concludes  the  findings  which  after 
judgment  are  no  more  open  to  question  except  on  appeal. 
So  are  the  authorities  under  the  same  system  of  practice  as 
that  which  prevails  in  Nevada,  and  I  have  found  none  to  the 
contrary.  Sheldon  v.  Edioarda^  35  N.  Y.  286,  is  exactly  in 
point  on  this  proposition  and  on  the  last,  but  by  no  means  so 
strong  a  case  on  the  last  proposition  as  is  the  case  now  un- 
der consideration.  Olinh  v.  Thurston^  47  Cal.  30,  and  Mun* 
8<m  V.  MunsoTif  30  Conn.  426,  433-4,  are  also  in  point; 
although  the  latter  is  under  a  system  of  practice  different 
from  that  which  prevails  in  Nevada.  (See,  also,  on  the 
more  general  question,  Loio  v.  Maasey^  41  Yt.  394;  White 
V.  Simons,  33  Vt.  178;  Farmer's  {fee.  v.  Brovmson,  14  Mich. 
371;  Bissell  v.  Kellogg,  60  Barb.  627;  Amory  v.  Am.ory,  26 


652  420  MiN.  Co.  v.  Bullion  Min.  Oo.      [Oir.  Ct. 

Opinion  of  the  Court — Sawyer,  0.  J.  [November, 

Wis.    151;   FeUer  v.   MiUenir,  2  John.    181;   Rockwell    v. 
Langley,  19  Penn.  502;  Doy  v.  VaUetto,  25  Ind.  42.) 

But  the  law  as  stated  in  a  recent  decision  of  the  Supreme 
Court  of  the  United  States  is  also  in  point,  and  if  it  be 
correct  must  be  conclusive.  In  House  y.  Mullen,  22  Wall. 
42,  there  was  a  demurrer  to  the  bill  on  four  distinct  speci- 
fied grounds,  of  which  the  first  was  misjoinder  of  the  par- 
ties; and  the  fourth,  that  the  claim  is  stale  and  barred  by 
the  statute  of  limitations,  etc.  The  decree  is,  'Hhat  it  is 
considered  by  the  court  that  the  said  demurrer  of  the  de- 
fendants be  sustained.  It  is  therefore  adjadged  and  decreed 
that  the  said  bill  of  complaint  of  Eliza  House,  Mary  Hunter 
and  Charles  Hunter  be,  and  the  same  is,  hereby  dismissed 
out  of  this  court.''  On  appeal,  the  Supreme  Court  hold 
that  the  second,  third  and  fourth  grounds  of  the  demurrer 
are  untenable,  and  in  those  particulars  the  bill  is  good;  bat 
that  the  43ill  is  bad  on  the  fir^t  ground  for  misjoinder  of 
parties,  and  that  the  "  demurrer  therefore  was  properly  sus- 
tained and  the  bill  dismissed.''  (Id.  46.)  But,  says  the 
court,  the  record  does  not  show  that  the  bill  was  dismissed 
for  misjoinder  of  parties,  and  it  is  not  dismissed  **  without 
prejudice."  '^ There  are  grounds  stated  in  the  demurrer 
which  would,  if  sustained,  be  a  bar  to  any  other  suit,  to 
wit:  staleness  of  the  claim,  statute  of  limitations,  and  long 
acquiescence  in  the  possession  and  claim  of  title  by  the  de- 
fendants. It  does  not  appear  by  the  decree,  or  by  the 
order  sustaining  the  demurrer,  on  which  of  the  grounds  set 
out  in  the  latter  it  was  dismissed,  or  on  what  ground  it  was 
dismissed.  As  the  record  stands,  this  decree  might  be 
pleaded  successfully  as  a  bar  to  any  other  suit  brought  by 
Eliza  House,  or  by  Mary  Hunter,  her  child,  in  assertion  of 
her  right  to  this  lot,  though  we  are  of  opinion  that  the  only 
defect  in  the  bill  is  that  it  shows  no  interest  in  Mary  Hun- 
ter, while  it  does  show  a  good  cause  for  equitable  relief  on 
the  part  of  Eliza  House.  If  the  decree  had  dismissed  the 
bill  without  prejudice,  or  had  stated  as  the  ground  of  dis- 
missal the  misjoinder  of  the  parties,  or  the  want  of  interest 
in  two  of  them,  we  would  have  affirmed  it;  but  to  prevent 
a  great  injustice  we  must  reverse  the  present  decree  and 
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remand  the  case/'  etc.  Thns  on  the  ground  alone'  that  the 
decree  in  the  form  rendered  would  be  a  bar  to  another 
actioui  on  points  that  ought  not  to  be  concluded  it  was  re- 
versed, although  there  was  no  technical  error.  Upon  the 
doctrine  of  that  case  tlier«  is  no  escaping  the  conclusion 
that  the  former  judgment  between  the  parties  in  this  action 
is  conclusive;  for  it  is  a  much  stronger  case  for  the  applica- 
tion of  the  doctrine  than  the  one  cited.  In  the  former 
action  between  these  parties,  the  issues  were  made,  sub- 
mitted, tried,  and  found  by  the  judge  in  favor  of  the  defend- 
ant in  such  manner  as  to  show  the  exact  issues  found,  and 
'a  judgment  upon  the  findings  entered,  such  as  should  be  en- 
tered on  the  merits,  a  judgment  in  form  upon  the  merits, 
and  not  in  terms  a  mere  **  dismissal  out  of  this  court;,"  as 
in  the  case  of  House  v.  Mullen,  This,  therefore,  must  be 
regarded  as  a  judgment  rendered  on  the  merits.  (See,  also, 
Durant  v.  Essex  Company^  7  Wall.  109.)  There  was,  in  fact, 
an  appeal  in  the  former  action,  and  counsel  on  both  sides 
have  referred  to  the  opinion  of  the  Supreme  Court  of  Ne- 
vada on  the  appeal.  (9  Nev.  248.)  It  is  manifest  that 
the  Supreme  Court  also  regarded  the  judgment  as  having 
been  rendered  on  the  merits,  and  a£Srmed  it  on  the  ground 
that  the  action  was  barred  by  the  statute  of  limitations.  In 
the  case  of  Aurora  City  v.  West^  the  Supreme  Court  also 
says:  '^The  better  opinion  is  that  the  estoppel,  whisn  the 
judgment  is  on  the  merits,  whether  on  demurrer,  agreed 
statement  or  verdict,  extends  to  every  material  allegation  or 
statement  which,  having  been  made  on  one  side  and  denied 
on  the  other,  was  at  issue  in  the  cause  and  was  determined 
in  the  course  of  the  proceeding."  (7  "Wall.  103.)  And  Mr. 
Justice  Miller,  who  alone  dissented,  stated  the  rule  to  be 
that  ^'when  a  former  judgment  is  relied  on,  it  must  appear 
from  the  record  that  the  point  in  controversy  was  necessarily 
decided  in  the  former  suit,  or  be  made  to  appear  by  extrin- 
sic proof  that  it  was  in  fact  decided."  (Id.  106.)  The  case 
under  consideration  is,  in  my  judgment,  clearly  within  the 
very  restricted  doctrine  as  stated  by  Mr.  Justice  Miller; 
for  it  appears  by  the  record  itself  what  issues  were  sub- 
mittedi  and  what  issues  of  fact  were  in  fact  found,  at  least. 
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BO  far  as  the  defense  and  title  founded  upon  the  statute  of 
limitations  are  concerned. 

The  discussions  in  the  courts  have  heretofore  mostly 
arisen  upon  general  verdicts  where  it  could  not  be  known 
from  the  verdict  and  pleadings  upon  what  particular  issues 
the  jurj  passed.  In  such  cases,  some  authorities  hold  that 
the  party  relying  on  the  estoppel  must  show  by  extrinsic 
evidence  what  issues  of  fact  were  determined,  and  this  is 
the  view  which  Mr.  Justice  Miller  seems  to  hold  in  the  dis- 
senting opinion  cited.  Other,  and  apparently  a  majority 
of,  cases  hold  that  a  general  verdict  is  itself  |)rtma/acie  evi- 
dence that  all  the  issues  of  fact  were  determined,  and  that 
the  party  seeking  to  avoid  the  estoppel  must  show  by  ex- 
trinsic evidence  what  points  in  issue  were  not  in  fact  de- 
termined by  the  jury;  and  the  Supreme  Court  seems  to  go 
to  this  extent  at  least.  But  no  such  question  can  arise  on 
special  findings  like  those  in  this  case  where  the  record 
itself  shows  the  exact 'issues  found  by  the  judge.  The 
authorities  cited  by  complainant's  counsel  relate  to  general ' 
verdicts,  and  are  therefore  inapplicable. 

It  is  urged  that  upon  the  findings  there  is  no  estoppel, 
because  the  estoppel  is  not  mutual,  for  the  reason  that,  if 
certain  findings  had  been  the  other  way,  it  would  not  have 
been  conclusive  on  both.  It  is  not  necessary  to  inquire 
what  might  have  been  the  effect,  had  the  findings  and  judg- 
ment been  different.  The  question  is,  what  is  the  effect 
upon  both  parties  of  the  findings  and  judgment  under  con- 
sideration, not  what  the  effect  of  some  other  findings  and 
judgment  might  be.  Are  these  findings  and  judgment  con- 
clusive on  both  parties,  if  conclusive  on  one?  If  so,  the 
estoppel  is  mutual  within  the  meaning  of  the  rule.  This 
point  is  also  judicially  determined  in  Sheldon  v.  Edwards^ 
86  K.  Y.  288,  before  cited.  There  can  be  no  doubt,  I  think, 
that  in  this  case  both  parties  are  concluded  if  either  is,  and 
the  estoppel  is  therefore  mutual  within  the  rule. 

It  is  further  argued,  that  if  this  adjudication  is  conclusive 
it  might  result  in  injustice  to  the  complainant;  for,  if  on 
appeal,  the  Supreme  Court  should  come  to  the  conclusion 
that  the  finding  upon  the  issue  of  the  statute  of  limitation 
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was  not  supported  bj  the  evidence,  the  judgment  could  not 
be  reversed,  because  it  is  still  right  on  the  issue  that  the 
plaintiff  was  not  in  possession,  and  the  court  could  not  dis- 
turb a  judgment  which  is  not  erroneous.  We  have  already 
seen  that  the  Supreme  Gourt  of  the  United  States,  in  House 
V.  Mtillen,  did  reverse  the  judgment  where  there  was  no 
technical  error — where  the  judgment  was  not  erroneous  in 
the  sense  in  which  counsel  use  the  term  for  the  purposes 
of  this  argument — and  on  the  sole  ground  that  all  the  points 
covered  by  it  would  be  res  adjudicated  and  operate  as  an  es- 
toppel, whereas  it  appeared  to  the  court  that  some  of  the 
points  ought  not  to  be  considered  as  finally  determined, 
which  upon  the  record  as  presented  would  be  concluded. 
This  reversal,  doubtless,  proceeded  upon  the  idea  that  the 
.  judgment  was  broader  in  its  scope  and  more  advantageous 
to  the  plaintiff  than  he  was  entitled  upon  the  record  to  have 
it.  So  in  this  case,  if  the  defendant  in  the  former  action 
obtained  a  judgment  covering  the  entire  merits  when,  in 
fact,  either  upon  the  issues  found  or  upon  the  issues  cor- 
rectly found,  after  determination  of  the  appellate  court, 
that  other  issues  were  improperly  found,  he  ought  only  to 
have  had  judgment  of  nonsuit  or  dismissal  without  preju- 
dice, the  appellate  court  would  undoubtedly  have  reversed 
or  modified  the  judgment,  and  the  latter  might  be  done 
under  the  practice  in  Nevada.  This  would  certainly  be 
doing  no  vain  thing,  as  insisted  by  counsel,  but  doing  what 
a  party  would  be  legally  entitled  to  claim  at  the  hands  of 
the  court.  The  court  would  have  no  discretion  to  allow  a 
judgment  to  stand  which  would  conclude  a  further  litiga- 
tion of  issues,  that  they  were  satisfied  from  the  record  ought 
not  to  be  concluded,  simply  because  the  judgment  in  its 
present  form  might,  also,  give  proper  effect  to  the  deter- 
mination of  other  issues  properly  determined. 

Under  the  system  of  practice  in  Nevada  at  the  time,  there 
were  two  appeals  allowed,  one  from  the  judgment  and  one 
from  an  order  granting  or  denying  a  motion  for  new  trial, 
wholly  independent  of  each  other,  and  which  might  be 
taken  ^parately  or  together,  and  upon  either  of  which  the 
judgment  in  a  proper  case  might  be  modified  or  reversed. 
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Upon  an  appeal  from  a  judgment,  only  questions  of  law 
affecting  the  validity  of  the  judgment  could  be  considered. 
The  facts  could  not  be  reyiewed.  If  a  party  desired  to 
have  the  facts  reviewed,  it  was  necessary  to  move  for  a  new 
trial,  and  to  prepare  a  statement  as  the  basis  of  the  mo- 
tion, specifying  the  precise  issues,  or  points  upon  which 
the  evidence  was  insufficient  to  sustain  the  verdict  or  find* 
ing,  and  to  insert  all  the  evidence  bearing  upon  that  precise 
point,  and  no  more.  Upon  a  denial  of  the  motion  for  new 
trial,  the  party  had  his  appeal;  and  the  statement  for  new 
trial  constituted  the  record  upon  which  the  appeal  on  the 
points  specified  was  heard.  Should  the  verdict  or  findings 
be  found  to  be  unsupported  by  the  evidence  wholly,  or  in 
part,  it  might  wholly,  or  to  the  extent  found  erroneous,  be 
set  aside.  If  the  finding  set  aside  is  material  to  support 
the  judgment,  the  judgment  would  necessarily  be  reversed. 
But  if  the  other  findings,  not  disturbed,  are  still  sufficient 
to  sustain  the  judgment,  the  judgment  would  not,  neces- 
sarily, be  reversed,  but  it,  doubtless,  might  be.  If  not 
reversed,  the  vacating  of  the  findings  on  some  of  the  issues 
not  necessary  to  sustain  it,  would  take  those  issues  out  of 
the  operation  of  the  rule  relating  to  res  adjvdicata,  because 
they  would  appear  not  to  have  been  determined.  Thus,  in 
the  case  in  hand,  suppose  there  had  been  another  express 
finding,  that  the  plaintiff  in  the  former  action  was  not  in 
possession  at  the  commencement  of  the  action,  and  on  mo- 
tion for  new  trial,  or  on  appeal  from  the  order  denying  a 
new  trial,  the  court  should  be  satisfied  that  the  finding  as 
to  the  adverse  possession  was  not  supported  by  the  evidence, 
but  that  the  finding  of  want  of  possession  at  the  commence- 
ment of  the  action  was  correct,  the  finding  on  the  issue  as 
to  adverse  possession  could  be  set  aside  without  disturbing 
the  other  findings.  But  the  judgment,  if  correct,  on  the 
remaining  issues  need  not  be  disturbed,  or,  if  too  broad  in 
its  scope,  it  could  be  modified  and  properly  limited.  Thus 
the  rights  of  the  parties  could  and  would  be  protected. 
New  trials  as  to  some  particular  issues  were  often  granted, 
even  under  the  old  system  of  practice,  without  disturbing 
the  verdict  or  findings  on  other  issues.  {Wiggins  v.  Smithy 
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64  N.  H.  213,  223-4;  liobinson  v,  Totwehend,  20  Pic.  351; 
Winn  V.  Cohtmbian  Inawrance  Co.,  12  Pic.  288;  Hutchwson 
v.  PipeVy  4  Taunt.  555.)  The  practice  in  Califoiiiia  and 
Nevada  affords  still  greater  facilities  for  pursuing  this 
course,  as  is  sometimes  done.  {Argenii  ▼.  City  of  San  Fran- 
Cisco,  30  Cal.  403.)  Doubtless,  if  it  was  more  frequently 
done,  it  would  gi*eatl7  redound  to  the  advantage  of  the 
parties,  and  conduce  to  the  administration  of  justice. 

But  in  this  case,  if  the  finding  upon  adverse  possession 
should  be  set  aside,  as  we  have  seen,  there  would  be  no 
finding  at  all  on  the  issue  as  to  plaintiff's  possession  at  the 
commencement  of  the  action,  as  that  fact  is  only  infen*ed 
from  the  finding  on  the  larger  issue  of  adverse  possession 
for  a  period  of  time  covering  the  commencement  of  the  suit, 
and  the  judgment  would  necessarily  fall  on  the  vacation  of 
this  finding,  unless  the  other  facts  found  also  show  the 
better  right  to  be  in  defendant.  The  difficulty  suggested, 
therefore,  if  any  there  be,  could  not  apply  to  this  case,  and 
the  argument  is  without  force  here,  whatever  might  be  said 
had  there  been  an  express  finding  on  the  other  issue.  In 
this  case,  as  we  have  seen,  there  was  an  appeal  from  the 
order  denying  a  new  trial  upon  the  issue  as  to  the  adverse 
possession,  and  the  Supreme  Court  held  the  finding  to  be 
amply  supported  by  the  evidence.  Thus,  it  is  manifest 
that  the  power  of  the  courts  is  ample  by  vacating  one  or 
more  of  the  findings,  and  by  reversing  or  modifying  judg- 
ments on  appeal  so  as  to  restrict  their  operation,  to  fully 
guard  and  preserve  all  the  rights  of  litigants  without  en- 
croaching upon  the  application  of  the  wholesome  doctrine 
of  r€8  adjudicata,  Speyer  v.  IhmeU,  21  Cal.  280,  288-9,  is 
another  example  of  the  reversal  of  a  judgment  technically 
correct  on  the  record  for  the  protection  of  the  rights  of  the 
parties.  Upon  my  view,  therefore,  there  is  nothing  either 
upon  authority,  or  upon  principle,  to  take  the  case  out  of 
the  rule  of  estoppel  invoked  by  defendant.  If  I  am  right 
thus  far,  then  it  was  finally  and  conclusively  determined  in 
the  former  action  between  the  same  parties  that  the  defend- 
ant had  the  title  as  against  the  complainant;  for  tLe  adverse 
possession  for  the  time  prescribed,  not  only  barred  the 
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on  that  point  left  it  in  doubt,  or  because,  for  any  reason,  ho 
preferred  to  rest  his  judgment  on  the  defendant's  title — on 
the  real  merits  of  the  case — can  there  be  any  doubt  that  the 
matter  would  be  res  adjudicaia  ?  If  he  is  authorized  to  find 
the  issue,  without  passing  upon  the  other  issue,  and  his 
determination  would  be  re8  ac^ndicata,  he  is  certainly  au- 
thorized to  pass  upon  it  in  connection  with  the  other  issue, 
and  if  so  determined,  it  must  haye  the  same  force  as  a  de- 
termination in  the  other  mode.  The  question  must  be: 
''Was  the  issue  in  fact  determined?''  In* the  case  before 
tried,  the  complaint  of  plaintiff  alleged  title  in  itself,  pos- 
session at  the  commencement  of  the  action,  and  an  adTcrse 
claim  on  the  part  of  the  defendant,  together  with  other  mat- 
ters. The  defendant  took  issue  directly  on  the  allegation 
of  title,  and  on  the  allegation  of  possession  in  plaintiff  at 
the  commencement  of  the  action,  but  admitted  making  an 
adyerse  claim.  Another  answer,  then,  aflSrmatively  alleged 
title  in  defendant  itself,  and  as  affirmative  matter,  also,  di- 
rectly alleged,  in  apt  and  proper  form,  an  adverse  posses- 
sion duriog  the  period  prescribed  by  the  statute  of  limita- 
tions of  Nevada,  applicable  to  the  subject.  Thus  the  title 
of  the  plaintiff,  his  possession  at  the  commencement  of  the 
suit,  and  the  adverse  possession  of  the  defendant  for  the 
period  prescribed  by  the  statute  of  limitations  to  bar  the 
action  and  vest  the  title  in  defendants,  were  each  directly  in 
issue,  and  each  issue  was  in  fact  submitted  by  the  parties 
and  tried  by  the  court  without  a  JU17.  A  special  finding 
was  filed,  from  which  it  appears  exactly  what  was  found, 
and,  manifestly,  all  these  three  issues  were  found  against 
the  plaintiff.  The  court  did  not,  in  so  many  words,  say  in  its 
finding  that  the  plaintiff  had  no  title,  or,  in  so  many  words, 
that  the  plaintiff  was  not  in  possession  at  the  time  of  the 
commencement  of  the  action,  but  it  found  facts  which  nec- 
essarily showed  that  plaintiff  had  no  title,  and  that  defend- 
ant had  title;  and  it  found  in  express  terms,  in  so  many 
words:  ''That  the  agents  of  defendants,  in  the  year  1866, 
forcibly  ejected  from  the  mining  ground  in  dispute  in  this 
action,  the  persons  mentioned  in  finding  three,  as  working 
thereon  for  the  420  Company,  and  from  that  time  until  the 
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oommencement  of  this  action,  and  until  the  trial,  the  de- 
fendant has  been  in  the  actual,  exclusive  and  uninterrupted 
occupation  and  possession  of  all  the  mining  ground  in  dis- 
pute in  the  actioh  aforesaid,  claiming  title  thereto,  and 
^  claiming  the  same  adversely  to  the  plaintiff."   . 

From  the  finding  of  the  fact  of  adverse  possession  of  de-» 
fendant  since  1865  it  inferentially  or  argumentatively  appears 
that  the  plaintiff  could  not  have  been  in  possession  at  the 
time  of  the  Commencement  of  the  action.  The  court  adds, 
as  a  conclusion  of  law,  that  the  defendant  is  entitled  to  judg- 
ment, as  prayed  in  the  answer,  and  orders  judgment  accord- 
ingly. Upon  these  findings  a  judgment  for  the  defendant, 
in  the  usual  and  proper  form  of  a  judgment  on  the  merits, 
was  entered,  wherein,  after  reciting  the  filing  by  the  judge 
of  ''his  findings  of  the  facts  herein  in  favor  of  the  defend- 
ant,'' ''it  is  ordered  and  adjudged  that  the  plaintiff  is  not 
entitled  to  any  of  the  relief  prayed  for  in  the  complaint, 
and  that  it  take  nothing  by  its  action,"  and  adjudged  costs. 
This  is  certainly  an  appropriate  judgment  upon  the  finding 
on  the  issue  as  to  adverse  possession,  and  more  appropriate  to 
this  issue  than  upon  a  finding  merely  against  possession  in 
the  plaintiff  at  the  time  of  the  commencement  of  the  action. 
It  is  not  a  judgment  of  nonsuit,  or  a  judgment  in  form  upon 
a  plea  in  abatement,  or  a  judgment  in  any  manner  without 
prejudice,  but  apparently  and  in  form  a  judgment  on  the 
merits.  As  a  matter  of  construction  of  the  findings,  and 
judgment,  I  also  think  it  manifest  that  the  judgment  was 
intended  by  the  judge  to  be  based,  and  that  it  is  based,  upon 
the  finding  of  adverse  possession  in  the  defendant  for  a 
period  prescribed  by  the  statute  of  limitations  for  barring 
the  action  and  vesting  title  in  the  defendant,  and  on  title  in 
the  defendant.  The  judge  finds  in  express  terms  on  that 
issue,  and  makes  it  the  prominent  finding  in  the  case;  while 
he  does  not  find  expressly  on  the  issue  as  to  the  possession 
of  plaintiffs  at  the  commencement  of  the  suit,  but  omits  to 
say  anything  about  that  distinct  issue  presented  on  the  alle- 
gation of  the  complaint. 

It  is  only  inferentially  and  argumentatively  that  we  as- 
certain the  fact  of  want  of  possession  of  the  plaintiff  at  the 
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very  able,  thorougli  aod  exhaustive  printed  argaments  fur- 
nished— ^argaments  every  way  worthy  the  importance  of  the 
questions  involved  and  the  very  large  pecuniaiy  interests  at 
stake. 
Let  the  demurrer  be  sustained  and  the  bill  dismissed. 
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III.  Sawyer-s  Reports. 


ESSATA. 

Page  107,  line  20,  for  "given  to  the  public  ac^ts''  read  "given  i«  euch  8UUe 
to  the  public  acts." 
114,  line  3,  for  "  ajffiduvU  "  read  "  the  return  of  the  sheriff:' 

172,  last  line,  for  "i«"  read  ''are.'' 

173,  line 22,  for  "is  fuUy"  read  "is  a«  fully." 
393,  line  6,  for  ''patent "  read  "  claim:' 
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ABATEMENT. 
See  Pleading. 


ACCORD  AND  SATISFACTION- 

L  Accord  and  Satisfaction, — Where  a  debtor  transfers  specific  property 
to  trustees  for  the  use  of  his  creditors,  under  a  mutual  agreement  signed 
by  the  creditors,  whereby  they  accept  the  property  in  full  satisfaction 
and  dischaige  of  their  several  demands,  there  is  a  valid  accord  and 
satisfaction.     Bartlett  v.  Rogers,  62. 

2.  Same. — Such  accord  and  satisfaction  held  good  as  against  the  indorsee 
of  a  promissory  note  payable  on  demand,  given  by  the  debtor  to  one  of 
the  parties  to  said  agreement,  who  held  no  other  demand  against  the 
debtor,  where  it  did  not  appear  that  the  transfer  of  said  note  was  made 
before  the  date  of  said  accord  and  satisfaction.    IcL 

ADMINISTRATOR. 

L  Continuation  of  Action  by  Administkator.— The  righi  of  an  ad- 
ministrator to  prosecute  an  action  commenced  by  the  deceased  ^1  Stat. 
84  sec.  31),  is  upon  the  condition  that  the  cause  of  action  survives,  and 
that  depends  upon  the  local  law — ^in  Oregon^  upon  sections  365  and  366 
of  the  Civil  Code.    BcJcer  v.  Ladd,  4i. 

2.  Limitation  of,  such  Right.  —  Section  34  of  the  Oregon  Civil  Code, 

which  limits  the  time  to  one  year,  within  which  the  court  may  allow 
an  action  to  be  continued  by  the  administrator,  applies  to  factions  in 
this  court    (17  Stat.  197,  sec.  5.)    Id. 

3.  Void  Probate  Sale— Limitation.— Under  section  190  of  the  probate 

act  of  California,  an  action  to  recover  lands  in  the  pos^ssion  of  a  pur- 
chaser, at  a  sale  made  by  an  acting  administrator  under  the  orders  of  a 
Probate  Court,  even  though  the  sale  is  void,,  must  be  brought  within 
three  years  next  after  the  sale^  or  it  will  be  barred.  Meeka  v.  Vastaidt, 
206. 

4.  Real  Estate — Assets. — Under  the  statutes  of  Calif omia,  real  estate 

of  deceased  parties  is  assets  in  the  hands  of  the  administrator,  to  be 
administered  like  personalty.    Id. 

5.  Same— Right  of  Possession.- Under  the  Statutes  of  California,  the 

exclusive  right  to  the  possession  of  real  estate  of  the  deceased,  and  the 
exclusive  right  of  action  to  recover  it  is  vested  in  the  administrator, 
pending  the  administration,  or  till  the  lands  are  distributed  to  the 
heirs.    Id. 
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&  Same — Action  by  Heir. — The  heir  cannot  maintain  an  action  to  re- 
cover the  real  estate  of  the  deceased  after  administration  has  c6m- 
menced,  until  the  administration  is  closed,  or  the  land  has  been  dis- 
tributed to  the  heir.     Id. 

7.  Administration — Limitations  —  Disabilities. — The  pendency  of 

administration  and  the  inability  of  the  heir  to  maintain  an  action  to 
recover  real  estate  by  reason  thereof,  and  of  the  present  right  of  action 
being  in  the  administrator,  do  not  constitute  a  disability  on  the  part  of 
the  heir  within  the  meaning  of  section  191  of  the  probate  act  of  Cali- 
fornia. Such  a  state  of  fitcts  does  not  interrupt  or  prevent  the  running 
of  the  statute,  as  provided  in  section  190.    I<L 

8.  Administrator — Trustee. — For  the  purpose  of  bringing  an  action 

to  recover  land  belonfi^ing  to  the  intestate's  estate,  the  administrator  is 
the  trustee  or  representative  of  the  heir,  and  since  the  exclusive  right 
to  bring  the  action  is  vested  in  him,  the  law  also  imposes  upon  him  the 
duty  to  bring  it.    Id, 

9.  Administrator  Barrei>— Heir  Barred. —Where  the  administrator 

ue^ects  to  bring  an  action  to  recover  property  of  the  estate  untiT  it  is 
barred  under  the  statute  of  limitations  applicable  to  the  subject,  the 
heir  is  also  barred,  even  though  the  heir  is  a  minor  at  ihe  time  the 
action  accrues  to  the  administrator.    Id, 

10.  Same — ^Remedy  of  Heir.  —  In  such  case  the  heir  has  his  remedy 
against  the  administrator  and  his  bondsmen,  or  he  may,  in  a  proi>er 
proceeding,  compel  the  administrator  to  sue.    Id, 

11.  Trustee— Cestui  Que  Trust.— Where  the  trustee  having  the  right 
of  action  is  barred,  the  cestui  que  trust  \b  barred.     Id. 

12.  Administrator— Judgment,  Effect  of.— If  the  title  to  real  estate 
of  the  deceased  is  put  in  issue  and  determined  in  an  action  between 
the  administrator  and  another,  the  judgment  will  bind  the  heir  to  the 
same  extent  that  it  binds  the  administrator.    Id. 

la  Sections  258  and  259  of  the  Probate  Act  do  not  limit  the  opera- 
tion of  section  190.    Id. 

14.  Statute  of  Limitations— Title  Under.— An  adverse  poasession 
of  land  for  the  time  prescribed  by  the  statute  of  limitations^  vests  the 
title  thereto  in  the  adverse  possessor.    Id. 

15.  Administrator's  Sale  by  Authority  of  Alcalde.  — A  sale  of 
lands  in  the  Sacramento  District  in  1849  made  by  John  Bidwell  in  the 
assumed  character  of  administrator,  upon  authority  to  settle  the  estate 
of  a  deceased  person  given  by  Alcalde  Schoolcraft,  upon  a  verbal 
application,  no  judicial  record  of  the  proceeding  having  been  shown, 
held  to  be  void.    Seavems  v.  Oerhe,  353. 

16.  Conveyance  by  Administrator.— The  Probate  Court  of  Marion 
county,  in  1856,  had  no  power  to  authorize  an  administrator,  generally, 
to  convey  lands  in  performance  of  his  intestate's  obligations;  but  only 
to  convey  specific  premises  upon  the  petition  of  the  person  claiming  to 
be  entitled  thereto.      Wythe  v.  Palmer,  413^ 

ADMIRALTY. 

1.  Description  of  Voyage. — ^Under  the  merchant  shipping  act  of  Eng- 
land of  1S73,  the  shipping  articles  need  only  specify  the  maximum 
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duration  of  the  engagement  of  a*  seaman,  and  the  places  or  parts  of  the 
world  to  which  it  does  not  extend:  Held,  that  a  specification  of  the 
places  to  which  the  voyage  or  engagement  might  extend,  was  an  implied 
agreement  that  it  was  not  to  extend  to  any  other,  and  therefore  a  suffi- 
cient compliance  with  the  act     The  Hermine^  80. 

2.  Suit  fob  Wages  against  Fokeign  Ship.— A  Court  of  Admiralty 

will  not  decline  jurisdiction  of  a  suit  by  foreign  seamen  against  a  for- 
eign vessel  to  recover  wages,  where  it  appears  that  the  voyage  has  been 
completed  or  broken  up,  or  Jhe  seamen  have  been  discharged  by  the 
wrongful  act  of  the  master.    Id. 

3.  Same  Subject.  —  Sembie,  that  the  court  will  not  decline  jurisdiction 

where  it  appears  the  seamen  have  been  discluu-ged  with  their  own  con- 
sent before  the  expiration  of  the  voyage,  without  the  payment  of 
wages  already  earned,  or  any  agreement  or  understanding  concerning 
them.    Id, 

4.  Desertion.— A  seaman  is  bound  to  stay  by  the  vessel  according  to  his 

agreement,  whether  the  master  takes  any  means  to  compel  him  to  do  so 
or  not,  and  therefore  where  seamen  leave  a  vessel  before  the  completion 
of  the  voyage,  althoiigh  with  the  knowledge  of  the  master,  and  upon 
his  promise  that  they  shall  not  be  arrested  therefor,  but  without  his 
consent,  they  are  guilty  of  desertion.    Id, 

5.  Contracts  with  Seamen.— Contracts  with  seamen,  upon  a  discharge 

before  completion  of  voyage,  concerning  wages  already  earned,  will  be 
set  aside  or  disregarded  by  Courts  of  Admiralty  if  inequitable.     Id, 

6.  Quantum  Meruit. — Quantum  meruit,  what  seamen  entitled  to  on.    Id, 

7.  Salvage. — ^Sixteen  thousand  dollars  awarded  af>  salvage  compensation, 

where  both  vessels  belonged  to  the  same  owners.  P,  M.  8,  Co.  v.  Ttn 
Bales  Qunny  Bags,  187. 

8.  Rescission  of  Seaman's  Contract.— Where,  on  a  voyage  from  Glas- 

gow to  Buenos  Ayres,  from  thence  to  Portland,  Or.,  and  back  to  a  port 
in  the  United  Kingdom,  the  cook  and  steward,  who  is  not  a  seaman, 
is  disrated  a  few  days  out  from  Buenos  Ayres  on  a  charge  of  wasting 
provisions,  and  put  before  the  mast,  it  amounts  to  a  rescission  of  the 
contract  by  the  master,  and  the  steward  may,  when  he  arrives  at  Port- 
land, accept  such  rescission,  and  claim  his  discharge;  but  what  com- 
pensation, if  any,  he  shall  have  for  his  services  <|^pends  upon  the  par- 
ticular circum  stances  of  the  case.    The  Hotspur,  194. 

9.  Contract  and  Seeyices  of  Minor.— A  contract  by  a  minor  to  serve 

as  a  seaman  is  a  voidable  one,  and  may  be  avoided  by  such  minor  at 
any  time  before  its  completion,. and  thereafter  he  is  not  bound  by  it  in 
any  manner,  neither  can  he  sue  upon  it  for  his  services,  but  may  re- 
cover the  value  of  such  services,  allowing  for  any  injury  which  the 
owners  may  sustain  by  reason  of  the  avoidance  of  the  contract.    Id, 

10.  British  Shipping  AcT/^Where,  under  the  British  merchants'  ship- 
ping act  of  1854,  the  duration  of  a  voyage  is  described  in  the  shipping 
articles  as  probably  twelve  months,  a  seaman  signing  the  articles  en- 
gages absolutely  to  make  the  voyage,  whether  the  duration  of  it  be 
more  or  less  than  that  period,  provided  the  master  in  good  faith  en- 
deavors to  accomplish  the  voyage  within  the  time  mentioned.    Id. 

11.  Material  Men— Lien— Appurtenances.— Where  a  vessel  was  sup- 
plied with  a  diving-bell,  air-pump,  and  other  apparatus  not  required  for 
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her  use  as  a  ''navii^ting  ship,"  bttt  indispensable  for  the  accomplish- 
nient  of  the  enterprise  in  which  she  was  about  to  engage:  Held,  that 
the  lien  of  the  material  men-  extended  to  all  articles  belonging  to  the 
owner  which  (not  being  caigo)  have  been  placed  on  board  for  the  ob- 
jects and  purposes  of  this  voyage.     The  Schooner  Witch  Qneen,  201. 

12.  Torts  on  the  High  Seas,  Jurisdiction  of.— The  District  Courts  of 
the  United  States,  as  courts  of  admiralty,  have  jurisdiction  of  torts 
committed  on  the  high  seas,  without  reference  to  the  nationality  of  the 
vessel  on  which  they  are  committed,  or  that  of  the  parties  to  them. 
Bemhard  v.  Creme,  230. 

13.  When  Jurisdictton  of,  will  be  Declined.— Such  jurisdiction  wiD, 
in  the  discretion  of  the  court,  be  declined  in  suits  between  foreigners, 
where  it  appears  that  justice  would  be  as  well  done  by  remitting  the 
parties  to  their  home  forum.    Id. 

14.  When  not. — But  where  the  suit  is  between  foreigners,  who  are  sub- 
jects of  different  governments,  and  therefore  have  no  common  home 
forum,  the  jurisdiction  will  not  .be  declined.    Id,  ^ 

15.  Right  of  Master  to  Discharge  Seamaji  for  Misconduct.— Where 
the  first  mate  of  a  ship,  before  leaving  the  home  port,  became  so  intox- 
icated as  to  be  disobedient,  insolent  to  the  master,  and  negligent  in 
his  duty:  Held,  That  the  master  was  justified  in  discharging  him, 
while  in  the  home  port,  for  that  one  offense.     The  Sh^  Oamct,  350. 

16.  Carriers  of  Passengers. — Common  carriers  of  passengers  are  bound 
to  use  extraordinary  care  and  diligence,  and  are  excused  only  by  reason 

*    of  force  or  pure  accident.     The  Or\/lam7ne,  397. 

17.  Passenger  entitled  to  Berth.— An  undertaking  to  carry  a  passen- 
ger in  the  steerage  of  a  steamship  from  San  Francisco  to  Portland 
includes  the  furnishing  of  such  passenger  with  a  berth,  unless  there 
is  a  fair  understanding  to  the  contrary.    Id, 

18.  Steerage  Passenger. — A  steerage  passenger  is  entitled  to  the  use  of 
the  steerage  room  to  walk  about  or  sit  down  in  during  the  voyage, 
without  the  risk  or  inconvenience  of  freight  therein;  but  if  freight  is 
stowed  therein  it  is  at  the  risk  of  the  carrier,  and  it  is  his  duty  so  to 
stow  and  secure  it  that  no  harm  will  be  caused  to  the  passengers  by  it; 
nor  can  the  carrier  impose  any  arbitrary  regulation  upon  the  passengers 
with  a  view  of  dinsinishing  such  risk — such  as  to  remain  in  their  berths 
during  the  whole  voyage,  or  any  unusual  portion  of  it.    Id. 

19.  Freight  in  Steerage. — ^Where  a  number  of  boxes  of  tin  were  stowed 
in  the  after  part  of  the  steen^,  so  as  to  make  a  pile  six  feet  in  length, 
three  feet  in  width,  and  from  five  to  eight  feet  in  height,  without  any 
means  of  preventing  the  top  tiers  from  sliding  off  on  the  floor  in  case  of 
rough  weather;  and  a  steerage  passenger  sat  down  by  the  side  of  said 
pile,  and  was  injured  by  the  rolling  of  the  ship  causing  some  of  the 
boxes  to  fall  upon  her:  Held,  That  the  stox^ing  of  the  tin  in  the  manner 
in  which  it  was  done  was  gross  negligence,  and  the  carrier  was  liable 
to  the  passenger  in  damages  for  the  injury.    Id. 

20.  Disfigurement  of  Person — Damages  for, — Disfigurement  of  the 
person  caused  by  such  an  injury  is  a  proper  subject  of  damages,  but  in 
estimating  them  it  is  proper  to  consider  the  condition  and  circumstances 
of  the  party  disfigured.    Id. 
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21.  Proceeds  of  Vessel. — A  person  having  an  agreement  for  a  mortgage 
upon  a  vessel  has  no  such  interest  in  the  thing  as  will  entitle  him  to 
claim  the  proceeds  of  her  sale  in  the  registry  of  the  conrt.  The  Favor- 
ite,  405. 

22.  Effect  of  Mortgage  on  Vessel. — Section  4192  of  the  Revised  Stat- 
utes does  not  declare  the  effect  of  a  mortgage  absolutely  or  relatively, 
with  reference  to  any  other  lien  thereon.    Id. 

23.  Priority  of  Lien. — The  lien  of  a  mortgage  'given  for  labor  in  the  con- 
struction of  a  vessel  is  not  preferred  to  the  lien  of  a  material-man  prior 
in  date  to  the  mortgage.    Id, 

24.  Lien  for  Supplies. — The  lien  of  a  claim  for  supplies  furnished  a  ves- 
sel in  the  course  of  navigation  is  preferred  to  that  of  a  material-man 
or  mortgagee.    Id, 

25.  Abandonment  of  a  Seaman  in  a  Foreign  Port.— Defense  by 
master  that  the  seaman  was  detained  on  shore  by  the  municipal  au- 
thorities of  the  port:  Hdd,  unsupported  by  the  proofs.  The  Mary 
Belle  Roberts,  485. 

26.  Lien  for  Wages  DisalLowed. — ^Where  the  owner  of  a  vessel  agreed  to 
sell  her  to  two  purchasers  for  a  certain  sum,  to  be  paid  for  in  monthly 
installments,  and  gave  immediate  possession  to  the  vendees;  and  it 

■ 

was  further  agreed  that  in  case  of  default  in  the  payments,  the  vessel 
should  be  returned  to  the  owner,  and  the  contract  of  sale  rescinded; 
and  the  proposed  purchasers  were  in  that  case  to  pay  $125  per  month 
for  her  use,  while  in  their  possession,  deducting  all  sums  paid  on 
account  of  the  purchase  money,  and  default  was  made  in  the  pay- 
ments stipulated;  but  before  the  owner  resumed*  possession  under  the 
contract,  the  libellant  sold  out  his  interest  to  his  partner  and  was  im- 
mediately employed  by  the  latter  to  serve  as  pilot  and  mate:  Held, 
that  the  libellant  had  no  lien  on  the  vessel  in  the  hands  of  a  sub- 
sequent vendee  of  the  owner.    The  Mwry  Elizabeth,  491. 

27.  Vessel,  when  Materials  become.— The  materials  which  constitute 
a  ship  become  one  as  soon  as  she  leaves  the  ways  and  her  keel  strikes 
the  element  for  which  she  was  originally  designed.  7%e  Mka  Ladd, 
519. 

28.  Maritime  Contract. — A  contract  to  furnish  a  ship  with  the  means  of 
propfilsion  or  to  change  the  mode  of  her  propulsion,  aft«r  she  is  launched 
and  afloat,  is  not  a  contract  to  build  a  ship,  and  is  a  maritime  one.    Id. 

29.  Negligence— Peril  of  the  Seas.— Where  the  master  of  a  steamer  at- 
tempted to  come  up  the  bay  of  San  Francisco  in  a  dense  fog,  the  vessel 
being  in  good  safety,  and  the  master  not  being  compelled  by  any  exi- 
gency to  make  the  attempt,  and  the  vessel  was  stranded:  Held,  that 
the  master  was  guilty  of  negligence,  and  that  the  damage  to  the  cai^o 
was  not  to  be  attributed  to  perils  of  the  seas.  Tfie  Steamer  Costa  Bica, 
538. 

SOi  Desertion  by  Seaman. — When  a  seaman,  against  the  orders  of  the 
master  and  knowing  that  the  ship  was  about  to  sail,  went  ashore  and 
failed  to  return  to  the  ship,  and  subsequently,  when  apprehended  by 
the  master,  broke  away  from  his  custody,  and  it  appeared  that  further 
delay  would  have  imperilled  the  ship:  Held,  that  this  conduct  amounted 
to  a  desertion,  and  that  the  wages  due  the  seaman  were  forfeited.  The 
Ship  Eriesm,  559. 
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31.  Aliter. — Where  he  has  gone  ashore  hy  permission  and  without  know- 
ing that  the  ship  was  about  to  sail,  and  his  failure  to  rejoin  her  is 
caused  by  drunkenness,  but  without  any  intention  on  his  part  to  de- 
sert, but  a  qualified  forfeiture  will  in  such  case  be  imposed.    Id, 

32.  Injuries  by  Neglioencr  of  a  FELLow-SERVANT.—The  owner  of  a 
vessel  is  not  responsible  for  injuries  to  a  seaman,  caused  by  the  negli- 
gence of'  the  mate,  where  no  personal  negligence  on  the  part  of  the 
owner  appears,     ffalverson  v.  Niten,  562. 

33.  Collision—Burden  of  Proof— Anchor  Watch. —Where  a  vessel 
breaks  from  her  moorings,  and  comes  into  collision  with  another  vessel 
also  at  anchor,  the  burden  of  proof  is  on  the  former  to  show  vis  majors 
or  inevitable  accident.  The  injured  vessel  held  not  to  be  in  fault  for 
omitting  to  set  an  anchor  watch.     TJte  Fremont,  571. 

34.  LoQ-RooK,  Entry  of  Offense  in.— A  prosecution  cannot  be  main- 
tained against  a  seaman  for  any  of  the  offenses  defined  in  section  4596 
of  the  revised  statutes,  unless  an  entry  of  the  circumstances  is  made  by 
the  master  in  the  official  log-book  of  the  vessel  as  soon  as  possible  after 
the  occurrence,  and  read  over  to  the  seamAn,  or  a  copy  furnished  him, 
and  his  reply  thereto  entered  in  the  same  manner.  United  States  v. 
Brown,  602. 

35.  8  a  LV  AGE— To  WAGE. —Ten  thousand  dollars  awarded  as  salvage  com- 
pensation.    Steamer  Costa  JRieOf  610. 

See  Maritime  Lien,  1;  Common  Carrier,  2,  3. 

ADVERSE  POSSESSION. 
See  Statute  of  Limitations. 

ALASKA. 

1.  Customs— Alaska.— Section  12  of 'the  act  of  March  3,  1825,  (4  Stat 

118,)  defining  the  crime  of  extortion  under  color  of  office,  so  far  as 
officers  of  the  customs  are  concerned,  is  an  act  relating  to  customs,  and 
was  therefore  extended  over  Alaska  by  section  1  of  the  act  of  July  27, 
1868.  (15  Stat.  240. )     UnUed  States  v.  Carr,  302. 

2.  Alaska— Crimes  Committed  in.— Alaska  be^ng  a  place  without  the 

limits  of  any  State  or  judicial  district  of  the  United  States,  within  the 
meaning  of  section  14  of  the  act  of  March  3,  1825,  (4  Stat  118,  sec.  730 
of  the  R  S.,)  this  court  has  jurisdiction  to  try  a  person  chaiged  with 
the  commission  of  a  crime  therein;  provided  such  person  is  found  in 
'  the  district  of  Oregon  or  first  brought  here.     Id, 

8.  Same  Subject.— Section  5481  of  the  R.  S.  being  passed  June  22,  1874, 
after  the  cession  of  Alaska,  is  in  force  there  from  the  time  of  its  passage. 
Id. 

4.  Alaska,  [ndian  Country.— Upon  the  extension  of  sections  20  and  21 
of  the  Indian  Intercourse  Act  of  1834  over  the  territory  of  Alaska  by 
force  of  the  act  of  March  3,  1873,  said  territory  became,  so  far  as  the 
introduction  and  disposition  of  spirituous  liquors  therein  is  concerned, 
what  is  known  in  the  law  as  "Indian  Country,"  and,  therefore,  the  mil- 
itary force  of  the  United  States  may  be  employed  therein  for  the 
arrest  of  persons  who  violate  either  of  said  sections.    In  re  Carry  316. 
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5.  Section  twenty-three  of  the  Act  of  1834  in  Force  in  Alaska. 

— Sec  ion  23  of  said  Indian  Intercourse  Act  which  authorizes  the  Pres- 
ident to  employ  the  military  force  of  the  United  States  to  make  ar- 
rests in  the  Indian  country,  was  in  force  in  Alaska  so  far  as  the  intro- 
duction and  disposition  of  spirituous  liquors  therein  is  concerned,  from 
and  after  the  extension  of  said  sections  20  and  21  of  said  act  over  said 
territory.    Id,  ■  ^ 

6.  Detention  of  Person  arrested  in  Indian  Country  by  Mili- 

tary Authority. — ^No  person  arrested  by  the  military  authority  in 
the  Indian  country  for  the  introduction  or  disposition  of  spirituous 
liquors  therein,  contrary  to  law,  can  be  lawfuDy  detained  by  such 
authorities  more  than  five  days  after  such  arrest  before  removing  him 
for  delivery  to  the  civil  authorities  for  trial    Id, 

7.  Arrest  by  Miutary  Authorities  not  Authorized  except  upon 

Probable  Cause. — A  military  officer  in  making  an  arrest  under  said 
section  23  acts  as  an  officer  of  the  civil  law,  and  to  justify  such  arrest 
it  must  appear  upon  oath  that  there  is  probable  cause,  as  provided  in 
the  fourth  amendment  to  the  Constitution  of  the  United  States.    Id, 

ANSWER. 
See  Pleading. 

APPEAL  AND  WRIT  OF  ERROR. 

1.  Judgment  Technically  Correct  Reversed.— Where  a  judgment 

IB  broader  in  its  scope,  and  more  advantageous  to  a  party  than  he  is 
entitled  to  have,  it  will  be  reversed  or  modified,  although  upon  the 
record  it  appears  to  be  technically  correct.  The  4^0  Mining  Co,  v.  The 
Bullion  Mining  Co.,  634. 

2.  Same. — A  judgment  which  would  operate  as  an  estoppel  upon  points 

that  manifestly  ought  not  to  be  concluded,  will  be  reversed,  although 
there  is  no  technical  error  shown  by  the  record.    Id, 

APPRAISEMENT. 
,    See  Bond,  1. 

ASSESSMENT. 

1.  Assessment,  when  void  for  Uncertainty.— An  assessment  of  real 

property  should  substantially  comply  with  the  requirements  of  the 
statute  (Or.  Code,  p.  898)  which  requires  each  tract  or  parcel  of  land  to 
be  designated  according  to  the  United  States  surveys,  if  it  be  a  subdi- 
vision of  the  same,  or  otherwise  by  specific  metes  and  bounds  or  other 
certain  description;  therefore  an  assessment  to  the  0.  C.  M.  R.  Co.  of 
196,008.99  of  acres  of  land  in  Jackson  county,  in  gross,  without  any 
other  designation  or  description  of  the  same,  is  void  for  uncertainty. 
TiUan  v.  Or.  Cent.  Mil.  Road  Co.,  22. 

2.  Same  Subject. — An  assessment  of  real  property  which  contains  no  val- 

uation of  the  same  except  this:  "Total  value  of  taxable  property, 
245,011,"  there  being  no  mark  or  sign  to  indicate  whether  such  figures 
were  intended  to  represent  eagles,  dollars,  cents  or  mills,  or  other 
thing  capable  of  being  numbered,  is  void  for  uncertainty.    Id, 
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ASSIGNEE. 
See  Bankbuptcy,  2. 

ATTORNEY. 

1.  Assignee,  Attorney  and  Counsel  for.— An  assignee  can  only  be 

represented  in  the  written  proceedings  by  bis  duly  appointed  attorney; 
but  this  does  not  prevent  another  attorney  from  appearing  in  court,  as 
counsel  for  the  assignee  in  a  particular  proceeding  therein  pending,  aa 
provided  in  section  1000  of  the  Or.  Civ.  Code.    In  re  Conwtocky  617. 

2.  Attorney,  Authority  of.— An  attorney  who  has  no  authority  to 

appear  in  a  proceeding  instituted  by  the  assignee,  cannot  be  heard  to 
question  the  authority  of  the  attorney  who  appears  in  such  proceeding 
as  counsel  for  such  assignee.    Id, 

BANKRUPTCY. 

1.  Bankruptcy— Joint  Creditors.— An  agreement  between  two  traders 

to  unite  their  stocks  in  trade  as  the  capital  of  a  partnership  to  be 
formed  between  them,  and  to  convert  the  separate  business  debts  of 
either  into  joint  debts  of  the  firm,  will  not  entitle  a  separate  creditor 
who  has  not  acceded  in  any  way  to  the  arrangement  before  bank- 
ruptcy, to  prove  his  claim  as  a  joint  creditor  of  the  firm  against  the 
partnership  estate.    In  re  Isctace,  35. 

2.  Assignee  Represents  the  Creditors.— An  assignee  represents  the 

rights  of  the  creditors  and  each  of  them,  as  well  as  the  bankrupt,  and 
may  therefore  maintain  or  defend  proceedings  in  regard  to  the  property 
of  the  latter,  which,  on  grounds  of  public  policy  or  otherwise,  he  would 
not  be  allowed  to.    In  re  St  Helen  Mill  Co.,  88, 

3.  Acfr  OF  Congress  not  Retrospective. — The  provision  of  the  act  of 

June  22, 1874  (11  Stat  181,)  amendatory  of  the  bankrupt  act,  requiring 
one-fourth  in  number  and  one-third  in  amount  of  the  creditors  to  join  in 
a  petition  for  an  adjudication  in  bankruptcy,  in  cases  commenced  prior 
to  its  passage  and  since  December  1, 1873,  does  not  apply  to  any  of  such 
cases  in  which  there  had  been  an  adjudication  prior  to  the  date  of  said 
act     In  re  Comgtock,  128. 

4.  Adjudication  in  Bankruptcy. — A  petition  in  bankruptcy  is  an 

action  or  suit,  and  an  adjudication  of  bankruptcy  thereon  is  a  final 
judgment,  which  judgment  is  beyond  the  power  of  congress  to  annul 
or  set  aside.  Id, 
6.  Bankrupt  Act  appucable  to  Railroad  Companies.  —  Held: 
I.  That  the  question  of  the  constitutionality  of  the  provisions  of  the 
Bankrupt  Act  which  apply  to  persons  other  than  merchants  and  traders 
is  not  longer  open  to  discussion.  2.  That  it  has  never  been  decided 
that  a  "  law  on  the  subject  of  bankruptcy,"  within  the  meaning  of  the 
Constitution,  must  provide  for  the  discharge  of  all  persons,  subject  to 
its  provisions.  3.  That  railroad  corporations  are  comprehended  within 
the  words '' moneyed  business  or  commercial  corporations."  4.  That 
the  court  has  authority  to  inquire  into  the  value  of  securities  held  by 
creditors  of  the  alleged  bankrupt,  in  order  to  ascertain  whether  the 
debts  due  the  petitioning  creditors  are  of  the  amount  required  by 
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the  act  as  amended-^and  that  a  secured  creditor  has  a  provable  debt 
within  the  meaning  of  the  act.  &  That  the  act  declares  that  the 
word  * 'person"  shall  include  corporations,  and  service  is  therefore 
to  be  made  personally  on  a  corporation  by  delivering  a  copy  of 
the  petition  and  order  to  show  cause  to  its  head  or  principal' officers, 
and  the  "usual  place  of  abode"  must  be  construed  to  mean  the 
principal  place  of  business  where  alone  it  can  be  said  to  reside. 
6.  That  there  is  no  provision  of  law,  authority^  or  precedent,  which  re« 
quires  that  the  authority  under  which  an  agent  of  the  petitioning  cred« 
iter's  acts  should  beset  forth;  that  the  amended  act  provides  that  there 
need  only  be  five  signers,  and  allows  both  the  signing  and  the  verifica* 
tion  to  be  done  by  an  agent,  when  the  first  five  signers,  or  any  of  them, 
are  absent.  7.  That  by  the  sworn  statements  of  the  agent,  as  con* 
tained  in  the  two  petitions,  it  appears  that  one-third  of  the  creditors 
have  not  united  in  the  petition  for  an  adjudication.  The  court  is  at 
liberty  to  examine  the  petition  for  an  injunction,  inasmuch  as  it  might 
have  been  incorporated  in  the  petition  for  an  adjudication,  and  come 
to  a  conclusion  on  the  facts  therein  stated,  even  though  the  petition  for 
adjudication  contains  an  explicit  and  positive  averment  that  the  debts 
due  the  petitioners  amount  to  at  least  one-third  of  all  the  debta 
provable  against  the  debtor.  A  debtor  ought  not  to  be  compelled  to 
file  a  full  list  of  his  creditors,  when  it  appears  from  the  sworn  state- 
ments of  the  petitioning  creditors  that  the  requisite  amount  and  num- 
ber have  not  petitioned.  Petitioning  creditors  allowed  ten  days  further 
time,  in  which  to  obtain  the  consent  of  .others  to  join  in  the  petition. 
In  re  California  Pacific  Railroad  Co.,  240. 

6.  Certificate  of  Deposit— Bankruptcy  op  Mai^r. --After  the  bank- 

ruptcy of  the  maker  his  certificates  of  deposit  are  dishonored  paper, 
and  after  they  have  been  proved  as  claims  against  his  estate  no  longer 
possess  the  qualities  of  negotiable  paper.    In  re  Sime,  305. 

7.  Idem.— Such  claims  are  not  entitled  to  the  protection  allowed  by  law  to 

negotiable  instruments,  but  stand  on  the  same  footing  as  a  daim  proved 
for  an  open  account.    Id. 

8.  Purchaser  for  Value. — ^A  person  who  takes  an  assignment  of  a  claim 

proved  in  bankruptcy,  as  security  for  an  antecedent  liability  from  him 
in  whose  name  the  claim  is  proved,  and  who  is  apparently,  though  not 
really,  the  owner  thereof,  is  not  a  purchaser  for  value  and  cannot  hold 
the  claim  against  the  true  owner.    Id, 

9.  Purchase  and  Sale  of  Wheat.— Where  L.  &  G.,  of  Portland,  Ore- 

gon, sold  wheat  to  M.  &  H.,  of  San  Francisco,  to  be  delivered  on  ship* 
board,  at  Portland,  at  $1.85  per  cental,  and  then  made  a  contract  with 
G.  &  Co.,  wheat  buyers,  to  purchase  said  wheat  on  joint  account,  each 
party  to  furnish  one*half  of  the.  money  necessary  to  make  the  purchase, 
and  to  receive  one-half  of  the  profits,  if  any:  Held,  that  the  joint  ven- 
ture and  the  interest  of  C.  &  Co.  in  the  wheat  ended  with  the  delivery 
of  the  same  on  shipboard,  and  that  thereafter  the  wheat  belonged  to 
M.  &  H.,  subject  to  the  power  of  L.  &  H.  as  sellers  of  the  same,  to 
exercise  the  right  of  stoppage  in  transitu,  and  that  when,  upon  the  fail- 
ure of  M.  &  H.,  said  L.  &  H.  exercised  said  right  and  took  said  wheat 
into  their  own  possession,  it  was  for  their  own  benefit  as  sellers  of  the 
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same,  and  not  that  of  C.  &  Co. ,  who  were  not  the  sellers  of  the  wheat 
to  M.  &  H.,  and  had  no  power  over  it  or  interest  in  it.  In  re  Comslockf 
320. 

10.  Settlement  between  Dbbtok  and  Creditor.— A  mere  accounting 
or  settlement  between  an  insolvent  debtor  and  creditor,  not  followed 
by  any  actual  change  or  transfer  of  property,  rights  or  credits,  to  the 
prejudice  of  other  creditors,  is  not  contrary  to  the  Bankrupt  Act,  but 
the  assignee  of  such  debtor  is  not  bound  by  such  settlement,  but  may 
show  that  it  is  erroneous  or  fraudulent.    Id, 

11.  Preference. — A  preference  will  not  bar  the  proof  of  a  debt,  unless  it 
was  given  and  received  by  the  parties  to  such  debt,  and  therefore  where 
a  creditor  received  a  preference  from  the  firm  of  A.,  B.  &  C,  he  is  not 
barred  from  proving  another  debt  against  the  firm  of  B.  &  C.    Id. 

12.  Right  op  Attaching  Creditors  to  Oppose  Adjudication. —An 
attaching  creditor  may  intervene  and  oppose  an  adjudication  in  invol- 
untary bankruptcy  on  the  ground  of  fraud  and  collusion  between  the 
petitioner  and  debtor.     In  rt  Mendelsohn,  343. 

13.  Assignment  as  an  Act  of  Bankruptcy. — Even  a  fair  general  as- 
signment for  the  benefit  of  creditors  is  an  act  of  bankruptcy,  because 
it  necessarily  defeats  the  operation  of  the  Bankrupt  Act.     Id. 

14.  Idem. — ^Within  the  meaning  of  the  law  defining  acts  of  bankruptcy  an 
assignment,  invalid  under  the  laws  of  the  State  where  made,  but  used 
as  a  means  for  giving  a  preference,  is  an  act  of  bankruptcy.     Id. 

15.  Bankrupt  Law— Amendments  of  June,  1874.-— Section  10  of  the 
Amendatory  Act,  changing  the  period  of  four  to  two  months,  is  not 
retrospective  in  its  operation,  and  does  not  affect  transactions  happen- 
ing before  the  time  fixed  for  it  to  take  effecU  Bradbury  v.  Galloway, 
346. 

16.  Idem. — Section  11  of  the  same  act  substituting  "knowing**  for  "reason- 
able cause  to  believe,'*  if  it  has  any,  has  no  greater  retroactive  force 
than  the  similar  provision  of  the  new  section  39,  and  does  not  aflect 
transactions  happening  before  December  1,  1873,  in  cases  where  bank- 
ruptcy proceedings  were  begun  before  that  date.     Id, 

17.  Witness  before  Register. — A  witness  summoned  before  the  regis- 
ter on  the  application  of  the  assignee,  to  be  examined  under  section 
6087  of  the  R.  S.,  is  not  a  "party**  to  such  proceeding,  and  is  there- 
fore not  entitled  "to  take  the  opinion  of  the  district  judge  upon  any 
point  or  matter  arising  in  the  course  of  such  proceeding. "  In  re  Corn- 
stock,  517. 

IS.  Same,  Not  entitled  to  Counsel. — A  witness  summoned  as  afore- 
said, not  being  a  "party**  to  the  proceeding,  is  not  entitled  to  be 
attended  or  represented  by  counsel  during  his  examination.     Id. 

19.  Creditor  not  a  Party  to  Examination.— A  creditor  of  the  bank- 
rupt is  not  a  "  party  **  to  such  proceeding,  and  is  therefore  not  entitled 
to  interfere  with  it,  or  be  represented  in  it  by  counsel.     Id, 

2a  Assignee,  Attorney  and  Counsel  for.— An  assignee  can  only  be 
represented  in  the  written  proceedings  by  his  duly  appointed  attorney; 
but  this  does  not  prevent  another  attorney  from  appearing  in  court,  as 
counsel  for  the  assignee  in  a  particular  proceeding  therein  pending,  as 
provided  in  section  1000  of  the  Or.  Civ.  Qode.    Id. 
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21.  ATTORNEY,  AuTHOBiTY  OF.— An  attorney  who  has  no  authority  to 
appear  in  a  proceeding  instituted  by  the  assignee,  cannot  be  heard  to 
question  the  authority  of  the  attorney  who  appears  in  such  proceeding 
as  counsel  for  such  assignee.    Id, 

22.  Proceeding  in  Bankruptcy,  Nature  op.— A  proceeding  to  have  a 
debtor  adjudged  a  bankrupt  is  substantially  an  action  at  law,  and  ter- 
minates with  the  final  judgment  on  the  petition  or  verdict  therein;  and 
the  subsequent  proceedings  to  ascertain  and  distribute  the  estate  of  the 
bankrupt  are  merely  consequent  upon  such  action,  but  no  part  of  it. 
In  re  Oregon  Bulletin  Co,t  529. 

23.  Same — Review  of. — Such  an  action  is  ekcase  at  law^  and  the  proceed- 
ings  therein  cannot  bejreviewed  in  the  Circuit  Court  until  after  final 
judgment  therein;  and  if  the  case,  by  the  election  of  the  defendant, 
becomes  triable  by  jury,  it  cannot  be  reviewed  otherwise  than  upon  a 
writ  of  error.    Id, 

24.  Stay  of  ProceedinOS. — A  stay  of  proceedings  in  bankruptcy  in  the 
District  Court,  is  in  the  discretion  of  the  Circuit  Court,  and  ought  not  to 
be  granted  where  it  does  not  appear  that  the  rights  of  the  defendant 
will  be  prejudiced  or  seriously  endangered,  if  the  plaintiff  is  allowed  to 
proceed  to  final  judgment  in  the  court  below.     Id. 

25.  Cases  and  Questions  in  Bankruptcy— Difference  Between. — 
SembUf  that  all  the  appellate  jurisdiction  of  the  Circuit  Courts  in  bank- 
ruptcy is  conferred  upon  them  by  section  4986  of  the  K.  S.,  and  that 
section  4980  of  said  R.  S.  to  section  4984,  inclusive,  do  not  confer  any 
such  power,  but  only  regulates  its  exercise;  that  the  terms  cases  and 
questions  are  used  in  said  section  4986  in  contradistinction  to  one  another: 
that  a  case  in  bankruptcy,  whether  at  law  or  equity,  is  only  reviewable 
in  the  Circuit  Court  according  to  the  mode  prescribed  in  ordinary  ac- 
tions at  law  or  suits  in  equity;  and  that  the  appellate  jurisdiction, 
which  the  Circuit  Courts  may  exercise  upon  bill  or  petition,  is  confined 
to  the  review  of  the  action  of  the  District  Courts  upon  isolated  ques- 
tions arising  in  the  proceedings  subsequent  to  an  adjudication  in  bank- 
ruptcy.   Id, 

26.  Firm  Property  Sold  on  Judgments  and  Executions  against  the 

Partners  Separately. — Where  judgments  had  been  obtained  before 
the  commencement  pf  proceedings  in  bankruptcy  against  each  of  two 
partners  in  trade  by  a  separate  creditor  of  each,  and  the  firm  property 
had  been  sold  under  executions  issued  on  the  separate  judgments,  and 
purchased  by  an  agent  of  the  plaintiff  in  the  separate  suits:  Held,  that 
neither  he  nor  his  assignee  was  entitled  to  hold  the  property  as  against 
the  assignee  in  bankruptcy  of  the  firm.     Oebom  v.  McBride,  590. 

27.  JuDGMENt  Lien— Appeal.— Where  a  creditor  had  obtained  a  valid 
lien  on  the  bankrupt's  property  by  judgment,  execution  and  levy,  from 
which  the  bankrupt  had  taken  an  appeal,  but  had  not  executed  the 
bond  necessary  to  cause  the  appeal  to  operate  as  a  stay  of  proceedings, 
and  the  property  had  been  sold  subsequently  to  the  bankruptcy  and 
the  proceeds  brought  into  this  court:  Hetd,  that  the  creditor  was  en- 
titled to  satisfaction  out  of  the  proceeds.  In  re  Oold  Mountain  Mining 
Co,,  601. 

28.  Petitioning  Creditors— Requisite  Number  and  Amount.— The 
judgment  of  the  court  that  the  requisite  number  and  amount  of  credi- 
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tors  have  petitioned  is  final,  and  the  matters  so  adjudged  are  not  there* 
after  re-examinable,  except  in  cases  of  fraud  and  imposition  practiced 
on  the  oonrt    In  re  Funkenstein,  605. 

29.  Revised  Statutes  and  other  Acts  Passed  at  same  Session.— 
The  Revised  Statutes  must  be  regarded  as  passed  on  the  first  day  of 
December,  1873,  and  all  other  acts  of  the  same  session  of  Congress 
passed  that  date  are  to  be  treated  as  subsequent  acts^  repealing  the 
Revised  Statutes,  so  far  as  they  are  inconsistent  therewith.  In  re  Ore* 
gm  P.  and  P,  Co.,  614. 

30.  Amendatory  Bankrupt  Act  of  1874 'Construed^ —The  act  of  June 
22,  1874  (18  Stat.  178),  purporting  to  amend  and  supplement  the  Bank- 
rupt Act  of  1867  must  be  regarded  as  having  passed  alter  the  passage 
of  the  Revised  Statutes,  and  although  referring  in  terms  to  the  act 
of  1867,  must  be  construed  as  referring  to  the  provisions  of  that  act 
as  carried  into,  and  expressed  in  the  corresponding  provisions  of  the 
Revised  Statutes;  and  as  amending  and  supplementing  the  provis* 
ions  of  the  statutes  relating  to  bankruptcy  as  therein  found  ex- 
pressed.   Id, 

31.  Corporation— Number  of  Petitioning  Creditors.— Since  the  pas- 
sage of  the  amendatory  and  supplemental  Bankrupt  Act  of  June  22, 
1874,  the  same  proportion  of  creditors  must  join  in  a  petition  seeking 
an  adjudication  in  bankruptcy  against  a  corporation,  as  is  required  in 
the  case  of  natural  persona.    Id, 

32.  Character  of  Corporation  Alleged.— A  petition  in  bankruptcy 
against  a  corporation  which  does  not  show  that  the  corporation  is 
either  a  moneyed,  business,  or  commercial  corporation,  is  insuificient 
Id. 

BOND. 

1.  Bond  for  Value— Appraisement.— Where  property  under  bonds  for 
duties  is  seized  in  a  warehouse,  the  bond  for  value  under  the  89th  sec- 
tion of  the  act  of  1799  should  represent  its  full  market  value,  duties 
included,     linked  States  v.  Cargo  qf  Sugar ,  27. 

BURDEN  OF  PROOF. 
See  Admiralty,  33. 

CHARGE. 
See  Instructions. 

CHINA,  TREATY  WITH. 

1.  Treaty  with  China  of  July  28,  1868.— The  sixth  article  of  the 
treaty  between  the  United  States  and  China,  adopted  on  the  twenty- 
eighth  of  July,  1868|  provides  that  Chinese  subjects  visiting  or  residing 
in  the  United  States  shall  enjoy  the  same  privileges,  immunities  and 
exemptions  in  respect  to  travel  or  residence  as  may  there  be  enjoyed 
by  citizens  or  subjects  of  the  most  favored  nation,  and  as  the  general 
government  has  not  seen  fit  to  attach  any  limitation  to  the  ingress  into 
the  United  States  of  subjects  of  those  nations,  none  can  be  applied  to 
the  subjects  of  China.    In  re  Ah  Fong,  144* 
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CIVIL  RIGHTS. 

1.  Chinamen  — Civil  Rights  — Indictment.  — Whore  the  indictment 

avowed  that  one  Ah  Koo  was  deprived  of  a  right  secured  to  him  by  the 
sixteenth  section  of  the  act  of  congress  of  May  31, 1870,  in  this,  that  there 
was  exacted  from  him  the  sum  of  four  dollars,  by  the  defendant,  who 
was  then  and  there  collector  of  taxes^  Trinity  county,  under  cplor  of 
a  certain  law  of  the  State  of  Califorrja,  which  this  indictment  particu- 
larly sets  forth,  but  the  indictmeilt  contained  no  averment  that  Ah  Koo 
was  a  foreign  miner  and  within  the  provisions  of  the  State  law:  Held, 
bad  on  demurrer.     United  States  ▼.  Jackson,  59. 

2.  Treaty  with  China  of  July  28,*  1868.— The  sixth  article  of  the 

treaty  between  the  United  States  and  China,  adopted  on  the  twenty- 
eighth  of  July,  1868,  provides  that  Chinese  subjects  visiting  or  residing 
in  the  United  States  shall  enjoy  the  same  privileges,  immunities  and 
exemptions  in  respect  to  travel  or  residence  as  may  there  be  enjoyed 
by  citizens  or  subjects  of  the  most  favored  nation,  and  as  the  general 
government  has  not  seen  fit  to  attach  any  limitation  to%he  ingress  into 
the  United  States  of  subjects  of  those  nations,  none  can  be  applied  to 
the  subjects  of  China.    In  re  Ah  Fong,  144 

3.  Fourteenth  Amendment  of  the  Constitution.— The  Fourteenth 

Amendment  to  the  Constitution  declares  that  no  State  shall  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  the  equal  protection  of  the  laws:  If  eld,  that 
this  equality  of  protection  implies  not  only  equal  accessibility  to  the 
courts  for  the  prevention  or  redress  of  wrongs,  and  the  enforcement  of 
rights,  but  equal  exemption  with  others  of  the  same  class  from  all 
charges  and  burdens  of  every  kind.  Within  these  limits  the  power  of 
the  State  exists,  as  it  did  previously  to  the  adoption  of  the  amendment, 
over  all  matters  of  internal  police.     Id, 

CLERK'S  CERTIFICATES. 

1.  Clerk^s  Certificate— Of  what  Evidence.— The  clerk  of  the  United 
States  District  Court  can  certify  to  copies  of  papers  and  orders  in  his 
office;  also,  perhaps,  to  the  absence  of  papers  and  orders  in  particular 
cases.  His  certificate  is  not  evidence  of  any  other  facts  stated  therein. 
Le  Roy  v.  Jamison,  370. 

CLOUD  ON  TITLE. 

1,  Tax  Deed,  a  Cloud  on  Title.  — Under  the  laws  of  Oregon  (1866, 

p.  10),  a  tax  deed  lb  pnmary  evidence  of  title  and  the  regularity  of  the 
prior  proceedings,  which  evidence  can  only  be  overcome  by  the  proof 
of  certain  facts  dehors  the  deed;  therefore  the  same  casts  a  cloud  upon 
the  title  of  the  property.     TiUon  v.  Or.  Cent  Mil.  Road  Co.,  22. 

2.  Tax  Deed. — The  general  statute  authorizes  a  tax  collector  for  State 

and  county  taxes  to  execute  a  deed  upon  a  tax  sale,  and  further  pro- 
vides  that  such  deed  shall  be  prima  fade  evidence  of  certain  facts  re- 
cited therein,  and  conclusive  evidence  of  the  regularity  of  the  proceed- 
ings in  all  other  respects.  A  subsequent  statute  provides  that  a  town 
tax  in  a  certain  town  shall  be  assessed  and  collected  at  the  same  time, 
43 
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and  in  the  same  manner  as  provided  by  said  general  act,  and  confers 
upon  the  town  treasurer  all  the  powers  exercised  by  the  tax  collector 
of  the  State  and  county  taxes  under  the  general  act,  but  makes  no 
provision  as  to  the  effect  of  the  tax  deed  execnted  by  the  town  treas- 
urer HpM^  that  such  deed  will  not  be  prima  facie  evidence  of  the  reg- 
ularity of  the  prior  proceedings.  Minium  v.  Smith,  142. 
3.  Tax  Deed— Clout>*on  Titlb.— A  void  tax  deed  which  the  statute  does 
not  make  prima  facit  evi^eiAZ^  of  the  regularity  of  the  assessment  and 
sale,  does  not  cast  a  clouaupohtT'^tiUe.'    Id. 

COLLISION.  • 

ft 

•  •  See  Admiralty,  83. 

COMMON  CARRIER, 

1.  Carrier — Negligence. — Although  the  carrier  is  exempt  from  liability 

for  dumag^or  deterioration  arising  from  the  nature  of  the  go<»ds  or  of 
the  voyage,  yet,  if  there  has  been  a  want  of  proper  care  or  skill  on  his 
part  in  guarding  against  such  damages,  the  injury  will  be  ascribed  to 
his  negligence.     The  Ship  Invincible^  176. 

2.  Liability  of  Master  of  Vessel.— The  master,  as  well  as  the  owners 

of  a  vessel,  is  a  common  carrier,  and  is  personally  responsible  for  his 
own  negligence  and  misfeasances.     White  v.  McDonough,  311. 

3.  Soldier  Discharged  at  Sea,  Status  of.— A  soldier  on  board  ship, 

for  whose  transportation. the  government  had  contracted  was  dischaiged 
at  sea  during  the  ^^oyage:  Held,  that  after  his  discharge  the  legal  re- 
lation  of  passenger  to  master  did  not  exist  between  him  and  the  mas- 
ter, and  that  it  was  no  breach  of  duty  on  the  part  of  the  master  to 
allow  the  soldier  to  be  subjected  to  military  discipline  as  he  was  when 
the  contract  for  carrying  him  was  made  and  the  voyage  began.     Id. 

4.  Carriers  of  Passengers. — Common  carriers  of  passengers  are  bound 

to  use  extraordinary  care  and  diligence,  and  are  excused  only  by  reason 
of  force  or  pure  accident.     The  Ori/lamme,  397. 

5.  Passenger  entitled  to  Berth.— An  undertaking  to  carry  a  passen- 

ger in  the  steerage  of  a  steamship  from  San  Francisco  to  Portland 
includes  the  furnishing  of  such  passenger  with  a  berth,  unless  there 
is  a  fair  understanding  to  the  contrary.     Id, 

COMMISSIONER  OF  GENERAL  LAND  OFFICE. 

1.  Commissioner  of  Land  Office,  Duties.— The  commissioner  of  the 
general  land  office  is  attached  to  the  Department  of  the  Interior,  and 
acts  under  the  direction  and  supervision  of  the  head  of  that  depart- 
ment in  all  matters  respecting  the  public  lands  of  the  United  States. 
The  legislation  of  Congress  respecting  his  office  stated.    PaUerwn  v. 

Talum,  164. 

See  Mexican  Grant,  1. 

CONFESSIONa 
See  Criminal  Law,  7,  S. 
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CONSTITUTIONAL  LAW. 

1.  Fourteenth  Amendment  of  the  Constitution.— The  Fourteenth 
Amendment  to  the  Constitution  declares  that  no  State  shall  deprive 
any  person  of  life,  liherty,  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  the  equal  protection  of  the  laws:  Held,  that 
this  equality  of  protection  implies  not  only  equal  accessihility  to  the 
courts  for  the  prevention  or  redress  of  wrongs,  and  the  enforcement  of 
rights,  hut  equal  exemption  with  others  of  the  same  class  from  all 
charges  and  burdens  of  every  kind.  Within  these  limits  the  power  of 
the  State  exists,  as  it  did  previously  to  the  adoption  of  the  amendment, 
over  all  matters  of  internal  police.    In  re  Ah  Fong,  144. 

.2.  Statute  of  California  conflicts  with  Act  of  Congress.— On 
the  thirty-first  of  May,  1870,  Congress  passed  an  act  declaring  that 
"  no  tax  or  charge  shall  be  imposed  or  enforced  by  any  State  upon  any 
person  immigrating  thereto  from  a  foreign  country  which  is  not  equally 
imposed  or  enforced  upon  every  person  immigrating  to  such  State  from 
any  other  foreign  country,  and  any  law  of  any  State  in  conflict  with 
this  provision  is  hereby  declared  null  and  void:"  Held,  1.  That  the 
term  charge,  as  here  used,  means  any  onerous  condition,  and  includes 
a  condition  which  makes  the  right  of  an  immigrant,  arriving  in  the 
ports  of  the  State,  to  land  within  the  State  depend  upon  the  execution 
of  a  bond  by  a  third  party,  not  under  his  control,  and  whom  he  cannot 
constrain  by  any  legal  proceedings;  and,  2.  That  the  statute  of  Cali- 
fornia, which  prohibits  foreign  immigrants  of  certain  classes,  arriving 
in  the  State  of  California  by  vessel,  from  landing  until  a  bond  shall 
have  been  given  by  the  master,  owner  or  consignee  of  the  vessel  that 
they  will  not  become  a  public  charge,  and  imposes  no  condition  upon 
immigrants  of  the  same  class  entering  the  State  in  any  other  way,  is 
in  conflict  with  the  act  of  Congress.     Id, 

3.  Bankrupt  Act  applicable  to  Railroad  Companies.  —  Held: 
1.  That  the  question  of  the  constitutionality  of  the  provisions  of  the 
Bankrupt  Act  which  apply  to  persons  other  than  merchants  and  traders 
is  not  longer  open  to  discussion.  2.  That  it  has  never  been  decided 
that  a  "law  on  the  subject  of  bankruptcy,"  within  the  meaning  of  the 
Constitution,  must  provide  for  the  discharge  of  all  persons  subject  to 
its  provisions.     In  re  California  Pacific  Railroad  Co. ,  240. 

See  Guardian,  4,  5. 

CONSTRUCTION  OF  STATUTES. 
See  Revised  Statutes;  Statutes  Construed. 

CONTRACT. 
See  Stoppage  In  Transitu. 

COPYRIGHT. 

1.  Copyrights. — Under  sections  4952  and  4956  of  the  Revised  Statutes  of 
the  United  States,  an  author  cannot  obtain  an  exclusive  right  to  his 
work  unless  before  publication  he  delivers  to  the  librarian  of  Congress, 
or  deposits  in  the  mail,  addressed  to  him,  a  printed  copy  of  the  title  of 
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the  work  or  map;  and,  also,  within  ten  days  from  the  publication,  de- 
liver to  the  said  librarian,  or  deposit  in  the  mail,  addressed  to  him, 
two  copies  thereof.  Parkinson  v.  LastUe^  331. 
2.  Same — ^Demurrer  to  Bill. — A  bill  in  chancery  to  restrain  the  infringe- 
ment of  a  copyright,  acquired  under  Chapter  III,  Title  LX,  of  the  Re- 
vised Statutes,  which  does  not  allege  the  performance  of  the  acts  re- 
quired to  be  performed  by  the  author  in  section  4956  of  said  statute, 
is  insufficient.    Id, 

CORPORATION. 

1.  Seal. — ^A  corporation  cannot  execute  a  deed  otherwise  than  under  its 

seal.     In  re  St.  Helen  Mill  Co,,  88. 

2.  MoRTOAOE— How  Created.— A  lien  by  way  of  mortgage  can  only  be 

created  by  a  deed  under  seal.    Id. 

3.  Deed  of  Corporation.  —  A  corporation  cannot  make  a  deed  anless 

the  directors,  or  a  majority  of  them,  meet  together  as  a  board,  and  so 
determine;  and  the  only  evidence  of  siich  meeting  and  action  is  the 
'*  record  "  required  to  be  kept  by  the  secreta!ry.    Id, 

4.  Stockholders'  Meeting. — A  stockholders*  meeting  has  no  authority 

to  elect  a  president  and  secretary  of  the  corporation.    Id. 

5.  Same — Notice  of. — Meeting  of  stockholders  without  notice  is  invalid. 

Id. 

6.  Foreign  Corporation,  Acts  of,  when  Void.— A  statute  of  Oregon 

provides  that  "  a  foreign  corporation  before  doing  business  in  the  State, 
must  duly  execute "  a  power  of  attorney,  appointing  an  agent  upon 
whom  all  process  may  be  served  in  suits  against  such  corporation: 
Heldf  that  such  a  corporation  before  complying  with  said  act,  had  no 
power  to  contract  or  sue  in  the  State,  and  that  the  act  was  prohibitory 
and  anything  done  by  the  corporation  contraiy  to  it,  was  illegal  and 
void.     In  re  Comstock,  218. 

7.  Estoppel  in  pais. — ^The  doctrine  of  estoppel  in  pais  does  not  extend  so 

far  an  to  enable  a  person  or  corporation  to  do  in  effect  what  is  forbidden 
by  law,  or  what  they  are  otherwise  incapable  of  doing,  and  therefore  a 
party  to  a  contract  with  a  foreign  corporation  made  in  violation  of  the 
above  mentioned  act,  is  not  estopped  to  show  its  illegality  for  the  pur- 
pose of  preventing  a  recovery  upon  it.    Id. 

8.  Moneyed  Corporations. — Railroad  corporations  are  comprehended 

within  the  words  "moneyed  business  or  commercial  corporations,*'  in 
the  Bankrupt  Act.  The  act  declares  that  the  word  "  person  **  shall  in- 
clude corporations,  and  service  is  therefore  to  be 'made  personally  on  a 
corporation  by  delivering  a  copy  of  the  petition  and  order  to  show  cause 
to  its  head  or  principal  officers,  and  the  "  usual  place  of  abode  **  must 
be  construed  to  mean  the  principal  place  of  business  where  alone  it  can 
be  said  to  reside.     In  re  California  Pacific  RaUroad  Co.,  240. 

9.  Corporation— Number  of  Petitioning  Creditors.— Since  the  pas- 

sage of  the  amendatory  and  supplemental  Bankrupt  Act  of  June  22, 
1874,  the  same  proportion  of  creditors  must  join  in  a  petition  seeking 
an  adjudication  in  bankniptcy  against  a  corporation,  as  is  required  in 
the  case  of  natural  persons.     In  re  Oregon  Bulletin  P.  and  P.  Co,,  614. 


Index.'  677 

10.  Character  of  Corporation  Alleged. —A  petition  iu  iNinkniptcy 
afiiaiust  a  corporation  which  does  not  show  that  the  corporation  is 
either  a  moneyed,  business,  or  commercial  corporation,  is  insufficient. 

COSTS. 

1.  Expenses  of  Printing  Brief.— Section  918  of  the  Revised  Stitutes 
gives  to  the  Circuit  Court  power  to  regulate  the  practice  therein,  "as 
may  be  necessary  or  convenient  for  the  advancement  uf  justice  and  the 
prevention  of  delay  in  proceedings,"  provided  such  regulation  is  not  in- 
consistent with  any  law  of  the  United  States  or  rule  of  the  Supreme 
Court:  Heldf  that  under  this  authority  the  court  miglit,  by  general  rule 
or  special  order  in  a  particular  case,  require  parties  to  a  cause  submitted 
to  it  for  decision  to  file  printed  briefs,  and  might  tax  the  reasonable 
expense  of  printing  the  brief  of  the  prevailing  party  against  the  losing 
party,  as  a  necessary  disburaemeni.    Nef  v.  Ptnnoytr,  33& 

• 

COUNTER-CLAIAL 
.See  Pleading. 

CRIMINAL  LAW. 

1.  Chinamen  —  Civil  Rights  — Indictment. —Where  the  indictment 

avowed  that  one  Ah  Koo  was  deprived  of  a  right  secured  to  him  by  the 
sixteenth  section  of  the  act  of  congress  of  May  31,  1870,  in  this,  that 
there  was  exacted  from  him  the  sum  of  four  dollars,  by  the  defendant, 
who  was  then  and  there  collector  of  taxes  in  Trinity  county,  nnder 
color  of  a  certain  law  of,  the  State  of  California,  which  this  indictment 
particularly  sets  forth,  but  the  indictment  contained  no  averment  that 
Ah  Koo  was  a  foreign  miner  and  within  the  provisions  of  the  State 
law:  HeUt^  bad  on  demurrer.     United  States  v.  Jadcmm,  59. 

2.  Expense  of  Making  Arrest  in  Criminal  Cases.— By  paragraph 

18  of  section  829  of  the  Revised  Statutes,  the  marshal  is  entitled  to 
charge  as  part  of  the  expense  of  serving  a  writ  in  a  criminal  case,  a  per 
diem  paid  his  deputy,  not  to  exceed  two  dollars  per  day.  United  State* 
V.  Harkery  237. 

3.  Removal  of  an  Offender  under  Section  Thirty-three  of  the 

Judiciary  Act. — An  offender,  after  indictment  found  in  one  district, 
may,  under  that  section,  be  arrested  in  any  other  district,  and  com- 
mitted and  removed,  or  bailed,  as  the  case  may  be,  for  trial  in  the 
district  where  the  indictment  was  found.    United  Stales  v.  Haskin%  262. 

4.  Idem. — A  duly  authenticated  copy  of  the  indictment  is  sufficient  evi- 

dence, if  uncontradicted,  to  justify  the  commitment  of  the  offender, 
and  a  warrant  for  his  removal  if  bail  is  not  given.     Id. 

5.  Idem— Removal  to  a  Territory. — For  an  offense  against  the  United 

States  committed  in  an  organized  Territory,  the  offender  may  be  ar- 
rested in  any  district  of  the  United  States,  and  removed  to  the  Terri- 
tory for  trial,  if  the  territorial  courts  have  cogni2ance  of  the  offense. 
Id. 

6.  Idem. — Territorial  courts  are  "courts  of  the  United  States,**  as  that 

designation  is  applied  in  section  thirty -three  of  the  Judiciaiy  Act.    Id, 
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7.  Customs—Alaska.— Section  12  of  the  act  of  March  3,  1825,  (4  StAt. 

118.)  defining  the  crime  of  extortion  under  the  color  of  office,  so  far  as 
officers  of  the  customs  are  concerned,  is  an  act  relating  to  customs,  and 
was  therefore  extended  over  Alaska  hy  section  1  of  the  act  of  July  27, 
1868.     (15  Stat.  240. )     United  States  v.  Carr,  302. 

8.  Alaska— Crimes  Committed  ly.— Alaska  being  a  place  without  the 

limits  of  any  State  or  judicial  district  of  the  United  States,  within  the 
meaning  of  section  14  of  the  act  of  March  3,  1825,  (4  Stat.  118,  sec.  730 
of  the  R.  S.,)  this  court  has  jurisdiction  to  try  a  person  charged  with 
the  commission  of  a  crime  therein;  provided  such  person  is  found  in 
the  district  of  Oregon  or  first  brought  here.     Id, 

9.  Same  Subject. — Section  5481  of  the  R.  S.  being  passed  June  22,  1874^ 

after  the  cession  of  Alaska,  is  in  force  there  from  the  time  of  its  passage. 
Id. 

10.  Indictment  for  Selling  Liquor  to  Indians. — ^In  an  indictment 

under  section  2139  of  the  Revised  Statutes,  for  disposing  of  spirituous 
liquors  to  an  Indian,  it  is  necessary  to  allege  that  the  defendant  is  not 
an  "Indian  in  the  Indian  country.'*     United  States  t.  Winslow,  337. 

11.  Indian  in  Indian  Country.— The  exception  in  said  section,  "an  In 

dian  in  the  Indian  country,"  does  not  apply  to  the  offense,  but  only  to 
the  person  who  may  commit  it     Id, 

12.  Oregon— Indian  Country.— Section  5  of  the  act  of  June  5,  1850,  (9 

Stat.  437,)  making  Oregon  Indian  country,  so  far  as  the  disposition  of 
spirituous  liquors  to  Indians  is  concerned,  is  not  repealed  by  section 
5596  of  the  Revised  Statutes.    Id. 

13.  An  Indictment  Void  for  Uncertainty. — An  allegation  in  an  in- 

dictment that  the  defendant  did  the  act  charged  *'  on  or  abont  **  a  cer- 
tain day  is  void  for  uncertainty;  it  does  not  show  but  that  the  action  is 
barred  by  lapse  of  time.     Id. 

14.  Extortion  Defined. — ^Extortion  is  the  unlawful  taking  by  any  offi- 

cer, by  color  of  his  office,  of  any  money  or  thing  of  value  that  is  not 
due  him,  or  more  than  is  due,  or  before  it  is  due.  United  Stales  v. 
Waitz,  473. 

15.  Idem— Register  of  Land  Office.— The  register  of  a  land  office  can- 
not lawfully  act  as  attorney  for  any  applicant  for  a  patent  for  mineral 
land,  whose  application  is  filed,  and  the  proceedings  on  which  are  to 
be  conducted  before  him,  and  in  his  office.    Id. 

16.  Idem. — If  a  register  undertakes  to  act  as  attorney  for  an  applicant  in 

procuring  a  patent,  and  receives  from  him  a  gross  sum,  and  this  sum  is 
taken  as  well  for  the  execution  of  his  official  duties  as  doing  some  other 
things  relating  to  procuring  the  patent,  and  no  specified  portion  of  it 
is  taken  as  compensation  for  the  one  or  the  other,  and  the  sum  so  taken 
is  in  excess  of  the  fees  allowed  him  by  law,  such  taking  of  the  money 
.  is  extortion.     Id. 

17.  Different  Counts  Charge  but  one  Crime.— An  indictment  under 

section  5479  of  the  Revised  Statutes  which  charges  the  defendant  with 
receiving,  concealing,  and  aiding  in  the  concealing,  of  gold  dust  stolen 
from  the  mails,  only  charges  one  crime,  and  proof  of  doing  either  will 
warrant  a  verdict  of  guilty.     United  States  v.  Montgomery,  544. 

18.  Separate  Receiving. — ^A  defendant  indicted  with  another  for  receiv- 
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ing,  concealing,  and  aiding  in  the  concealing,  of  stolen  property,  may 
be  found  guilty  thereon  of  a  separate  receiving,  etc^,  when  such  other 
defendant  has  been  discharged  therefrom  upon  a  plea  of  aiUr^ois  convict. 
Id, 

19.  Receiving,  etc.,  Stolen  Property.— What  constitutes  a  guilty  re- 

ceiving, concealing,  and  aiding  in  the  concealing,  of  stolen  property  un- 
der section  5479  aforesaid.    Id, 

20.  Possession  of  Goods  Exchanged  for  Stolen  Property.— The 

possession  of  gold  coin  received  at  the  mint  in  exchange  for  gold  dust 
stolen  from  the  mails,  is  not  a  possession  of  such  dust    Id. 

21.  Receiving,  etc.,  where  done.— The  receiving,  etc.,  of  the  stolen 

property  must  have  been  done  in  the  district  where  the  indictment  is 
found.    Id. 

22.  Presumption  of  Innocence.— A  defendant,   however  degraded  or 

abandoned,  is  nevertheless  presumed  to  be  innocent  of  the  crime 
charged  in  the  indictment     Id. 

23.  Witnessed — Circumstances  affecting  the  credibility  of.    hL 

24.  CoNFESSiONa— What  weight  to  be  given  ta    Id. 

25.  Autrefois  CJonvict. — A  plea  of  autr^ois  convict  to  an  indictment 

charging  the  defendant  with  knowingly  receiving  gold  dust  stolen 
from  the  mails  is  sustained  by  evidence  of  a  previous  couviction  of  the 
crime  of  stealing  the  same  dust  from  the  mails  ujjon  the  ground  that 
the  thief  could  not  receive  stolen  goods  from  himself,  and  that  his  re- 
ceipt and  possession  of  the  property,  as  such,  was  an  integral  part  of 
the  crime  of  larceny,  of  which  he  was  already  convicted.  United  States 
V.  HarTnison,  656. 

26.  Judgment. — A  court  has  power  to  set  aside  or  modify  its  judgments, 

in  both  civil  and  criminal  cases,  during  the  term  at  which  they  were 
given.     Id. 

27.  Crimi^. — The  Legislature  may  carve  out  of  a  single  transaetjon  several 

crimes,  but  where  a  party  is  convicted  of  two  crimes  car\'ed  out  of 
substantially  one  transaction,  that  fact  ought  to  be  considered  in  fixing 
the  measure  of  his  punishment.     Id. 

28.  Mailing  Quack  Medical  Advertisement. — Knowingly  depositipg 

in  the  United  States  mail  by  the  publisher,  a  newspaper,  containing  a 
quack  medical  advertisement  giving  information,  how  and  where,  arti- 
cles for  the  production  of  abortion  and  prevention  of  conception  could 
be  obtained:  Held,  to  be  a  violation  of  section  3893  of  the  Revised 
Statutes  of  the  United  States.  United  States  v.  Kelli/,  566. 
29.*  Idem. — Such  advertisement  as  published  in  the  defendant's  paper,  and 
set  out  in  the  statement  of  the  ca^e :  Heldt  to  give  information  how, 
where,  and  of  whom,  articles  designed  to  produce  abortion,  and  for  the 
prevention  of  conception  could  be  procured.     Id. 

30.  Indictment  under  Section  3893  R.  S.— It  is  not  necessarj-  that  the 

advertisement  should  indicate,  or  the  indictment  allege,  any  particular 
article  or  thing  or  its  properties.    Id. 

31.  Idem. — ^The  statute  forbids  the  use  of  the  mails  for  carrying  any  adver- 

tisement giving  inf ornuition  where  articles  designed  for  producing  abor- 
tions and  the  prevention  of  conception  can  be  obtained  or  made;  the 
indictment  charged  in  the  conjunctive  ''obtained  and  made,'' and  it 
was  held  good,  and  that  proof  of  either  would  be  sufficient.    Id. 
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32.  Log-Rook,  Entry  of  Offense  in.— A  proeecution  cannot  be  main- 
tained against  a  seaman  for  any  of  the  o^ensee  defined  in  section  4596 
of  the  revised  statutes,  unless  an  entry  of  the  circnmstances  is  made  by 
the  master  in  the  official  log-book  of  the  vessel  as  soon  as  possible  after 
the  occurrence,  and  read  over  to  the  seaman,  or  a  copy  furnished  him, 
and  his  reply  thereto  entered  in  the  same  manner.  UwUd  States  t. 
Brown,  602. 

CUSTOMS. 
See  Alaska. 

DAMAGES. 

1.  Damages. — ^Where  there  is  no  evidence  of  the  possession  of  the  defend- 

ants at  any  time  anterior  to  the  date  of  the  oonunencement  of  the  suit 
to  recover  possession  of  land,  only  nominal  damages  can  be  allowed. 
Mora  V.  FotCer,  469. 

2.  Tbeble  Damages. — In  an  action  for  cutting  or  carrying  away  timber 

from  the  land  of  another  to  entitle  the  plaintiif  to  recover  treble  dam- 
ages, judgment  therefor  must  be  demanded  in  the  complaint,  so  that 
the  defendant  may  be  apprised  of  the  claim,  and  the  facts  stated  in  the 
complaint  must  bring  the  case  within  the  statute.  (Or.  Civ.  Code,  Sec. 
385.)    Nef  V.  Pennoyer,  495. 

3.  DEFENSE  TO  Claim  for  Treble  Damages.— The  defense  to  a  claim 

fof  treble  damages  in  such  an  action  must  be  pleaded,  and  it  may  be 
either:  1.  That  the  trespass  was  casual  or  involuntary;  2.  Or  that,  at 
the  time  of  the  commission  thereof,  the  defendant  had  probable  cause 
to  believe  that  the  premises  were  his  own,  or  those  of  the  person  under 
whom  he  acted;  3.  Or  that  the  timber  was  taken  from  uninclosed 
woodland  for  the  purpose  of  repairing  a  highway  os  bridge.  (Or.  Civ. 
Code,  Sec  336.)    Id. 

4.  Irrelevant  Allegation.— An  allegation  which  merely  contains  facts 

tending  to  prove  either  of  said  defenses  is  irrelevant  and  will  be  stricken, 
out  on  motion.    Id, 

5.  Taxes  Paid  by  Party  in  Possession.— In  an  action  for  damages 

for  withholding  the  possession  of  real  property,  if  the  defendant  held 
under  color  of  title  in  good  £uth  adversely  to  the  claim  of  the  plaintiff, 
taxes  paid  by  him  upon  the  property  during  such  withholding  are  a 
proper  subject  of  counter-claim.    Id. 

6.  Damages  for  Withholding  Possession  and  Defense  Thereto. — 

In  action  to  recover  damages  for  wrongfully  withholding  the  possession 
of  real  property,  the  plaintiff*  may  allege  and  recover  for  any  particular 
'  waste  or  injury  committed  by  the  defendant  thereon  during  his  posses- 
sion, or  he  may  omit  all  claim  other  than  that  arising  from  such  waste 
or  injury,  but  he  cannot  by  so  doing  preclude  the  defendant  from  show- 
ing that  the  alleged  waste  or  injury  was  committed  while  he  was  in  the 
possession  of  the  premises,  claiming  title  thereto,  in  good  faith,  adversely 
to  the  plaintiff*,  and  thereby  prevent  him  from  makiug  any  defense  to 
which  he  may  be  entitled  under  these  facts.     Id. 

7.  Damages  for  Withholding  Possession.— -The  right  to  damages  for 

withholding  the  possession  of  real  property  given  by  the  Oregon  Ck>de, 
(Sees.  313,  318)  is  equivalent  to  the  action  of  trespass  for  mesne  profits 
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given  by  the  common  law,  and  includes  all  damages  to  which  the 
owner  is  entitled  on  account  of  the  wrongful  occupation  of  the  prem- 
ises, as  well  for  waste  committed  or  suffered  by  the  occupant  as  the 
value  of  the  use  and  occupatiop;  such  right  is  a  distinct  cause  of  action, 
and  if  joined  with  a  claim  for  possession,  should  be  separately  stated. 
Wythe  V.  Meyer»,  595. 

BEED. 
See  CoRPQRATioN,  1,  2,  3;  Admin ISTKATION,  16. 

DEPOSITIONS. 
See  Practice,  30-37. 

DONATION  ACT. 

1.  Settler  under  Donation  Act,  when  may  Convey.— Where  a  mar- 

ried settler  under  section  4  of  the  Donation  Act  has  completed  the 
residence  and  cultivation  required  by  the  act,  and  made  proof  thereof, 
he  is  entitled  to  a  patent  for  his  donation,  and  may  convey  the  same  in 
fee  simple.     (Per  Mr.  Justice  Field.)     Wythe  v.  Palmer,  412. 

2.  Estate  of  Settler  under  Donation  Act.— The  Donation  Act  is  a 

grant  in  prasenii  to  the  settler  thereunder,  subject  to  the  conditions  of 
residence  and  cultivation  required  by  the  act;  and  until  such  conditions 
are  performed  the. estate  granted  is  defeasible,  but  when  performed  it 
becomes  indefeasible.     Adame  v.  Burke,  415. 

3.  Patent  to  Settler. — Upon  the  receipt  and  acceptance  by  the  com- 

missioner of  the  register  and  receiver's  certificate,  the  right  of  a  settler 
to  a  patent  is  perfect;  but  such  patent  does  not  pass  the  estate,  that 
having  been  done  by  the  act,  and  is  only  record  evidence  furnished  by 
the  government  for  the  security  of  the  donee,  of  the  settlement  and 
performance  of  the  conditions  annexed  to  the -grant,  and  the  partition 
of  the  same,  where  the  settler  is  married,  between  himself  and  wife. 
Id, 

4.  Title  after  Death. — Upon  the  death  of  a  settler  or  his  wife  intestate, 

after  compliance  with  the  act  and  before  patent  issues,*  the  estate  of 
the  intestate  vests  as  directed  by  the  act  in  the  survivor  and  children 
or  heirs  of  the  deceased,  but,  quere?  Do  the  persons  in  whom  it  vests 
take  a  new  title  from  the  government  or  only  succeed  under  the  act  to 
the  title  of  the  intestate?    Id. 

6.  Estate  of  Settler  under  Donation  Act.  —  A  settler  under  the 
Donation  Act  of  Oregon  before  the  completion  of  the  residence  and 
cultivation  requii;pd  by  the  act,  had  neither  a  descendible  nor  devisable 
estate  in  the  donation;  and  upon  his  death  prior  to  such  completion, 
his  interest  in  the  premises  ceased,  and  the  same  was  granted  by  section 
8  of  said  act  to  the  heirs  and  widow,  where  one  was  left,  of  such  settler, 
who  took  the  land  not  as  the  heirs  of  the  settler,  but  as  the  donees  of 
the  United  States.     Hall  v.  Husaell,  506. 

6.  Same  Subject. — In  April,  1852,  JL,,  who  had  been  a  resident  of  Oregon 
prior  to  December  1,  1850,  became  a  settler  under  the  Donation  Act 
upon  the  public  lands,  and  made  the  necessary  notification  and  proof 
of  the  commencement  of  his  residence,  and  died  in  January,  1853: 
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32.  Loch-RooK,  Entry  of  Offense  in.— A  proeecution  cannot  be  main- 
tained a^iust  a  seaman  for  any  of  the  o^enses  defined  in  Bection  4596 
of  the  revised  statutes,  unless  an  entry  of  the  circumstances  is  made  by 
the  master  in  the  official  log-book  of  the  vessel  as  soon  as  possible  after 
the  occurrence,  and  read  over  to  the  seaman,  or  a  copy  furnished  him, 
and  his  reply  thereto  entered  in  the  same  manner.  Uniud  States  t. 
Brawn,  602. 

CUSTOMS. 
See  Alaska. 

DAMAGES. 

1.  Damages. — ^Where  there  is  no  evidence  of  the  possession  of  the  defend- 

ants at  any  time  anterior  to  the  date  of  the  commencement  of  the  suit 
to  recover  possession  of  land,  only  nominal  damages  can  be  allowed. 
Mora  V.  Foster,  469. 

2.  Treble  Damages. — In  an  action  for  cutting  or  carrying  away  timber 

from  the  land  of  another  to  entitle  the  plaintiff  to  recover  treble  dam- 
ages, judgment  therefor  must  be  demanded  in  the  complaint,  so  that 
the  defendant  may  be  apprised  of  the  claim,  and  the  facts  stated  in  the 
complaint  nmst  bring  the  case  within  the  statute.  (Or.  Civ.  Code,  Sec. 
385.)    Nef  V.  Pennoyer,  495. 

3.  Defense  to  Claim  for  Treble  Damages. ~The  defense  to  a  claim 

fof  treble  damages  in  such  an  action  must  be  pleaded,  and  it  may  be 
either:  1.  That  the  trespass  was  casual  or  involuntary;  2.  Or  that,  at 
the  time  of  the  commission  thereof,  the  defendant  had  probable  cause 
to  believe  that  the  premises  were  his  own,  or  those  of  the  person  under 
whom  he  acted;  3.  Or  that  the  timber  was  taken  from  uninclosed 
woodland  for  the  purpose  of  repairing  a  highway  or.  bridge.  (Or.  Civ. 
Code,  Sec.  336.)    Id, 

4.  Irrelevant  Allegation.— An  allegation  which  merely  contains  facts 

tending  to  prove  either  of  said  defenses  is  irrelevant  and  will  be  stricken 
out  on  motion.     Id, 

5.  Taxes  Paid  by  Party  in  Possession.— In  an  action  for  damages 

for  withholding  the  possession  of  real  property,  if  the  defendant  beld 
'  under  color  of  title  in  good  faith  adversely  to  the  claim  of  the  plaintiff, 
taxes  paid  by  him  upon  the  property  dnring  such  withholding  are  a 
proper  subject  of  counter-claim.    Id, 

6.  Damages  for  Withholding  Possession  and  Defense  Thereto. — 

lu  action  to  recover  damages  for  wrongfully  withholding  the  possession 
of  real  property,  the  plaintiff  may  allege  and  recover  for  any  particular 
waste  or  injury  committed  by  the  defendant  thereon  during  his  posses- 
sion, or  he  may  omit  all  claim  other  than  that  arising  from  such  waste 
or  injury,  but  he  cannot  by  so  doing  preclude  the  defendant  from  show- 
ing that  the  alleged  waste  or  injury  was  committed  while  he  was  in  the 
possession  of  the  premises,  claiming  title  thereto,  in  good  faith,  adversely 
to  the  plaintiff,  and  thereby  prevent  him  from  making  any  defense  to 
which  he  may  be  entitled  under  these  facts.    Id. 

7.  Damages  for  Withholding  Possession.— The  right  to  damages  for 

withholding  the  possession  of  real  property  given  by  the  Oregon  Code, 
(Sees.  313,  318)  is  equivalent  to  the  action  of  trespass  for  mesne  profita 
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given  by  the  common  law,  and  includes  all  damages  to  which  the 
owner  is  entitled  on  acconnt  of  the  wrongful  occupation  of  the  prem- 
ises, as  well  for  waste  committed  or  suffered  by  the  occupant  as  the 
value  of  the  use  and  occupatiop;  such  right  is  a  distinct  cause  of  action, 
and  if  joined  with  a  claim  for  possession,  should  be  separately  stated. 
Wythe  V.  Meyers,  595. 

BEED. 
See  CoRPQBATiON,  1,  2,  3;  Administbation,  16. 

DEPOSITIONS. 
See  Practice,  30-37. 

DONATION  ACT. 

1.  Settler  under  Donation  Act,  when  may  Convey.— Where  a  mar- 

ried settler  under  section  4  of  the  Donation  Act  has  completed  the 
residence  and  cultivation  required  by  the  act,  and  made  proof  thereof, 
he  is  entitled  to  a  patent  for  his  donation,  and  may  convey  the  same  in 
fee  simple.     (Per  Mr.  Justice  Field.)     Wythe  v.  Palmer,  412. 

2.  Estate  of  Settler  under  Donation  Act.— The  Donation  Act  is  a 

grant  in  praaerUi  to  the  settler  thereunder,  subject  to  the  conditions  of 
residence  and  cultivation  required  by  the  act;  and  until  such  conditions 
are  performed  the. estate  granted  is  defeasible,  but  when  performed  it 
becomes  indefeasible.  Adatns  v.  Burke,  415. 
3^  Patent  to  Settler. — Upon  the  receipt  and  acceptance  by  the  com- 
missioner of  the  register  and  receiver's  certificate,  the  right  of  a  settler 
to  a  patent  is  perfect;  but  such  patent  does  not  pass  the  estate,  that 
having  been  done  by  the  act,  and  is  only  record  evidence  furnished  by 
the  government  for  the  security  of  the  donee,  of  the  settlement  and 
performance  of  the  conditions  annexed  to  the  •  grant,  and  the  partition 
of  the  same,  where  the  settler  is  married,  between  himself  and  wife. 
Id. 

4.  Title  after  Death. — Upon  the  death  of  a  settler  or  his  wife  intestate, 

after  compliance  with  the  act  and  before  patent  issues,'  the  estate  of 
the  intestate  vests  as  directed  by  the  act  in  the  survivor  and  children 
or  heirs  of  the  deceased,  but,  quertt  Do  the  persons  in  whom  it  vests 
take  a  new  title  from  the  government  or  only  succeed  under  the  act  to 
the  title  of  the  intestate?    Id, 

5.  Estate  of  Settler  under  Donation  Act.  —  A  settler  under  the 

Donation  Act  of  Oregon  before  the  completion  of  the  residence  and 
cultivation  requii;pd  by  the  act,  had  neither  a  descendible  nor  devisable 
estate  in  the  donation;  and  upon  his  death  prior  to  such  completion, 
his  interest  in  the  premises  cea^^ed,  and  the  same  was  granted  by  section 
8  of  said  act  to  the  heirs  and  widow,  where  one  was  left,  of  such  settler, 
who  took  the  land  not  as  the  heirs  of  the  settler,  but  as  the  donees  of 
the  United  States.    Hall  v.  Bussell,  506. 

6.  Same  Subject. — In  April,  1852,  L.,  who  had  been  a  resident  of  Oregon 

prior  to  December  1,  1850,  became  a  settler  under  the  Donation  Act 
upon  the  public  lands,  and  made  the  necessary  notification  and  proof 
of  the  commencement  of  his  residence,  and  died  in  January,  1853: 
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« 

Heid,  that  upon  the  death  of  L.  the  premises  passed,  by  virtue  of  see- 
tiou  8  of  the  Donation  Act,  to  the  heirs  of  L.  as  the  donees  of  the  United 
States,  and  that  his  devisees  took  jio  interest  in  the  property.    Id, 

7.  Title  of  Settler  under  Donation  Act. —-A  settler  under  the  Do- 

nation Act  of  Oregon  acquires  title  to  his  donation  from  the  passage  of 
the  act  or  the  date  of  his  settlement;  and  the  patent  which  issues  to 
him  upon  the  performance  of  the  conditions  upon  which  the  grant  was 
made,  is  only  record  evidence  of  the  existence  of  such  title,  or  of  the 
facts  out  of  which  it  arose.     Wythe  v.  Jfaskellf  574. 

8.  Partition  of  Donation  to  Married  Settlers.— Under  said  act 

the  surveyor-general  had  authority  to  partition  the  donation  of  a  mar- 
ried settler,  in  equal  parts  as  to  quantity,  between  him  and  his  wife,  at 
any  point  of  the  compass  he  might  deem  expedient ;  but  his  action  in 
this  particular,  under  section  1  of  the  act  of  July  4,  1836,  (5  Stat,  KfJ) 
was  subject  to  the  supervision  of  the  commissioner  of  the  general  land 
oflSce.    Id, 

9.  Patent  to  Follow  Certificate. — When  the  surveyor  issued  a  cer- 

tificate to  a  settler  under  the  Donation  Act,  the  commissioner  of  the 
'  general  land  otHce  was  required  to  issue  a  patent  thereon  and  in  con- 
formity therewith,  unless  he  found  some  valid  objection  thereto;  and  if 
said  objection  was  found,  it  could  not  be  disposed  of  by  issuing  a  pat- 
ent BO  far  contrary  to  the  certificate,  but  the  certificate  should  have 
been  returned  to  the  local  office  for  correction,  and  the  patent  issuM 
upon  such  corrected  certificate.    Id, 

10.  Certificate  and  Patent  Parts  of  one  Transaction.— A  certifi- 

cate and  patent  thereon,  issued  under  said  act,  are  parts  of  the  same 
transaction  or  procedure,  and  may  be  read  together  for  the  purpose  of 
correcting  or  explaining  the  patent,  and  where  there  is  an  absolute  con- 
tradiction between  them,  the  certificate  must  prevail.    Id, 

11.  The  Terms  "Southland  **NoRTH"HAtF  of  Donation  Construed. 

On  July  28,  1853,  the  surveyor-general  issued  a' certificate  to  William 
H.  Willson  and  Chloe  A.,  his  wife,  for  donation  44,  including  the  site 
of  the  town  of  Salem,  assigning  therein  "the  north  half,  parallel 
with  the  south  line  of  the  claim,  to  Chloe  A.  Willson,  and  the  south 
half  to  William  H.  Willson,"  upon  which  certificate,  on  February  4, 
1862,  a  patent  was  issued,  giving  to  said  William  H.,  "  the  south  half  *' 
of  said  donation,  and  to  said  Chloe  A.,  "  the  north  half  "  thereof:  Heid, 
that  the  certificate  and  patent,  taken  together,  showed  that  the  parti- 
tion line  of  the  donation  was  a  line  running  south,  70  degrees  21  min- 
utes east,  and  parallel  with  the  southern  boundary  of  the  tract,  and  not 
a  due  east  and  west  one.    Id. 

EJECTMENT. 

1.  Entry  on  Lands  after  Action  Commenced.— Pr»m«/act«,  all  par- 
ties entering  upon  land  after  suit  in  ejectment  brought  for  its  recovery, 
are  in  possession  in  subordination  to  the  defendant,  and  are  equally 
liable  to  be  removed  by  the  writ  issued  upon  the  judgment  recovered 
against  him.     Hall  v.  Dexter,  434.' 

3.  Same.— Effect  of  Judgment.— But  parties  thus  entering  after  suit 
brought  by  title  existing  previously,  adverse  to  that  of  the  parties,  are 
not  affected  in  their  rights  by  the  judgment  recovered.    Id, 
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3.  Tax  Sale  After  Suit  Brought.— A  party  asserting  title  under  a  tax 
sale  made  since  suit  brought,  stands  in  no  better  position  than  one  as- 
serting  an  anterior  title.  He  must  apply  to  the  court,  if  he  would  stay 
the  enforcement  of  the  writ.  The  marshal  cannot  control  its  opera- 
tion.   Id, 

See  Damages,  1. 

EQUITY. 

1.  Collection  of  Tax,  when  Restrained.— A  court  of  equity  will  re- 

strain the  collection  of  an  illegal  tax  upon  real  property  where  the  en- 
forcement of  the  same  will  result  in  a  cloud  being  cast  upon  the  title 
thereof.     TiUon  v.  Oregon  Central  Military  Hood  Co.f  22. 

2.  Dismissal  of  Bill  for  Want  of  Replication.— Under  the  sixty- 

sixth  equity  rule  prescribed  by  the  United  States  Supreme  Court,  the 
order  dismissing  the  complainant's  bill  for  want  of  a  replication  is  of 
course,  and  may  be  entered  in  the  clerk's  office  without  any  application 
to,  or  action  by  the  judge.     RobinMn  v.  Satterke,  134. 

3.  Same. — The  dismissal  is  iinal  unless  set  aside  by  the  court  upon  appli- 

cation duly  made  within  the  proper  time  in  pursuance  of  the  provisions 
of  the  rule.    Id. 

4.  Same — Laches. — ^Where  a  bill  has  been  dismissed  for  want  of  a  replica- 

tion under  the  sixty-sixth  equity  rule,  a  motion  to  set  aside  the  dismis- 
sal made  nearly  five  years  after  the  entry  of  the  order  of  dismissal, 
without  offering  any  excuse  for  the  delay,  will  be  denied.  Id. 
6.  Supplemental  Answer— Former  Judgment.— Where  leave  to  set 
up  by  way  of  amended  answer  a  former  judgment  between  the  same 
parties  upon  the  same  subject-matter  had  been  denied,  pending  an  ap- 
peal from  the  judgment  sought  to  be  set  up,  leave  to  file  a  supplemental 
answer  setting  up  said  judgment  was  granted  upon  renewal  of  the 
motion  upon  leave  after  the  judgment  had  become  final  by  affirmance 
on  appeal.    (Per  Hoffman,  J.    See  statement  of  the  case. )    Id, 

6.  Plea  to  Bill  in  Equity.— Plea  to  bill  in  equity  may  be  good  in  part 

and  bad  in  part.     Wythe  v.  Palmer^  412. 

7.  What  Matter  not  Redundant.— In  a  suit  in  equity  brought  for  an 

account  of  the  gains  and  profits  alleged  to  have  accrued  from  making 
and  using  certain  inventions  patented,  and  for  an  injunction  against 
further  infringement,  the  Court  made  an  order  staying  all  proceedings 
in  the  suit  until  the  plaintiffs  could  bring  an  action  at  law  to  determine 
their  legal  rights  to  the  alleged  invention :  Held,  That  reference  to  the 
suit  and^order  of  the  Court  in  the  complaint  in  the  action  at  law  to 
show  the  limited  purpose  of  the  action,  is  not  irrelevant  or  redun- 
dant.    Knox  V.  Oreat  Western  Quicksilver  M,  Co.,  422. 

8.  Same  Title  Quieted.  —  A  title  acquired  under  a  statute  of  limita- 

tions will  be  quieted  in  the  adverse  holder  on  a  bill  in  equity  filed  for 
that  purpose,  even  against  the  holder  of  the  paper  title  barred.  The 
4^  Mining  Co,  v.  The  Bullion  Mining  Co.,  634. 

See  Copyright,  1;  Injunction;  Pleading,  1,  2;  Statute  of  Limita- 
tions, 13,  14,  15. 
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ERROR. 
See  Appeals  and  Writs  of  Ebror.. 

ESTOPPEL. 

1.  Estoppel  In  Pais. — The  doctrine  of  estoppel  in  pais  does  not  extend  so 

far  as  to  enable  a  person  or  corporation  to  do  in  effect  what  is  forbidden 
by  law,  or  what  they  are  otherwise  incapable  of  doing,  and  therefore  a 
party  to  a  contract  with  a  foreign  corporation  made  in  violation  of  the 
above  mentioned  act,  is  not  estopped  to  show  its  illegality  for  the  pur- 
pose of  preventing  a  recovery  upon  it.    In  re  Comstock,  218. 

2.  Defenses  in  Abatement  and  on  Merits.— Under  the  statute  of 

Nevada  authorizing  the  defendant  to  set  up  in  his  answer  as  many 
defenses  as  he  has,  if  an  answer  contains  a  defense  which  only  goes  to 
defeat  the  present  action  and  other  defenses  on  the  merits,  and  the 
issues  as  to  both  are  in  fact  found  for  defendant,  but  the  judgment  Ib 
apparently  entered  for  defendant  upon  the  finding  upon  the  merits,  the 
matter  upon  the  merits  will  be  res  adjudieaia,  and  the  parties  will  be 
estopped  from  further  litigating  the  merits,  even  though  the  issue  upon 
the  matter  of  abatement  is  also  found  in  favor  of  defendant,  and  the 
judgment  might  have  been  rested  on  that  issue.  The  420  Mining  Co, 
v.  The  Bullion  Milling  Co,,  634. 

3.  Same. — In  such  case,  where  all  the  issues  are  in  fact  specially  found  in 

favor  of  the  defendant,  and  judgment  entered  thereon  generally,  with- 
out any  provision  that  it  shall  be  without  prejudice,  or  without  any 
other  limitation  or  restriction,  the  estoppel  will  extend  to  every  matter 
of  fact  in  issue  and  in  fact  found  by  the  court  in  favor  of  the  defend- 
ant.    Id. 

4.  Several  Defenses  in  same  Answer.— Where  the  statute  authorizes 

the  defendant  to  set  up  in  the  same  answer  as  many  defenses  as  he 
has,  and  several  defenses  are  set  up,  it  is  competent  for  the  court  to 
determine  them  all,  without  reference  to  the  Character  of  the  different 
defenses,  and  where  all  are  in  fact  determined,  the  determination  as  to 
all  will  be  conclusive  between  the  parties.  Id, 
6.  Estoppels  Mutual.  —  When  the  findings  and  judgment  in  a  given 
case  are  conclusive  on  both  parties  if  conclusive  on  one,  the  estoppel 
is  mutual  within  the  meaning  of  the  rule  requiring  estoppels  to  be 
mutual    Id. 

6.  Same. — A  judgment  which  would  operate  as  an  estoppel  upon  points 

that  manifestly  ought  not  to  be  concluded,  will  be  reversed,  although 
there  is  no  technical  error  shown  by  the  record.    Id. 

7.  Partial  New  Trial. — A  new  trial  may  be  granted,  under  the  practice 

in  Nevada,  upon  some  issues  without  disturbing  the  findings  upon  other 
issues,  and  in  such  cases  the  judgment  would  not  necessarily  be  re- 
versed if  the  remaining  findings  not  vacated  are*  sufficient  to  sustain 
the  judgment.  The  judgment  in  such  case  may  be  reversed,  modified 
or  affirmed,  as  justice  may  require;  but  there  would  be  no  estoppel  as 
to  the  matter  embraced  in  the  finding  vacated.     Id, 

EVIDENCE. 
See  Clerk's  Certificate,  1;  Practice,  30-37. 
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EXECUTION. 

1.  Marshal  has  no  Judicial  Power  to  Determine  TiTLE.^The  de- 

termination of  the  question  whether  parties  thus  entering  have  such 
antedating  title  is  not  left  to  the  judgment  of  the  manhaL  He  is  not 
clothed  with  any  judicial  power  to  pass  upon  the  rights  of  parties  found 
upon  the  premises  other  than  the  defendant.     Hall  v.  Dexter,  434. 

2.  Marshal  hay  require  Indemnity  Bond.— When  such  a  party 

claims  to  have  a  title  anterior  to  the  suit  the  marshal  may  require  from 
the  plain tifT  a  bond  of  indemnity  before  proceeding  to  remove  the  party 
from  the  premises,  or  give  a  reasonable  time  to  the  party  to  apply  to 
the  court  for  a  modification  of  the  writ  so  as  to  exclude  him  from  its 
operation.  Upon  such  application  the  Court  may  stay  the  enforcement 
of  the  writ  or  except  the  applicant  from  its  operation,  until  the  rights 
of  th6  parties  can  be  properly  determined.  But  when  a  sufficient  bond 
of  indemnity  is  tendered,  and  no  different  order  is  made  in  the  manner 
indicated,  the  duty  of  the  marshal  is  only  discharged  by  placing  the 
plaintiff  in  possession  as  directed,  and  this  implies  a  removal  of  all 
occupants.    Id, 

3.  Tax  Sale  after  Suit  Brought.— A  party  asserting  title  under  a  tax 

sale  made  since  suit  brought,  stands  in  no  better  position  than  one  as- 
serting an  anterior  title.  He  must  apply  to  the  court,  if  he  would  stay 
the  enforcement  of  the  writ.  The  marshal  cannot  control  its  opera- 
tion.    Id,  • 

FEES. 

1.  Expense  op  Makino  Arrest  in  Criminal  Cases.— By  paragraph 
18  of  section  829  of  the  R.  S.,  the  marshal  is  entited  to  charge  as  part 
of  the  expense  of  serving  a  writ  in  a  crinimal  case,  a  per  diem  paid  his 
deputy,  not  to  exceed  two  dollars  per  day.  United  States  v.  Harker, 
237. 

FOREIGNERS. 

1.  Police  Power. — The  police  power  of  the  State  may  be  exercised  by 

precautionary  measure  against  the  increase  of  crime  or  pauperism,  or 
the  spread  of  infectious  diseases  from  persons  coming  from  other  coun- 
tries. The  State  may  entirely  exclude  convicts,  lepers  and  persons 
afflicted  with  Incurable  disease;  may  refuse  admission  to  paupers, 
idiots  and  lunatics  and  others,  who  from  physical  causes  are  likely  to 
become  a  charge  upon  the  public  until  security  is  afforded  that  they 
will  not  become  such  a  charge;  and  may  isolate  the  temporarily 
diseased  until  the  danger  of  contagion  is  gone.     In  re  Ah  Fong,  144. 

2.  Power  of  State  to  Exclude  Foreigners.— -The  extent  of  the 

power  of  the  State  to  exclude  a  foreigner  from  its  territory  is  limited 
by  the  right  of  self-defense.  Whatever  outside  of  the  legitimate  exer- 
cise of  this  affects  the  intercourse  of  foreigners  with  our  people,  their 
immigration  to  this  country  and  residence  therein,  is  exclusively  with- 
in the  jurisdiction  of  the  general  government,  and  is  not  subject  to 
State  control  or  interference.    Id. 

3.  Statute  oe  California  Conflicts  with  Act  op  Congress.— On 

the  thirty-first  of  May,  1870,  Congress  passed  an  act  declaring  that 
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"  no  tax  or  charge  shall  be  imposed  or  inforced  by  any  State  upon  any 
person  immigrating  thereto  from  a  foreign  country  which  is  not  equally 
imposed  or  inforced  upon  every  person  immigrating  to  such  State  from 
any  other  foreign  country,  and  any  law  of  any  State  in  conflict  with 
this  provision  is  hereby  declared  null  and  void:"  HM^  1.  That  the 
term  charge  as  here  used,  means  any  onerous  condition,  and  includes 
a  condition  which  makes  the  right  of  an  immigrant,  arriving  in  the 
portR  of  the  State,  to  land  within  the  State  depend  upon  the  execution 
of  a  bond  by  a  third  party,  not  under  his  control,  and  whom  he  cannot 
constrain  by  any  legal  proceedings;  and,  2.  That  the  statute  of  Cali- 
fornia, which  prohibits  foreign  immigrants  of  certain  classes,  arriving 
.in  the  State  of  California  by  vessel,  from  landing  until  a  bond  shall 
have  been  given  by  the  master,  owner  or  consignee  of  the  vessel  that 
they  will  not  become  a  public  charge,  and  imposes  no  condition  upon 
immigrants  of  the  same  class  entering  the  State  in  any  otHer  way,  is 
in  conflict  with  the  act  of  Congress.    Id, 

FOREIGN  MINER'S  TAX 
See  Criminal  Law,  1. 

FOREIGN  CORPORATIONS. 
See  Corporations. 

FORFEITURE. 
See  Revsnue. 

FRAUD. 

1.  Entry  Defined.— The  term  "entry,"  as  used  in  section  1  of  the  act 

of  March  3,  1863,  must  be  understood  to  include  the  series  of  acts  done 
by  the  importer  at  the  custom-house  necessary  to  the  introduction 
of  his  merchandise  into  the  United  States,  in  compliance  with  the 
forms  of  law.     U*  S,  v.  Cargo  of  Sugar ,  46. 

2.  False  Document  ^r  Appliance.— If,  in  the  performance  of  these 

acts,  and  as  a  means  of  making  the  entry,  the  importer  is  guilty  of 
any  false  or  fraudulent  practice  or  appliance,  or  uses  any  false  or  fraud- 
ulent document,  he  comes  within  the  law.    Id, 

3.  Agent. — Whether  the  agent  who  makes  the  entry  had  knowledge  of 

the  fraud  is  immateriaL  The  guilty  knowledge  of  the  owner  is  suffi- 
cient.   Id, 

4.  Fraudulent  Appliance. —-Where  charcoal  had  been  mixed  with 

sugar  above  No.  12  Dutch  standard  in  color,  for  the  purpose  of  reduc- 
ing its  grade,  and  making  it  appear  to  be  below  No.  12  Dutch  stand- 
ard in  color,  and  the  importer  failed  to  disclose  that  fact  to  the  custom- 
house authorities:  HM,  that  the  color  of  the  sugar  was  not  thereby 
altered;  it  was  merely  disguised,  and  the  concealment  and  suppression 
of  that  fact  by  the  importer  at  the  time  of  taking  his  oath  and  making 
his  entry,  and  the  oath  taken  by  him,  constituted  *' a  false  and  fraudu- 
lent practice  and  appliance  "  within  the  meaning  of  the  law;  and  this 
notwithstanding  that  the  law  does  not  require  that  the  color  of  the 
sugar  be  stated  in  the  invoice  or  entry.  •  Id, 
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5.  CoLLEOTOB  Deceived. — Whether  the  collector  was  deceived  by  the 

attempted  fraad/is  immaterial.    Id» 

6.  Mistake  of  Law. — The  belief  on  the  part  of  the  importer  that  he 

might  lawfully  put  charcoal  into  his  sugar,  and  thus  alter  its  grade, 
and  enable  himself  to  lawfully  enter  them  as  of  a  lower  grade,  and  that 
he  might  lawfully  withhold  ht>m  the  custom-house  authorities  knowl- 
edge of  the  facts,  will  be  no  protection  to  him.    Id, 

See  Guardian. 

GUARDIAN. 

1.  Gaurdiax— Appointment  without  Notice  Void.  —  Under  the  act 

of  1850,  authorizing  the  appointment  of  guardians  for  non-resident 
minors  having  estates  within  the  State,  '*  after  notice  given  to  all 
persons  interested  in  such  manner  as  the  judge  shall  order,'*  an  ap- 
pointment of  guardian  without  giving  any  notice  whatever  is  void. 
Seavems  v^Oerke,  353. 

2.  Record  MpsT  show  Jurisdiction.'— In  such  case  the  record  must 

affirmatively  show  that  every  act  essential  to  give  jurisdiction  to  make 
the  appointment  has  been  performed,  or  the  appointment  will  be  void. 
Id, 

3.  Guardian's  Sale— When  Void.— Wliere  the  appointment  of  a  guard- 

ian is  void  by  reason  of  its  having  been  made  without  first  acquiring 
jurisdiction  by  giving  the  notice  required  by  the  statute,  all  subse- 
quent proceedings,  including  the  sale  of  the  ward's  estate,  are  void.  Id, 

4.  Statutory  Confirmation  of  Void   Sale. —The  statute  of  1866, 

making  valid  all  sales  under  orders  of  the  Probate  Court,  where  there 
have  been  ''defects  of  form,  or  omissions,  or  errors,"  does  not  validate 
sales  made  where  no  jurisdiction  to  act  at  all  has  been  acquired.  It 
was  only  intended  to  embrace  cases  where  defects,  omissions  or  errors 
have  arisen  in  the  course  of  the  exercise  of  jurisdiction  already  ac- 
quired. Id, 
6.  Same. — If  otherwise,  the  act  itself  is  void  for  want  of  constitutional 
power  in  the  Legislature  by  a  legislative  act  to  arbitrarily  transfer  the 
property  of  one  party  to  another.    Id, 

HEIRS. 
See  Administrator;  Donation  Act,  2-4;  Guardian. 

INDIANS  AND  INDIAN  COUNTRY. 

1.  Indians  presume  to  belong  to  Tribe.— All  Indians  bom  and  resi- 

dent in  Oregon  are  prima  facie  members  of  some  Oregon  tribe,  and  are 
therefore  under  the  charge  of  the  superintendent  of  Indian  affairs  in 
Oregon,  appointed  in  pursuance  of  the  act  of  June  5,  1850  (9  Stat.  437)f 
within  the  meaning  of  section  20  of  the  act  of  June  30,  1834  (4  Stat. 
732),  as  amended  by  section  1  of  the  act  of  March  16,  1864  (15  Stat.  29). 
United  States  v.  WiH,  161. 

2.  If  Born  in  Minnesota. — An  Indian  bom  in  Minnesota  is  prima  facie 

not  a  member  of  an  Oregon  tribe,  though  he  might  become  such  by 
adoption.    Id, 
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3.  Act  abolishing  Office  Inoperative.— The  clause  in  section  6  of 

the  act  of  February  17,  1873(17  Stat  468),  providing  for  the  aboliBhing 

of  Indian  superintendencies  after  June  30,  did  not  of  itself  abolish  any 

such  superintendency,  but  only  took  effect  when  and  as  the  President 

designated  and  appointed.    Id, 

4  Payment  of  Salary,  Effect  oF.^The  payment  of  a  superintendent's 
salary  until  September  1,  1873,  is  prima  facit  evidence  that  his  office 
Was  continued  until  that  time,  although  he  was  notified  that  hia  office 
was  one  of  those  selected  under  the  act  to  be  abolished.    Id, 

5.  Indictment  for  Selling  Liquors  to  Indians.— In  an  indictment 

under  section  2139  of  the  R.  S.  for  disposing  of  spirituous  liquors  to 
an  Indian,  it  is  necessary  to  allege  that  the  defendant  is  not  an  "Indian 
in  the  Indian  country."     United  States  v.  Wmsloto,  337. 

6.  Indian  in  Indian  Country.— The  exception  in  said  section,  "an  In- 

dian in  the  Indian  country/*  does  not  apply  to  the  offense,  but  only  to 
the  person  who  may  commit  it.    Id. 

7.  Oregon— Indian  Country.— Section  5  of  the  act  of  June  5,  1850,  (9 

Stat.  437),  making  Oregon  Indian  coimtry,  so  far  as  the  disposition  of 
spirituous  liquors  to  Indians  is  concerned,  is  not  repealed  by  section 
5596  of  the  R.  S.    Id, 

See  Alaska,  3,  4, 5,  6. 

INDICTMENT. 

1.  An  Indictment  Void  for  Uncertainty.— An  allegation  in  an  in- 

dictment that  the  defendant  did  the  act  charged  ''on  or  about"  a  cer- 
tain day  is  void  for  uncertainty;  it  does  not  show  but  that  the  action  is 
barred  by  lapse  of  time.     United  Stages  v.  Winslow,  337. 

2.  Different  Counts  charge  but  one  Crime.— An  indictment  under 

Section  5479  of  the  R.  S.  which  charges  the  defendant  with  receiving, 
concealing,  aiding  in  the  concealing,  of  gold  dust  stolen  from  the  mails, 
only  charges  one  crime,  and  proof  of  doing  either  will  warrant  a  ver- 
dict of  guilty.     United  States  v.  Montgomery ^  544. 

3.  *  Separate  Receiving. — A  defendant  indicted  with  another  for  recei%'ing, 

concealing,  and  aiding  in  the  concealing  of  stolen  property,  may  be 
found  guilty  thereon  of  a  separate  receiving,  etc,  when  such  other  de- 
fendant has  been  discharged  therefrom  upon  a  plea  of  autrrfois  convict. 
Id. 

4.  Indictment  under  Section  3893  R.  S.— It  is  not  necessary  that  the 

advertisement  should  indicate,  or  the  indictment  allege,  any  particular 
article  or  thing  or  its  properties.     United  States  v.  KeUy,  566. 

5.  Idem. — The  statute  forbids  the  use  of  the  mails  for  carrying  any  adver- 

tisement giving  information  where  articles  designed  for  producing  abor- 
tions and  the  prevention  of  conception  can  be  obtained  or  made;  the 
indictment  charged  in  the  conjunctive  "obtained  and  made,*' and  it 
was  held  good,  and  that  proof  of  either  would  be  Sufficient.    Id, 

See  Criminal  Law. 

INFANTS. 
See  Minors;  Practice,  9. 


Index.  689 


INJUNCTION. 

L  Collection  of  Tax,  when  Restrained.— A  court  of  equity  will  re- 
strain the  collection  of  an  illegal  tax  upon  real  property  where  the  en- 
forcement of  the  same  will  result  in  a  cloud  being  cast  upon  the  title 
thereof.     Tilion  v.  Oregon  Central  Military  Road  Co.,  22. 

2.  Tax  Sale — Injunction. — An  injunction  will  not  be  granted  to  restrain 

the  collection  of  a  tax,  where  the  deed  issued  upon  a  sale  for  taxes 
would  not  cloud  the*  title.     Mintum  v.  Smith,  142. 

3.  Injunction — Patent. — On  an  application  for  an  injunction  against  the 

infringement  of  a  patent,  the  bill  should  show,  either  that  the  validity 
of  the  patent  has  been  established  in  an  action  at  law,  or  that  tlie  right 
of  the  complainant  under  the  patent  has  been  recognized  and  acquiesced 
in  by  long  unquestioned  use  and  enjeyment,  or  other  equivalent  acts. 
Outta-jpercha  Co,  v.  Goodyear  Rubber  Co. ,  542. 

4.  Knowledge  against  Opinion.— Where  a  motion  for  an  injunction 

against  the  infringement  of  a  patent  rests  upon  aflidavits  of  dealers  in 

the  article,  stating  their  opinion  as  to  its  composition,  is  opposed  by 

counter-aiiidavits  of  the  manufacturer  of  the  article,  who  states  the 

composition  from  his  personal  knowledge,  other  things  being  equal,  the 

statements  of  the  latter  are  the  more  reliable,  and  the  Injunction  will 

be  denied.    Id, 

See  Copyright,  2. 

INSTRUCTIONS. 

1.  Advising  Verdict. — Where,  upon  the  evidence,  the  court  is  satisfied 
that  there  should  be  no  recovery,  and  that  a  verdict,  if  found  for  the 
plaintiff,  would  necessarily  be  set  aside  for  want  of  evidence  to  justify 
it,  the  jury  will  be  advised  to  find  for  the  defendant.  KieUy  v.  Belcher 
SUver  Mining  Co.,  600. 

INSURANCE. 

1.  Pleading — Life  Insi^rance  Policy.— Where,  by  the  express  terms  of 
the  policy,  *'the  proposals,  answers  and  declarations"  made  by  the  ap- 
plicant are  made  a  part  of  the  policy,  they  should  be  stated  in  the 
complaint  in  an  action  founded  upon  the  policy.  BidweU  v.  Connecticut 
Mutual  Life  Insurance  Co.,  261. 

JUDGMENTS. 

1.  Presumptions  in  Favor  op  Judgments.— There  is  no  presumption 

in  favor  of  the  judgments  of  courts  of  general  jurisdiction,  except  as 
to  matters  and  persons  falling  within  the  scope  of  that  general  juris- 
diction. When  the  proceeding  is  special  and  outside  of  that  general 
scope,  either  as  to  subjects  or  persons,  the  presumption  ceases,  and  the 
record  mnst  show  a  compliance  with  the  special  authority,  by  which 
the  extraordinary  jurisdiction  is  exercised.     Galpin  v.  Page,  93. 

2.  Personal  Judgments  on  Service  by  Publication.— There  can  be 

no  personal  judgment  upon  constructive  or  substituted  service  by  pub- 
lication against  a  non-resident  of  a  State,  except  as  a  means  of  reaching 
property  situated  at  the  time  within  the  State,  or  of  affecting  some  in- 
44 
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terest  therein,  or  determining  the  status  of  the  plaintiff  with  respect  to 
the  non-resident  party.     Id. 

3.  Administrator— Judgment,  Effect  of.— If  the  title  to  real  estate 

pi  the  deceased  is  put  in  issue  and  determined  in  an  action  between 
the  administrator  and  another,  the  judgment  will  bind  the  heir  to  the 
same  extent  that  it  binds  the  administrator.     Meeks  v.  VasaauUy  206. 

4.  Judgment  Technically  Correct  Reversed. — ^Where  a  judgment 

is  broader  in  its  scope,  and  more  advantageous  to  a  party  than  he  is 
entitled  to  have,  it  will  be  reversed  or  modified,  although  upon  the 
record  it  appears  to  be  technically  correct.  The  4^0  Mining  Co,  v.  The 
Bullion  Mining  Co. ,  634 

5.  Same. — A  judgment  which  would  operate  as  an  estoppel  upon  points 

that  manifestly  ought  not  to  be  concluded,  will  be  reversed,  although 
there  is  no  technical  error  sh%wn  by  the  record.     Jd. 

6.  Partial  New  Trial. — A  new  trial  may  be  granted,  under  the  practice 

in  Nevada,  upon  some'issues  without  disturbing  the  findings  upon  other 
is.stue8,  and  in  such  cases  the  judgment  would  not  necessarily  be  re- 
versed if  the  remaining  findings  not  vacated  are  sufficient  to  sustain 
the  judgment.  The  judgment  in  such  case  may  be  reversed,  modified 
or  affirmed,  as  justice  may  require;  but  there  would  be  no  estoppel  as 
to  the  matter  embraced  in  the  finding  vacated.    Id. 

See  Ejectment,  1,  2;  Execution,  1,  2,  3. 

JUDGMENT  LIEN. 
See  Bankruptcy,  27. 

JURISDICTION. 

1.  District  Judge  sitting  as  Circuit  Judge. —A  judge  of  a  United 

States  District  Court,  whilfe  sitting  alone  as  circuit  judge,  in  the 
United  States  Circuit  Court,  has  the  same  powers  and  jurisdiction  as 
any  other  judge  sitting  in  the  same  court.    Robinson  v.  Satterlee,  134. 

2.  Torts  on  the  High  Seas,  Jurisdiction  of.— The  District  Courts  of 

the  United  States,  as  courts  of  admiralty,  have  jurisdiction  of  torts 
committed  on  the  high  seas,  without  reference  to  the  nationality  of  the 
vessel  on  which  they  are  committed,  or  that  of  the  parties  to  them. 
Bemhard  v.  Creene,  230. 

3.  When  Jurisdiction  of,  will  be  Declined. — Such  jurisdiction  will, 

in  the  discretion  of  the  court,  be  declined  in  suits  between  foreigners, 
where  it  appears  that  justice  would  be  as  well  done  by  remitting  the 
parties  to  their  home  forum.    Id, 

4.  When  not. — But  where  the  suit  is  between  foreigners,  who  are  sub- 

jects of  different  governments,  and  therefore  have  no  common  home 
forum,  the  jurisdiction  will  not  be  declined.  Id. 
6.  Guardian— Appointment  without  Notice  Void.— Under  the  act  of 
1850,  authorizing  the  appointment  of  guardians  for  non-resident  minors 
having  estates  within  the  State,  *' after  notice  given  to  all  persons  inter- 
ested in  such  manner  as  the  judge  shall  order,"  an  appointment  of 
guardian  without  giving  any  notice  whatever  is  void.  Seavems  v. 
Oerke,  353. 
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6.  Record  must  Show  Jurisdiction. — In   such  case  the  record  must 

affirmatively  show  that  every  act  essential  to  give  jurisdiction  to  make 
the  appointment  has  heen  performed,  or  the  appointment  will  be  void. 
IcL 

7.  Guardian's  Sale—When  Void.— Where  the  appointment  of  a  guard- 

ian is  void  by  reason  of  its  having  been  made  without  first  acquiring 
jurisdictiou  by  giving  the  notice  required  by  the  statute,  all  subse- 
quent proceedings,  including  the  sale  of  the  ward's  estate  are  void.    Id, 

8.  Statutory  Confirmation  of  Void  Sale. — The  statute  of  1866,  mak- 

ing valid  all  sales  under  orders  of  the  Probate  Court,  where  there  have 
been  "defects  of  form,  or  omission,  or  errors,"  does  not  validate  sales 
made  where  no  jurisdiction  to  act  at  all  has  been  acquired.  It  was 
only  intended  to  embrace  cases  where  defects,  omissions  or  errors  have 
arisen  in  .the  course  of  the  exercise  of  jurisdiction  already  acquired. 
Id. 

9.  Cases  and  Questions  in  Bankruptcy— Difference  Between.— 

Semble,  that  all  the  appellate  jurisdiction  of  the  Circuit  Courts  in  bank- 
ruptcy is  conferred  upon  them  by  section  4986  of  the  R.  S. ,  and  that 
section  4980  of  said  R.  S.  to  section  4984,  inclusive,  do  not  confer  any 
such  power,  but  only  regulates  its  exercise;  that  the  terms  cases  and 
questions  are  used  in  said  section  4986  in  contradistinction  to  one  another: 
that  a  case  in  bankruptcy,  whether  at  law  or  equity,  is  only  reviewable 
in  the  Circuit  Court  according  to  the  mode  prescribed  in  ordinary  ac- 
tions at  law  or  suits  in  equity;  and  that  the  appellate  jurisdiction, 
which  the  Circuit  Courts  may  exercise  upon  bill  or  petition,  is  confined 
to  the  review  of  the  action  of  the  District  Courts  upon  isolated  ques- 
tions arising  in  the  proceedings  subsequent  to  an  adjudication  in  bank- 
ruptcy.   In  re  Oregon  Bulletin  Co.,  529. 

10.  Removal  of  Suits  from  State  to  National  Courts.— A  suit  was 

pending  in  the  Supreme  Court  of  California  on  appeal  from  the  judg- 
ment of  the  District  Court  at  the  date  of  the  passage  of  the  act  of  Con- 
gress of  March  3, 1875,  relating  to  the  jurisdiction  of  the  United  States 
Circuit  Court,  in  which  the  judgment  was  reversed  and  the  cause  sub- 
sequently remanded  to  the  District  Court  for  new  trial.  At  the  first 
term  of  the  District  Court  at  which  a  trial  could  be  had  after  the  filing 
of  the  remittitur  and  before  any  other  trial,  the  suit  was  removed  to 
the  United  States  Circuit  Court  on  application  of  the  plaintiff:  Held, 
That  the  case  is  within  the  provisions  of  sections  2  and  3  of  said  act  of 
Congress,  and  that  it  was  properly  removed.  Hoadley  v.  City  of  San 
Francisco,  553. 

See  Administrator,  16;  Admiralty;  Alaska,  2;  Practice,  4,  25. 

LIEN. 
See  Bankruptcy,  27;  Maritime  Lien,  1,  3,  4,  5,  6,  7. 

LIFE  INSURANCE. 
See  Insurance. 

LOG-BOOK. 
See  Admiralty,  34. 
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LIMITATIONS,  STATUTE  OF. 

1.  Limitation— Note  Payable  on  Demand.— A  note  payable  on  de- 

maud,  whether  with  or  without  interest,  is  immediately  due.  An  action 
may  be  maintained  upon  such  a  note  without  previous  demand,  and  the 
statute  of  limitations  begins  to  run  from  its  date.  BartUU  v.  Jiogers, 
62. 

2.  Mexican  Grant— Limitation.— The  statute  of  limitations  of  Califor- 

nia does  not  begin  to  run  against  a  confirmed  Mexican  grant,  finally 
located  under  the  act  of  congress  of  1860  (12  Stat.  34),  until  the  patent 
issues.     Le  Hoy  v.  Carroll,  66. 

3.  Void  Probate  Sale— Limitation.— Under  section  190  of  the  probate 

act  of  California,  an  action  to  recover  lands  in  the  possession  of  a  pur- 
chaser, at  a  sale  nmde  by  an  acting  administrator  under  the  orders  of  a 
Probate  Court,  even  though  the  sale  is  void,  must  be  brought  within 
three  years  next  after  the  sale,  or  it  will  be  barred.  Meeks  v.  VasaauU, 
•      206. 

4.  Administration  — Limitations  — Disabilities.— The  pendency  of 

administration  and  the  inability  of  the  heir  to  maintain  an  action  to 
recover  real  estate  by  reason  thereof,  and  of  the  present  right  of  action 
being  in  the  administrator,  do  not  constitute  a  disability  on  the  part  of 
the  heir  within  the  meaning  of  section  191  of  the  probate  act  of  Cali- 
fornia. Such  a  state  of  facts  does  not  interrupt  or  prevent  the  running 
of  the  statute,  as  provided  in  section  190.     Id, 

5.  Administrator  Barred— Heir  Barred.— Where  the  administrator 

neglects  to  bring  an  action  to  recover  property  of  the  estate  until  it  is 
barred  under  the  statute  of  limitations  applicable  to  the  subject,  the 
heir  is  also  barred,  even  though  the  heir  is  a  minor  at  the  time  the 
action  accrues  to  the  administrator.     Id. 

6.  Same — Remedy   of    Heir.  —  In  such  case  the  heir  has  his  remedy 

against  the  administrator  and  his  bondsmen,  or  he  may,  in  a  proper 
proceeding,  compel  the  administrator  to  sue.    Id, 

7.  Trustee- -Cestui    Que  Trust.— Wliere  the  trustee  having  the  right 

of  action  is  barred,  the  cestui  que  trust  is  barred.     Id, 
S,  Administrator— Judgment,  Effect  of.— If  the  title  to  real  estate 
of  the  deceased  \a  put  in  issue  and  determined  in  an  action  between 
the  administrator  and  another,  the  judgment  will  bind  the  heir  to  the 
same  extent  that  it  binds  the  administrator.     Id. 

9.  Sections  258  and  259  of  the  Probate  Act  do  not  limit  the  opera- 

tion of  section  190.    Id. 

10.  Statute  of  Limitations— Title  Under.— An   adverse  possession 

of  land  for  the  time  prescribed  by  the  statute  of  limitations,  vests  the 
title  thereto  in  the  adverse  possessor.     Id. ' 

11.  Adverse  Possession. — To  render  a  possession  adverse  it  must  be  hos- 

tile in  its  origin  and  hostile  in  its  continuance.     Adams  v.  Burke,  415. 

12.  Possession  while  Recognizing  another  Title  not  Adverse,— The 

party  through  whom  the  defendants  derive  whatever  interest  they  pos- 
sess in  this  case  went  into  possession  asserting  that  the  title  was  in  the 
United  States,  and  the  defendants,  during  their  possession,  commenced  a 
suit  in  one  of  the  State  courts  to  compel  a  transfer  to  them  of  the  legal 
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title  to  the  premises  from  the  heirs  of  one  Lownsdale,  to  whom  a  patent 
of  the  United  States  had  been  issued,  and  through  whom  the  plaintiff 
traces  his  title,  asserting  in  a  verified  complaint  that  the  legal  title 
was  in  such  heirs  and  had  been  acquired  by  them  by  alleged  set- 
tlement of  their  ancestor  and  the  patent  of  the  United  States,  and 
setting  forth  sundry  acts  and  agreements  by  which  it  was  contended 
that  the  heirs  were  bound  to  hold  the  title  in  tnist  for  the  defendants, 
and  asking  a  decree  that  the  heirs  be  declared  trustees  for  their  ben- 
efit;  Held,  that  the  complaint  in  that  action,  being  verified,  was  an  ad> 
mission  that  the  defendants  did  not  hold  the  premises  by  a  claim  of 
title  hostile  to  the  title  of  the  plaintiff,  but  with  a  recognition  of  that 
title  in  another,  and  an  assertion  of  an  equitable  right  to  have  that 
title  transferred  to  them,  and  that  there  was  therefore  no  such  adverse 
possession  by  them  as  was  contemplated  by  the  statute.     Id, 

13.  Statute  of  Limitations. — In  cases  of  concurrent  jurisdiction,  equity 

foUows  the  law  as  to  the  Statute  of  Limitations;  but  in  cases  of  purely 
equitable  rights  and  titles  equity  is  not  bound  by  the  statute,  and  only 
acts  in  analogy  to  it.     Hall  v.  Russell,  506. 

14.  Same  Subject. — The  limitations  of  the  several  States  in  regard  to  ac- 

tions at  law  are  made  applicable  to  like  actions  in  the  national  courts 
by  section  721  of  the  R.  S.,  but  this  does  not  include  sfiecial  limitations 
concerning  suits  in  equity,  and  therefore  section  378  of  the  Oregon  Civil 
Code  prescribing  a  limitation  of  five  years  as  to  a  suit  in  equity  to  af- 
fect a  patent  to  land  is  not  binding  upon  this  court.     Id, 

15.  Application  of  Statute  to  a  Suit  in  Equity.— In  May,  1866,  a 

patent  was  issued  to  W.  H.  and  J.  Delay  for  the  premises  settled  upon 
by  L.  in  April,  1852,  as  the  heirs  of  Joshua  Delay,  in  pursuance  of  an 
alleged  settlement  upon  the  land  by  said  J.  D.  subsequent  to  the  death 
of  L.,  in  January,  1853;  and  in  October,  1875,  the  devisees  of  said  L. 
brought  suit  to  charge  the  defendants,  the  assignees  of  said  patentees, 
as  trustees  of  the  plaintiff,  and  to  compel  them  to  convey  the  premises 
to  them  as  the  successors  in  interest  to  L.,  the  true  and  first  settler; 
and  it  not  appearing  that  the  plaintiffs  had  ever  been  misled  or  de- 
ceived by  the  defendants  or  induced  to  forbear  the  assertion  of  their 
alleged  rights,  or  that  any  relation  of  trust  or  confidence  ever  in  fact 
existed  between  the  parties,  but  it  appearing  that  they  claim  under 
titles  adverse  in  their  origin:  Held^  that  the  limitation  provided  by  sec- 
tion 378  of  the  Oregon  Civil  Code  to  suits  in  equity  in  the  State  court 
affecting  a  patent,  ought  to  be  applied  to  the  suit  in  this  court. 

16.  Statute  of  Limitations. — Lapse  of  time  short  of  twenty  years  is  not 

a  bar  to  an  action  to  recover  possession  of  real  property  where  the  de- 
fendant claims  under  a  sale  by  an  administrator,  except  where  the  sale 
was  made  under  section  42  of  chapter  V  of  the  Code  of  1854,  to  pay 
the  decedent's  debt«,  and  the  plaintiff  claims  under  such  decedent. 
Wythe  V.  Myers,  596. 

17.  Statutes  of  Limitations  and  Mining  Claims.— The  statute  of 

limitations  of  Nevada  relating  to  mining  claims  constitutes  a  part  of 
the  local  laws  by  which  the  rights  of  parties  are  to  be  determined  for 
the  purpose  of  ascertaining  who  is  entitled  to  purchase  a  part  of  a 
mineral  lode  under  the  act  of  July  26,  1866.  The  4^0  Mining  Co.  v. 
Tlie  BidUon  Mining  Co,,  634. 
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18.  Tenants  in  Common  Ouster.— One  tenant  in  common  may  oust 

his  CO- tenant,  and  claim  adversely,  thereby  setting  the  statute  of  lim- 
itations in  motion,  and  from  the  time  of  such  actual  ouster  and  adverse 
possession,  they  deal  at  arms-length,  and  there  in  no  longer  any  rela- 
tion of  trust  or  confidence  between  them.     Id. 

19.  Title  under  Statutes  of  Limitations.— Adverse  possession  for 

the  time  limited  by  statutes  of  limitations  not  only  bars  the  remedy, 
but  extinguishes  the  right  and  vests  a  perfect  title  in  the  adverse 
holder.     Id. 

20.  Same— Title  Quieted.— A  title  acquired  under  a  statute  of  limita- 

tions will  be  quieted  in  the  adverse  holder  on  a  bill  in  equity  filed  for 
that  purpose,  even  against  the  holder  of  the  paper  title  barred.    Id, 

See  Practice,  2. 

LIQUORS,  SPIRITUOUS. 
See  Indians  and  Indian  Country. 

MARITIME  LIEN. 

1.  Lien  on  Vessel  in  Custody.— An  owner  who  has  regained  posBession 

of  his  vessel  after  seizure,  either  by  successfully  defending  the  original 
suit  or  by  paying  or  giving  bonds  for  the  payment  of  the  debts  for  which 
she  was  seized,  cannot  defeat  an  otherwise  valid  lien  on  the  ground 
that  the  contract  out  of  which  it  arose  was  made,  and  the  consideration 
for  it  rendered,  before  the  release  and  while  the  vessel  was  in  the  cus- 
tody of  the  law.     The  Schooner  Witch  Queen,  17. 

2.  Material  Men.— Lien— Appurtenances.— Where  a  vessel  was  sup- 

plied with  a  diving-bell,  air-pump,  aiid  other  apparatus  not  required  for 
her  use  as  a** 'navigating  ship,*'  but  indispensable  for  the  accomplish- 
ment of  the  enterprise  in  which  she  was  about  to  engage:  Heldt  that 
'  the  lien  of  the  material  men  extended  to  all  articles  belonging  to  the 
owner  which  (not  being  cargo)  have  been  placed  on  board  for  the  ob- 
jects and  purposes  of  this  voyage.     The  Schooner  Witch  Queen,  201. 

3.  Proceeds  of  Vessel. — A  person  having  an  agreement  for  a  mortgage 

upon  a  vessel  has  no  such  interest  in  the  thing  as  will  entitle  him  to 
claim  the  proceeds  of  her  sale  in  the  registry  of  the  court.  The  Favor- 
ite, 405. 

4.  Effect  on  Mortgage  on  Vessel.— Section  4192  of  the  Revised  Stat- 

utes does  not  declare  the  effect  of  a  mortgage  absolutely  or  relatively, 
with  reference  to  any  other  lien  thereon.     Id. 
6.  Priority  of  Lien:' — The  lien  of  a  mortgage  given  for  labor  in  the  con- 
struction of  a  vessel  is  not  preferred  to  the  lien  of  a  material-man  prior 
in  d|ite  to  the  mortgage.    Id. 

6.  Lien  for  Supplies. — The  lien  of  a  claim  for  supplies  furnished  a  Tes- 

sel  in  the  course  of  navigation  is  preferred  to  that  of  a  material-man 
or  mortgagee.    Id. 

7.  Lien  for  Wages  Disallowed.— Where  the  owner  of  a  vessel  agreed  to 

sell  her  to  two  pnrchasers  for  a  certain  sum,  to  be  paid  for  in  monthly 
installments,  and  gave  immediate  possession  to  the  vendees;  and  it 
was  further  agreed  that  in  case  of  default  in  the  pa^^ments,  the  vessel 
should  be  returned  to  the  owner,  and  the  contract  of  sale  rescinded; 
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and  the  proposed  purchasers  were  in  that  case  to  pay  $125  per  month 
for  her  use,  while  in  their  possession,  deducting  all  sums  paid  on 
account  of  the  purchase  money,  and  default  was* made  in  the  pay- 
ments stipulated;  but  before  the  owner  resumed  possession  under  the 
contract,  the  libellant  sold  out  his  interest  to  his  partner  and  was  im- 
mediately employed  by  the  latter  to  serve  as  pilot  and  mate:  Held, 
that  the  libellant  had  no  lien  on  the  vessel  in  the  hands  of  a  sub- 
sequent vendee  of  the  owner.     The  Mary  Elkabethy  491. 

MARSHAL,  UNITED  STATES. 
See  Executions,  1,  2,  3. 

MASTER  AND  SERVANT. 

1.  Master  and  Servant.  —  A  servant  takes  upon  himself  the  ordinary 

risks  and  perils  of  the  service  in  which  he  voluntarily  engages.  Kielley 
v.  Btlcker  Silver  Mining  Co. ,  437. 

2.  Idem. — These  ordinarj'  risks  include  all  such  as,  arising  out  of  the  na- 

ture of  the  work,  happen  notwithstanding  the  exerci*se  of  due  care,  and, 
also,  those  arising  from  the  negligence  of  those  of  his  fellow-servants, 
who  are  engaged  in  the  same  department  of  the  master's  general  busi- 
ness, and  who  are  not  his  superiors  in  authority.     Id. 

3.  Idem— Fellow-Servants.— The  rule  which  exempts  the  master  from 

liability  for  injuries  caused  by  one  fellow-servant  to  another,  does  not 
extend  to  the  case  of  servants  serving  in  distinct  departments  of  the 
master's  general  business.     Id. 

4.  Pleading  in  Suits  for  Personal  Injuries.— In  a  suit  to  recover 

damages  for  injuries  caused  by  a  defective  platform,  it  was  alleged  that 
the  defendant  provided  the  platform  negligently,  without  any  averment 
either  that  plaintiff  was  ignorant  of  the  defect,  or  that  it  was  known 
to  defendant:  Held,  that  the  complaint  was  sufficient,  and  that  knowl- 
edge on  the  part  of  plaintiff  was  a  circumstance  to  convict  him  of  con- 
curring negligence,  and  proof  of  it  should  come  from  the  defendant. 
Knaresborough  v.  Belcher  Silver  Mining  Co.,  446. 

5.  Idem — Neglioence. — Knowledge  on  the  part  of  defendant  is  an  ingre- 

dient of  negligence,  and  may  be  proved  under  the  general  allegation  of 
negligence.   Id. 

6.  Negligence  op  Fellow-Servant. —Where  an  injury  results  to  a 

party  from  the  negligence  of  a  fellow-servant,  in  the  same  line  of  em- 
ployment, there  is  no  liability  on  th^  part  of  the  employer,  provided 
he  has  exercised  due  care  in  the  selection  of  his  servants.  Kielley  v. 
Belcher  Silver  Mining  Co.,  600. 

7.  Same  Employment,  what? — Where  several  persons  are  employed  in 

a  mine,  some  breaking  down  the  ore  with  picks  and  by  blasting,  and 
others  at  the  same  time  loading  and  wheeling  out  the  ore  so  broken 
down,  those  so  engaged  in  breaking  down  the  ore,  and  in  loading  and 
wheeling  it  out,  are  fellow-servants  in  the  same  line  of  employment, 
within  the  rule.     Id. 

8.  Knowledge  of  Dangers. — ^Where  a  party  employed  in  a  dangerous 

occupation,  wherein  insufficient  means  are  provided  for  avoiding  the 
dangers,  with  full  personal  knowledge  of  all  the  dangers,  and  of  the 
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want  of  proper  means  for  guarding  against  them,  voluntarily  continues 
in  such  employment,  he  assumes  the  risk,  and  he  cannot  recover  against 
his  employer  for  injuries  resulting  from  such  known  dangers,  and 
known  want  of  proper  means  for  avoiding  them.  Id, 
9.  Injuries  by  Negligence  of  a  Fellow-Servant. — The  owner  of  a 
vessel  is  not  responsible  for  injuries  to  a  seaman,  caused  by  the  negli- 
gence of  the  mate,  where  no  personal  negligence  on  the  part  of  the 
owner  appears.     Halverson  v.  Ninen,  562. 

MESNE  PROFITS. 
See  Damages,  7. 

MEXICAN  GRANT. 

1.  Mexican  Grant— Limitation.— The  statute  of  limitations  of  Califor- 

nia does  not  begin  to  run  against  a  confirmed  Mexican  grant,  finally 
located  under  the  act  of  congress  of  1860  (12  Stat.  34),  until  the  patent 
issues.     Leroy  v.  Carroll,  66. 

2.  Authority  of  Commissioner  of  the  General  Land  Office.— 

Previous  to  the  act  of  June  14,  I860,  vesting  jurisdiction  in  the  Dis- 
trict Court  of  the  United  States  for  California,  over  surveys  of  con- 
firmed Mexican  land  claims,  the  commissioner  of  the  general  land 
office  exercised  a  general  supervision  and  control  of  all  executive  duties 
relating  to  private  claims  to  land,  and  the  issuing  of  patents  therefor. 
Such  authority  was  vested  in  him  by  the  act  of  July  4,  1836,  reorgan- 
izing the  general  land  office.  It  embraced  the  examination  of  all  sur- 
veys of  such  private  claims  and  their  correction  until  made  conformable 
with  the  right  conferred  upon  the  claimant  by  legislative  act  or  judicial 
decree.  This  authority  continues  under  the  act  of  1864.  By  the  act  of 
1860,  and  so  long  as  that  act  was  in  force,  his  power  in  this  respect  w^as 
withdrawn.  That  act  established  a  system  by  which  all  surveys,  when 
made  pursuant  to  its  requirements,  and  advertised  in  a  certain  way, 
became  so  far  final  as  to  leave  to  the  commissioner  the  simple  minister- 
ial duty  of  issuing  patents  thereon.  The  course  of  procedure  in  such 
cases  stated.     Leroy  v.  Jamiaon,  369. 

3.  Final  Survey  of  Mexican  Land  Grant  — Publication  of  No- 

tice.— To  render  a  survey  final  under  the  act  of  1860,  when  not  sub- 
mitted to  the  District  Court,  it  was  necessary  that  the  publication  re- 
quired should  be  made,  and  though  in  issuing  a  patent  upon  a  survey 
when  final,  the  commissioner ^had  a  mere  ministerial  duty  to  perform, 
there  was  this  preliminary  duty  cast  upon  him  to  see  that  the  necessary 
publication  had  been  made.  The  certificate  of  the  Sur\'eyor-GeneraI 
was  only  piima/acie  evidence  of  the  fact.     Id, 

4.  "Place  of  Publication  Defined."— By  the  language:  **pUice  of 
puhlicoUion"  in  the  statute  of  1860,  requiring  the  Surveyor-General 
to  give  notices  of  sur\'eys  made  by  him  by  publication  once  a  week  for 
four  weeks  in  two  newspapers,  one  of  which  was  to  be  in  a  paper 
where  the  ''place  of  publication"'  was  nearest  to  the  land,  reference  is 
had  to  the  place  where  the  paper  is  first  issued;  that  is,  given  to  the 
public  for  circulation,  and  not  to  the  place  where  the  paper  is  subse- 
quently distributed.    Id. 
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6.  Notice — What  it  must  State.— A  notice  published  by  the  Surveyor- 
General  that  he  hod  examined  and  approved,  under  the  act  of  1860,  of 
a  particular  rancho  confirmed  to  designated  parties,  is  not  a  compliance 
with  the  law  requiring  publication  of  notice  that  he  had  caused  a  sur^ 

yey  and  plat  to  be  made  of land  confirmed;  or  had  approved 

of  one  made  by  others  under  his  direction.    Id. 

6.  Clerk's  Certificate— Of  what  Evidence. -^The  clerk  of  the  United 

States  District  Court  can  certify  to  copies  of  papers  and  orders  in  his 
office;  also,  perhaps,  to  the  absence  of  papers  and  orders  in  particular 
cases.  His  certificate  is  not  evidence  of  any  other  facts  stated  therein. 
Id. 

7.  COMMissfoNEB's  DECISION— EFFECT  OF. —The  determination  of  the 

commissioner,  upon  receiving  a  survey  transmitted  to  him  as  published, 
under  the  act  of  1860,  as  to  the  regularity  and  sufficiency  of  the  alleged 
publication  is  conclusive,  ui^less  reviewed  and  corrected  on  appeal  by 
the  Secretary  of  the  Interior.  The  right  of  the  commissioner,  upon 
proper  application,  to  reconsider  any  matter  previously  determined  by 
him,  must  be  exercised  before  proceedings  upon  the  original  ruling 
have  been  taken  and  concluded.    Id, 

8.  Acceptance  of  Patent. — No  one  can  be  compelled  by  the  govern- 

ment to  become  a  purchaser,  or  even  to  take  a  gift.  In  order  that  the 
patent  of  the  government  may  take  effect  as  a  conveyance,  so  as  to 
bind  the  party  to  whom  it  is  executed,  and  transfer  the  title  to  him,  it 
is  essential  that  it  should  be  accepted.  The  acceptance  by  the  grantee 
of  the  conveyance,  where  no  personal  obligation  is  imposed,  will  always 
be  presumed  in  the  absence  of  express  dissent,  whenever  the  convey- 
ance is  placed  in  a  condition  for  acceptance.    Id, 

9.  Patent,  when  in  Condition  for  Acceptance. — The  deed  of  the 

government,  that  is  its  patent,  is  in  a  condition  for  acceptance  when 
the  last  formalities  required  by  law  of  the  officers  of  the  government 
are  coibplied  with.  Those  formalities  consist  in  passing  the  instru' 
ment  under  the  seal  of  the  United  States,  and  in  recording  it  in  the 
records  of  the  land  office.  The  record  stands  in  the  place  of  the  offer 
or  delivery  in  the  case  of  a  private  deed;  the  instrument  is  thenceforth 
held  for  the  grantee.     Id, 

10.  Officers'  Powers  Cease  with  Record  of  the  Patent.— With  the 

record  of  the  patent  the  power  of  the  officers  of  the  government  over 
the  instrument  is  gone.  Whether  it  thereafter  remain  in  the  land  office, 
or  be  transmitted  to  a  local  officer  for  manual  delivery  to  the  patentee, 
its  validity  and  operation  are  unaffected.  Its  acceptance  by  the  grantee 
will  then  be  conclusively  presumed,  unless  immediately  upon  knowl- 
edge of  its  issue,  his  refusal  to  accept  it  is  explicitly  declared,  and  such 
refusal  is  communicated  to  the  land  office.    Id, 

11.  When  Prior  Application  fob  Patent  Evidence  of  Acceptance. 

— A  previous  application  for  a  patent  is  evidence  of  its  acceptance  if 
the  patent  conforms  to  the  application.  Patents  issued  upon  confirma- 
tion of  Mexican  grants  in  California  are  of  this  character.  To  obtain 
them  is  the  object  of  the  proceedings  instituted  under  the  act  of  1851, 
and  when  a  patent  is  issued  in  conformity  with  proceedings  regularly 
taken  under  the  act,  it  takes  effect  without  reference  to  any  subsequent 
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action  of  the  patentee.  But  if  the  patent  be  issued  without  a  final  sur- 
vey conformable  to  the  decree,  its  acceptance  cannot  be  conclusively 
presumed,  from  the  fact  that  the  patentee  instituted  the  proceedings 
for  the  confirmation  of  his  claim.  He  can  in  such  case,  by  prompt  ex- 
pression of  dissent,  communicated  to  the  proper  department,  prevent 
the  patent  becoming  so  far  binding  upon  him  as  to  preclude  a  re-exam- 
ination of  the  survey  as  to  the  errors  alleged.    Id, 

12.  Acceptance  of  Patent  Waiver  of  Objections  ^->Objections  by  the 

patentee  to  the  survey  of  a  confirmed  Mexican  land  claim  are  waived 
by  his  acceptance  of  the  patent.    Id. 

13.  Mexican  Grant  to  Church.— A  claim  to  land  made  by  the  Catholic 

bishop,  of  Monterey,  by  virtue  of  a  Mexican  grant  to  the  duirch  for 
religious  purposes,  is  "  of  a  right  or  title  derived  from  the  Spanish  or 
Mexican  governments,**  and  is,  by  the  terms  of  the  act  of  Congress 
one,  the  validity  of  which,  the  board  of  land  commissioners'  was  au- 
thorized to  consider  and  determine.    Mora  v.  Foster ,  469.  " 

14.  Same. — The  board  of  land  commissioners  having  adjudged  the  claim  to 

be  valid,  and  its  decree  not  haWng  been  subsequently  set  aside  or  im- 
peached by  any  direct  proceeding  for  the  purpose,  it  cannot  be  collat- 
erally questioned  in  an  action  to  recover  the  land  based  upon  such  con- 
firmed title.     Id. 

15.  Powers  of  Departmental  Assembly.— The  Departmental  Assem- 

bly of  California  under  the  Mexican  government,  had  no  power  to  au- 
thorize the  sale  of  any  lands  other  than  those  of  the  department  It 
could  not  confer  upon  the  government  any  power  over  the  domain  of 
the  nation,  its  authority  upon  that  subject  being  limited  by  the  coloni- 
zation laws  to  the  approval  or  disapproval  of  grants  made  by  the  gov- 
ernor under  those  laws.   Id. 

16.  Two  Confirmed  Grants.— Where  a  grant  made  to  the  church  for  re- 

ligious purposes  in  1796,  was  finally  confirmed  by  the  board  of  land 
commissioners  to  the  Roman  Catholic  bishop  of  Monterey,  and  another 
grant  to  another  party  embracing  the  same  land  by  governor  Pio  Pico, 
in  1845,  upon  a  sale  made  by  direction  of  the  Departmental  Assembly, 
was  also  finally  confirmed:  Held^  That  the  latter  grant  affords  no  de- 
fense to  an  action  to  recover  possession  of  the  land  founded  upon  the 
former.     Id. 

17.  Damages. — Where  there  is  no  evidence  of  the  possession  of  the  defend- 

ants at  any  time  anterior  to  the  date  of  the  commencement  of  the  suit 
to  recover  possession  of  land,  only  nominal  damages  can  be  allowed. 

I  Id. 

j  18.  The  Title  of  the  City  of  San  Francisco,  under  the  Mexican  law, 

was  so  far  subject  to  the  control  of  the  former  government,  previous  U* 
the  conquest  and  cession  of  the  country,  and  of  the  United  States  sub- 
sequently, that  portions  of  the  lands  within  the  limits  claimed  by  the 
city  could  have  been  reserved  by  those  governments,  respectively,  for 
public  purposes  at  any  time  before  the  title  had  become,  by  action  of 
,  the  authorities  of  the  city,  vested  in  private  parties.  United  States  v. 
Carr,  411. 
19.  Lands  Occupied  for^Public  Uses  within  Exceptions  of  Act  of 
Congress. — As  against  parties  having  no  title  in  themselves,  holding 
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by  intrusion,  mere  trespassers,  the  possession  of  the  government  for  a 
hospital  for  infirm  and  disabled  seamen,  of  a  part  of  the  four  lots  in 
the  city  of  San  Francisco,  upon  which  the  hospital  is  situated,  under  a 
deed  from  the  city  authorities,  with  claim  to  the  remainder  of  the  lots  for 
the  same  purposes,  and  the  assertion  of  that  claim  by  the  removal  of 
the  intruders,  is  an  occupation  for  public  uses  of  the  whole  premises, 
within  the  meaning  of  the  act  of  Congress  of  1864,  which  excepts  from 
the  grant  to  the  city  **all  sites  or  other  parcels  of  land"  which  had 
been  or  were  then  occupied  for  such  uses  by  the  United  States.  Id. 
20.  Dedication  to  Public  Uses. — The  setting  apart  of  the  premises  for 
a  hospital  by  direction  of  the  government,  with  the  appropriation  by 
Congress  of  moneys  to  the  support  of  the  institution,  the  construction 
of  buildings  thereon,  and  inclosure  of  the  land,  show  a  dedication  of 
the  premises  for  a  public  use  within  the  meaning  of  the  decree  and 
confirmatory  act  of  March  8,  1866,  both  of  which  excepted  from  con- 
firmation to  the  city  parcels  of  land  which  had  been  previously  re- 
served or  dedicated  to  public  uses.    Id, 

MINING  CLAIMS. 

1.  Patent  to  Mining  Claim  — Who  entitled  to.— Under  the  act  of 

Congress  of  1866  (14  Stat.  251)  the  right  to  purchase  a  mining  claim  to 
a  gold  or  silver-bearing  lode  and  to  receive  a  patent  therefor  from  the 
United  States,  was  granted  to  the  person,  or  association  of  persons, 
who,  in  pursuance  of  the  laws  of  the  State  or  Territory,  and  the  mining 
customs,  rules  and  regulations  of  the  place  embracing  the  location, 
recognized  and  enforced  by  the  courts,  is  the  owner,  and  entitled  to  the 
possession,  as  against  everybody  except  the  United  States.  The  420 
Mining  Co,  v.  The  BuUion  Mining  Co.,  634. 

2.  Pre-emption. — The  right  given  is  simply  a  right  of  purchase,  and  is  in 

the  nature  of  a  pre-emption  right,  founded  upon  like  principles  as  the 
pre-emption  laws;  and  not  a  right  similar  or  analogous  to  that  of  a 
grantee  under  an  inchoate  or  imperfect  Mexican  grant.     Id. 

3.  Statutes  of  Limitations  and  Mining  Claims. —  The  statute  of 

limitations  of  Nevada  relating  to  mining  claims  constitutes  a  part  of 
the  local  laws  by  which  the  riglits  of  parties  are  to  be  determined  for 
the  purpose  of  ascertaining  who  is  entitled  to  purchase  a  part  of  a 
mineral  lode  under  the  act  of  July  26,  1866.     Id. 

4.  Parol  Partition. — A  parol  partition  executed  by  the  parties  taking 

actual  exclusive  possession  of  the  portions  respectively  assigned  to 
them  in  pursuance  of  the  agreement  to  partition,  which  possession  and 
partition  are  acquiesced  in  by  the  parties  is  valid;  and  upon  such  a 
partition  the  parties  cease  to  be  tenants  in  common.    Id, 

6.  Tenants  in  Common  Ouster.— One  tenant  in  common  may  oust  his 
co-tenant,  and  claim  adversely,  thereby  setting  the  statute  of  limita« 
tions  in  motion,  and  from  the  time  of  such  actual  ouster  and  adverse 
possession,  they  deal  at  arms-length,  and  there  is  no  longer  any  rela- 
tion of  trust  or  conBdence  between  them.     Id. 

6.  Title  under  Statutes  of  Limitations.— Adverse  possession  for  the 
time  limited  by  statutes  of  limitations  not  only  bars  the  remedy,  but 
extinguishes  the  right  and  vests  a  perfect  title  in  the  adverse  holder. 
Id, 
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7.  Same— Title  Quieted.-— A  title  acquired  under  a  statute  of  limita- 
tions will  be  quieted  in  the  adverse  holder  on  a  bill  in  equity  iiled  for 
that  purpose,  even  against  the  holder  of  the  paper  title  barred.    Id. 

MINORS. 

1.  British  Shipping  Act.— Where,  under  the  British  merchant's  ship- 
ping act  of  1^54,  the  duration  of  a  voyage  is  described  in  the  shipping 
articles  as  probably  twelve  months,  a  seaman  signing  the  articles  en- 
gages absolutely  to  make  the  voyage,  whether  the  duration  of  it  be 
more  or  less  than  that  period,  provided  the  master  in  good  faith  en- 
deavors to  accomplish  the  voyage  within  the  time  mentioned.     The 

HotspuTf  194. 

See  Guardian. 

MISTAKE. 
See  Fraud,  6. 

MORTGAGE. 
See  Corporation,  2;  Maritime  Lien,  3-6. 

MOTION. 

1.  Jurisdiction— Leave  to  Renew  Motion.— Where  one  judge  has  de- 
nied a  motion,  another  judge  of  the  same  court  has  jurisdiction  to 
grant  leave  to  renew  the  motion.    Robinson  v.  SaUerlee^  134. 

MULTIFARIOUSNESS. 
See  Pleadings,  1,  2. 

NEGLIGENCE. 

1.  Carrier — Negligence. — Although  the  carrier  is  exempt  from  liability 

for  damage  or  deterioration  arising  from  the  nature  of  the  goods  or  of 
the  voyage,  yet,  if  there  has  been  a  want  of  proper  care  or  skill  on  his 
part  in  guarding  against  such  damages,  the  injury  will  be  ascribed  to 
his  negligence.     Tfie  Ship  Invincible,  176. 

2.  Pleading  in  Suits  for  Personal  Injuries.— In  a  suit  to  recover 

damages  for  inj  uries  caused  by  a  defective  platform,  it  was  alleged  that . 
the  defendant  provided  the  platform  negligently,  without  any  averment 
either  that  plaintiff  was  ignorant  of  the  defect,  or  that  it  was  known 
to  defendant:  Held,  that  the  complaint  was  sufficient,  and  that  knowl- 
edge on  the  part  of  plaintiff  was  a  circumstance  to  convict  him  of  con- 
curring negligence,  and  proof  of  it  should  come  from  the  defendant. 
Knaresborough  v.  Belcher  Silver  Mining  Co.,  600. 

3.  Idem — Negligence. — Knowledge  on  the  part  of  defendant  is  an  ingre- 

dient of  negligence,  and  may  be  proved  under  the  general  allegation  of 
negligence.     Id. 

4.  Negligence  of  Fellow-Servant. —Where  an  injury  results  to  a 

party  from  the  negligence  of  a  fellow-servant,  in  the  same  line  of  em- 
ployment, there  is  no  liability  on  the  part  of  the  employer,  provided 
he  has  exercised  due  care  in  the  selection  of  his  servants.  Kielley  v. 
Belcher  Silver  Mining  Co.,  500. 
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5.  Same  Employment,  what? — Where  several  persons  are  employed  in 

a  mine,  some  breaking  down  the  ore  with  jHcks  and  by  blasting,  and 
others  at  the  same  time  loading  and  wheeling  out  the  ore  so  broken 
down,  those  so  engaged  in  breaking  down  the  ore,  and  in  loading  and 
wheeling  it  out,  are  fellow-servants  in  the  same  line  of  employment, 
within  the  rule.    Id, 

6.  Knowledge  of  Dangers. — Where  a  party  employed  in  a  dangerous 

occuJMition,  wherein  insufficient  means  are  provided  for  avoiding  the 
dangers,  with  full  personal  knowledge  of  all  the  dangers,  and  of  the 
want  of  proper  means  for  guarding  against  them,  voluntarily  continues 
in  such  employment,  he  assumes  the  risk,  and  he  cannot  recover  against 
his  employer  for  injuries  resulting  from  such  known  dangers,  and 
known  want  of  proper  means  for  avoiding  them.     Id, 

7.  Negligence— Peril  of  the  Seas.— W^here  the  master  of  a  steamer  at- 

tempted to  come  up  the  bay  of  San  Francisco  in  a  dense  fog,  the  vessel 
being  in  good  safety,  and  the  master  not  being  compelled  by  any  exi- 
gency to  make  the  attempt,  and  the  vessel  was  stranded:  Held^  that 
the  master  was  guilty  of  negligence,  and  that  the  damage  to  the  cargo 
was  not  to  be  attributed  to  perils  of  the  seas.  The  Steamer  Costa  Rica, 
538. 

8.  Injuries  by  Negligence  of  a  Fellow-Servant.— The  owner  of  a 

vessel  is  not  responsible  for  injuries  to  a  seaman,  caused  by  the  negli- 
gence of  the  mate,  where  no  personal  negligence  on  the  part  of  the 
owner  appears.     Halverson  v.  Nisen,  562. 

See  Master  and  Servant,  1,  2,  3. 

NEW  TRIAL. 

1.  Partial  New  Trial. — A  new  trial  may  be  granted,  under  the  practice 
in  Nevada,  upon  some  issues  without  disturbing  the  findings  upon  other 
issues,  and  in  such  cases  the  judgment  would  not  necessarily  be  re- 
versed if  the  remaining  findings  not  vacated  are  sufficient  to  sustain 
the  judgment.  The  judgment  in  such  case  may  be  reversed,  modified 
or  affirmed,  as  justice  may  require;  but  there  would  be  no  estoppel  as 
to  the  matter  embraced  in  the  finding  vacated.  The  4^0  Mining  Co.  v. 
The  BttUifm  Mining  Co.,  634. 

OFFICIAL  BONDS. 
See  Sureties,  1,  2. 

PARTITION. 

1.  Parol  Partition.— A  parol  partition  executed  by  the  parties  taking 
actual  exclusive  possession  of  the  portions  respectively  assigned  to 
them  in  pursuance  of  the  agreement  to  partition,  which  possession  and 
partition  are  acquiesced  in  by  the  parties  is  valid;  and  upon  such  a 
partition  the  parties  cease  to  be  tenants  in  common.  The  4^0  Mining 
Co.  V,  The  Bullion  Mining  Co.,  634. 

See  Donation  Act,  8. 
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PARTNERSHIP. 

1.  Bankruptcy— Joint  Creditors.— An  agreement  between  two  traders 

to  unite  their  stocks  in  trade  as  the  capital  of  a  partnership  to  be 
formed  between  them,  and  to  convert  the  separate  business  debts  of 
either  into  joint  debts  of  the  firm,  will  not  entitle  a  separate  creditor 
who  has  not  acceded  in  any  way  to  the  arrangement  before  bank- 
ruptcy, to  prove  his  claim  as  a  joint  creditor  of  the  firm  against  the 
partnership  estate.     In  re  Isaacs,  35. 

2.  Firm  Property  Sold  on  Judgments  and  Executions  against  the 

Partners  Separately. — Where  judgments  had  been  obtained  before 
the  commencement  of  proceedings  in  bankruptcy  against  each  of  two 
partners  in  trade  by  a  separate  creditor  of  each,  and  the  firm  property 
liad  been  sold  under  executions  issued  on  the  separate  judgments,  and 
purchased  by  an  agent  of  the  plaintiff  in  the  separate  suits:  Held,  that 
neither  he  nor  his  assignee  was  entitled  to  hold  the  property  as  against 
the  assignee  in  bankruptcy  of  the  firm.     Osbom  v.  McBride,  590. 

PASSENGERS. 
See  Admiralty,  16-20. 

PATENT. 

1.  Infringement  of  Combination.— Where  the  patent  is  for  a  combi- 

nation of  several  distinct  parts,  a  machine  not  embracing  all  the  parts 
that  go  to  make  up  the  combination,  does  not  infringe  the  patent 
Fisher  v.  Craig,  69. 

2.  Anticipation. — Where  there  are  two  patented  machines  for  hydraulic 

mining,  each  having  a  supply-pipe  and  a' discharge-pipe  coupled  by  a  hori- 
zontal swivel-joint  in  combination  with  a  nozzle  connected  by  a  joint 
which  enables  the  operator  to  elevate  or  depress  the  nozzle,  and  the  claim 
is  for  a  combination  of  these  several  parts  for  the  accomplishment  of  the 
same  object,  the  prior  machine  will  be  an  anticipation  of  the  lat«r,  al- 
though the  joint  in  the  latter  is  a  semi-universal  or  knuckle  metallic 
joint,  while  that  in  the  former  is  made  of  india-rubber  or  other  flexible 
material.    Id. 

3.  Same— Mechanical  Substitute.— The  metallic  joint  in  the  later  ma- 

chine being  old,  and  it  having  been  long  in  use  for  the  purposes  required 
in  the  machine  in  question,  it  is  but  a  known  mechanical  substitute  in 
the  combination  for  the  flexible  joint  in  the  prior  machine,  and,  for  the 
purposes  of  the  combination,  must  be  regarded  as  the  same  thing  as 
the  joint  in  the  earlier  combination.     Id. 

4.  Patent,  a  Government  Conveyance.— A  patent  is  the  instrument  by 

which  the  government,  whether  State  or  National,  passes  its  title ;  it 
is  the  government  conveyance.  But  if  the  government  possesses  at  the 
time  no  title,  that  fact  may  be  shown  in  an  action  of  ejectment.  The 
patent  is  evidence  of  title,  only  because  government,  being  the  original 
source  of  title,  the  presumption  of  law  is  that  the  title  remained  with 
the  government  until  some  other  disposition  of  it  is  show^n.  A  court  of 
law  is  as  competent  to  pass  upon  the  question  whether  a  title  existed  at 
the  time  in  the  government,  as  it  is  whether  the  title  existed  in  an 
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individual,  where  the  grantor  is  a  private  party.  The  cases  where  a 
party  must  resort  to  a  court  of  equity  for  relief  against  the  operation 
of  a  patent  stated.  Patter aon  v.  Tatum,  164. 
6.  Patents — Multifariousness. — Where  two  separate  patents  for  im- 
provements in  the  manufacture  of  hrooms  owned  by  the  complainant 
are  alleged  to  have  been  infringed  by  the  defendant,  and  the  broom 
manufactured-  by  the  defendant  appears  to  be  an  infringement  of  both 
patents,  the  bill  is  not  bad  for  multifariousness.  OiUespk  v.  Cummings, 
259. 

« 

6.  Same. — Where  the  right  to  both  patents  alleged  to  be  infringed  for  the 

State  of  California,  has  been  assigned  to  complainant,  the  bill  is  not 
bad  for  multifariousness,  bcipause  the  assignment  of  one  of  the  patents 
also  embraces  other  territory  than  the  State  of  California.    Id, 

7.  Original  Patent  for  Process. — Where  the  specifications  in  a  patent 

particularly  describe  four  different  modes  of  exploding  nitro-glycerine: 
1.  By  exploding  gunpowder  confined  in  a  waterproof  tube  in  contact 
with  it;  2.  By  an  electric  spark  or  current;  3.  By  inserting  in  the 
liquid  a  thin  case  containing  some  substance  evolving  heat;  4.  By  a 
fuse;  and  claimed  as  his  invention  *'the  use  of  nitro-giycerine  or  its 
equivalent  substantially  in  the  manner  and  for  the  purposes  described:" 
Hdct,  that  the  patent  is  for  a  process  and  not  for  a  compound.  (Per 
Mr.  Justice  Field.)    Qiant  Powder  Co.  v.  California  Powder  Works,  448. 

8.  Re-issue  for  Compound.— The  original  patent  having  been  surren- 

dered, there  were  re-issues  in  several  divisions ;  one  for  a  compound  of 
nitro-glycerine  and  gunpowder ;  one  for  a  compound  of  nitro-glycerine 
and  gun-cotton  ;  and  one  for  a  compound  of  nitro-glycerine  and  rocket 
powder  :  Held,  that  each  of  these  re-issues  is*  a  patent  for  a  compound, 
,     not  for  a  process.  (Id.)    Id. 

9.  Re- issues  Void.— The  original  patent  being  for  a  process  and  the  three 

re-issues  mentioned  being  for  compounds,  they  were  not  embraced  in 
the  invention  originally  described  and  patented,  and  the  re-issues  are 
void.  (Id.)    Id. 

10.  Re- issue,  When  Authorized.— Under  section  53  of  the  act  of  1870, 

(16  Stat,  205)  a  re-issue  is  not  authorized  unless  the  original  patent  is 
inoperative  or  invalid  from  a  defective  or  insufficient  specification,  or 
the  claim  of  the  patentee  exceeds  his  right.  (Id.)    Id, 

11.  Same. — Machine  Patents. — In  determining  the  propriety  of  are-issue 

no  new  matter  can  be  introduced  except  in  cases  of  machine  patents.  (Id. ) 
Id, 

12.  Re-issue  of  Patents  other  than  for  Machines.— If  the  patent  does 

not  relate  to  a  machine,  the  specification,  if  defective,  may  be  made 
more  definite  and  certain,  so  as  to  embrace  the  claim  made,  or  the  claim 
may  be  so  modified  as  to  correspond  with  the  specification  ;  but  this  is 
the  extent  to  which  modifications  can  be  made  in  such  cases.  (Id.)  Id. 

13.  Nobel's    Original  Patent   was  neither   inoperative    nor   invalid 

by  reason  of  any  defect  or  insufficiency  of  the  specifications  of  the 
patent  set  out  in  the  statement  of  the  case.  The  specification  was  un- 
ambiguous and  covered  aU  that  was  claimed ;  but,  if  otherwise,  no  new 
matter  not  relating  to  the  process  claimed,  but  relating  to  compounds 
made  by  uniting  nitro-glycerine  with  other  substances,  could  be.  added 
to  the  specifications.  (Id.)    Id. 


704  Index. 

5 

14.  Re-issues  Under  the  Statute  must  be  for  the  same  invention  which 

was  embraced  in  the  original  patent,  or  if  re-issued  in  divisional  parts, 
each  division  must  be  for  some  distinct  and  separate  part  of  that  inven- 
tion.    (Id.)    Id. 

15.  Change  of  Specifications  and  Re-issues. — Where  the  inventor 

■ 

originally  filed  specifications  embracing  both  compounds  and  cognate 
processes,  but  afterwards  filed  amended  specifications  omitting  the 
compounds,  and  the  patent  issued  upon  the  amended  specifications 
which  were  alone  attached  thereto,  upon  an  application  for  re-issues  in 
divisions,  the  commissioner  of  patents  is  limited  in  his  re-issues  to  the 
invention  embraced  in  the  amended  specifications  attached  to  the  origi- 
nal patent,  and  cannot  look  at  the  specifications  first  filed,  and  after- 
wards abandoned,  to  ascertain  what  the  invention  sought  to  be  patented 
was.  (Id.)    Id.        f 

16.  Re-issue  of  a  Re-issue. — ^Where  a  patent  is  surrendered  and  a  re- 

issue obtained,  a  second  re-issue  on  surrender  of  the  first,  must  be  lim- 
ited to  the  invention  embraced  in  the  first  re-issue.  (Id.)    Id. 

17.  Construction  of  Original  and  Re-issued  Patents.— Where  up- 

on a  comparison  of  the  original  and  the  re-issued  patents,  it  appears 
upon  the  face  of  the  patents  that  the  latter  is  not  for  the  same,  or  some 
part  of  the  same  invention  as  that  embraced  in  the  former,  it 
will  be  adjudged  void  on  the  ground  that  it  was  issued  without  author- 
ity. (Id.)    Id. 

18.  Re-issues  Under  Act  of  1836.—  On  an  application  for  a  re-issne  of 

a  patent  under  the  Act  of  1836,  the  commi&sioner  was  not  authorized 
to  look  beyond  the  patent  as  originally  granted  with  the  specifications 
and  diagrams  thereto  annexed,  and  the  models  deposited  in  the  patent 
office,  for  the  purpose  of  ascertaining  what  invention  was  intended  to 
be  patented.     (Per  Sawyer,  Circuit  Judge.)    Id. 

19.  Nobel's  Patent  within  the  Rule.— Nobel's  patent  having  been 

issued  in  1865,  his  rights  accrued  and  they  must  be  determined  under 
the  provisions  of  the  act  of  1836,  and  there  being  no  model,  upon  an 
application  for  a  re-issue  made  prior  to  the  passage  of  the  act  of  1870, 
he  would  be  limited  in  the  re-issue  to  the  invention  as  described,  sub- 
stantially indicated  or  suggested  in  the  original  patent,  and  the  spe- 
cifications and  drawings  appended  thereto.     Id, 

20.  Injunction — Patent. — On  an  application  for  an  injunction  against 

the  infringement  of  a  patent,  the  bill  should  show,  either  that  the 
validity  of  the  patent  has  been  established  in  an  action  at  law,  or  that 
the  right  of  the  complainant  under  the  patent  has  been  recognized  and 
acquiesced  in  by  long  unquestioned  use  and  enjoyment,  or  other  equiv- 
alent acts.     The  Outta  Percha  Co.  v.  The  Ooodytar  Rubber  Co. ,  642, 

21.  Knowledge  against  Opinion. — Where  a  motion  for  an  injunction 
against  the  infringement  of  a  patent  rests  upon  affidavits  of  dealers  in 
the  article,  stating  their  opinion  as  to  its  composition,  is  opposed  by 
counter-affidavits  of  the  manufacturer  of  the  article,  who  states  the 
composition  from  his  personal  knowledge,  other  things  being  equal, 
the  statements  of  the  latt«r  are  the  more  reliable,  and  the  injunction 
will  be  denied.    Id. 

See  Pleading,  5. 
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PLEADING. 

1.  Patents — Multifariousness. — Where  two  separate  patents  for  im- 

provements in  the  manufacture  of  brooms  owned  by  the  complainant 
are  alleged  to  have  been  infringed  by  the  defendant,  and  the  broom 
manufactured  by  the  defendant  appears  to  be  an  infringement  of  both 
patents,  the  bill  is  not  bad  for  multifariousness.  OUleepie  v.  Cummings, 
259. 

2.  Same. — Where  the  right  to  both  patents  alleged  to  b^  infringed  for  the 

State  of  California,  has  been  assigned  to  complainant,  the  bill  is  not 
bad  for  multifariousness,  because  the  assignment  of  one  of  the  patents 
also  embraces  other  territory  than  the  State  of  Califoniia.     Id, 

3.  Pleading— Life  Insurance  Policy.— Where,,  by  the  express  terms 

of  the  policy,  "the  proposals,  answers  and  declarations"  made  by  the 
applicant  are  nwde  a  part  of  the  policy,  they  should  be  stated  in  the 
complaint  in  an  action  founded  upon  the  policy.  BidtotU  v.  Connecticut 
Mutual  Life  Insurance  Co,^  261. 

4.  Same — Demurrer  to  Bill. — A  bill  in  chancery  to  restrain  the  infringe- 
'       ment  of  a  copyright,  acquired  .under  Chapter  III,  Title  LX,  of  the 

Revised  Statutes,  which  does  not  allege  the  performance  of  the  acts 
required  to  be  performed  by  the  author  in  section  4956  of  said  statute, 
is  insufficient.     Parkinson  v.  Labile.  330. 

5.  What  Matter  not  Redundant.— In  a  suit  in  equity  brought  for  an 

account  of  the  gains  and  profits  alleged  to  have  accrued  from  making 
and  using  certain  inventions  patented,  and  for  an  injunction  against 
further  infringement,  the  Court  made  an  order  staying  all  proceedings 
in  the  suit  until  the  plaintiffs  could  bring  an  action  at  law  to  determine 
their  legal  rights  to  the  alleged  invention:  Held,  That  reference  to  the 
suit  and  order  of  the  Court  in  the  complaint  in  the  action  at  law  to 
show  the  limited  purpose  of  the  action,  is  not  irrelevant  or  redun- 
dant.    Knox  V.  Oreat  West-em  Quicksilver  M,  Co.,  422. 

6.  Counter-Claim. — A  counter-claim  is  substantially  a  cross-action,  and 

should  contain  nothing  but  the  facts  necessary  to  constitute  it;  and  if 
any  other  defense  is  inserted  therein,  it  may  be  stricken  out.  N^  v. 
Pennoyer,  495. 

7.  Improvements— Counter-claim   for. —To  enable  a  defendant  to 

maintain  a  counter-claim  for  the  value  of  improvements  made  upon 
the  premises  of  another,  it  must  appear  therefrom  that  the  improve- 
ments are  affixed  to  the  freehold  and  still  existing,  and  that  they  bet- 
ter the  condition  of  the  property  for  the  ordinary  purposes  for  which  it 
is  used ;  and  that  they  were  made  while  the  defendant,  or  those  under 
whom  he  claims,  were  in  possession  under  color  of  title,  in  good  faith, 
adversely  to  the  claim  of  the  plaintiff.     (Or.  Civ.  Code,  Sec.  318. )    Id. 

8.  Same  Subject. — A  counter-claim  not  containing  these  allegations,  but 

only  a  statement  of  facts  tending  to  prove  them,  will  be  stricken  out  as 
irrelevant.     Id, 

9.  Irrelevant  Allegation.— In  an  action  to  recover  the  possession  of 

real  property,  a  statement  in  the  answer  of  the  grounds  upon  or  means 
by  which  the  defendant  claims  to  be  the  owner  of  the  property  is  irrel- 
evant, and  may  be  stricken  out  on  motion.     Wythe  v.  Meyers,  596. 
45 
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10.  Frivolous  Allegation.— An  allegation  in  the  answer  to  the  effect 

that  the  defendant  derives  title  to  the  premises  from  the  administrators 
of  W.  H.  Willson,  it  not  appearing  that  said  Wilison  was  ever  seised 
or  possessed  of  the  property,  is  frivolous,  and  may  be  stricken  out  on 
motion.    Id, 

11.  Same  Subject. — An  allegation  that  the  administrators  of  said  Willbon 

conveyed  the  premises  to  the  defendant's  grantors  on  March  30,  1859, 
'*  in  obedience  to  an  order  of  the  Probate  Court  of  Marion  county,"  of 
March  29,  1859,  may  be  strick'en  out  as  frivolous  and  irrelevant — it  not 
appearing  therefrom  that  said  order  was  duly  or  lawfully  made,  or  that 
such  court  had  authority  to  make  the  same.     Id, 

12.  Allegation  of  Ownership.— The  defendant  may  allege  in  his  answer 
that  he  is  the  owner  of  the  premises  in  controversy,  but  if  he  couples 
such  allegation  with  a  statement  of  the  grounds  of  his  title  from  which 
it  does  not  appear  that  he  is  such  owner,  the  matter  may  be  stricken 
out  as  sham.    Id. 

13.  Counter-claim  for  Improvements. — A  counter-claim  for  permanent 

improvements  should  not  be  pleaded  to  the  whole  complaint,  but  only 
to  so  much  thereof  as  to  which  it  is  an  answer  or  defense;  and  it  should 
allege  the  present  value  of  said  iiftprovements,  and  that  they  better  the 
condition  of  the  property  for  the  ordinary  purposes  for  which  it  is 
used.     Id. 

14.  Citizenship  of  Parties.— If  a  defendant  wishes  to  contest  the  citi- 

zenship of  the  parties  to  an  action  in  the  national  courts,  he  must  do 
so  by  plea  in  abatement;  and  such  a  plea,  if  joined  to  one  to  the 
merits,  may  be  stricken  out;  but  is  not  liable  to  a  demurrer.     Id. 

15.  Defenses  in  Abatement  and  on  Merits.— Under  the  statute  of 

Nevada  authorizing  the  defendant  to  set  up  in  his  answer  as  many 
defenses  as  he  has,  if  an  answer  contains  a  defense  which  only  goes  to 
defeat  the  present  action  and  other  defenses  on  the  merits,  and  the 
issues  as  to  both  are  in  fact  found  for  defendant,  but  the  judgment  is 
apparently  entered  for  defendant  upon  the  finding  upon  the  merits,  the 
matter  upon  the  merits  will  be  res  adjudieata,  and  the  parties  will  be 
estopped  from  further  Utigi^ting  the  merits,  even  though  the  issue  upon 
the  matter  of  abatement  is  also  found  in  favor  of  defendant,  and  the 
judgment  might  have  been  rested  on  that  issue.  The  4^0  Mining  Co, 
V.  The  Bullion  Mining  Co.,  634, 

16.  Same. — In  such  case,  where  all  the  issues  are  in  fact  specially  found  in 

favor  of  the  defendant,  and  judgment  entered  thereon  generally,  with- 
out any  provision  that  it  shall  be  without  prejudice,  or  without  any 
other  limitation  or  restriction,  the  estoppel  will  extend  to  every  matter 
of  fact  in  issue  and  in  fact  found  by  the  court  in  favor  of  the  defend- 
ant    Id. 

17.  Several  Defenses  in  same  Answer. — ^Where  the  statute  authorizes 

the  defendant  to  set  up  in  the  same  answer  as  many  defenses  as  he 
has,  and  several  defenses  are  set  up,  it  is  competent  for  the  court  to 
determine  them  all,  without  reference  to  the  character  of  the  different 
defenses,  and  where  all  are  in  fact  determined,  the  determination  as  to 
all  will  be  conclusive  between  the  parties.    Id, 

See  Equity,  6. 
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POLICE    POWERS. 

1.  Police  Power. — ^The  police  power  of  the  State  may  be  exercised  by 

precautionary  measure  against  the  increase  of  crime  or  pauperism,  or 
the  spread  of  infectious  diseases  from  persons  coming  from  other  coun- 
tries. The  State  may  entirely  exclude  convicts,  lepers  and  persons 
afflicted  with  incurable  disease;  may  refuse  admission  to  paupers, 
idiots  and  lunatics  and  others,  who  from  physical  causes  are  likely  to 
become  a  charge  upon  the  public  until  security  is  afforded  that  they 
will  not  become  such  a  char;^;  and  may  isolate  the  temporarily 
diseased  until  the  danger  of  contagion  is  gone.     lure  Ah  Fong^  144. 

2.  PowEE  OF  State  to  Exclude  Foreioners.— The  extent   of  the 

power  of  the  State  to  exclude  a  foreigner  from  its  territory  is  limited 
by  the  right  of  self-defense.  Whatever  outside  of  the  legitimate  exer- 
cise of  this  right  affects  the  intercourse  of  foreigners  with  our  people, 
tlieir  immigration  to  this  country  and  residence  therein,  is  exclusively 
within  the  jurisdiction  of  the  general  government,  and  is  not  subject 
to  State  control  or  interference.    Id, 

PRACTICE. 

1.  Continuation  of  Action  bv  -JVdministrator.— The  right  of  an  ad- 

ministrator to  prosecute  an  action  commenced  by  the  deceased  (1  Stat. 
8,  sec.  31),  is  upon  the  condition  that  the  cause  of  action  survives,  and 
that  depends  upon  the  local  law — in  Oregon,  upon  sections  365  and  366 
of  the  Civil  Code.     Baker  v.  Ladd,  44. 

2.  Limitation  of  such  Right.  —  Section  34  of  the  Oregon  Civil  Code, 

which  limits  the  time  to  one  year,  within  which  the  court  may  allow 
an  action  to  be  continued  by  the  administrator,  applies  to  actions  in 
this  court.     (17  Stat.  197,  sec.  5.)    Id. 

3.  Will— Foreign  Probate. — The  probate  of  a  will  and  issue  of  letters 

testamentary  in  the  State  of  New  York,  do  not  authorize  the  executors 
to  maintain  actions  for  the  collection  of  assets  of  the  estate  of  the  de- 
ceased in  the  State  of  California.     Bartlett  v.  Bogers,  62. 

4.  Objection— When  Taken.— The  objection  may  be  taken  at  the  hear- 

ing, where  it  does  not  appear  on  the  face  of  the  complaint  where  letters 
are  issued,  and  issue  has  been  joined  on  the  allegation  of  the  complaint 
that  letters  testamentary  have  been  duly  issued  to  the  plaintifTs.    Id, 

5.  United  States  Courts— State  Laws.  —  The  courts  of  the  United 

States  are  not  bound  by  the  decisions  of  the  State  courts  upon  ques- 
tions of  general  law.  It  is  only  decisions  upon  local  questions  which 
are  peculiar  to  a  State,  or  adjudications  upon  the  meaning  of  the  con- 
stitution or  statutes  of  a  State,  which  the  courts  of  the  United  States 
adopt  as  rules  for  their  judgments.     Oalpin  v.  Page,  99. 

6.  Relation  of  National  Courts  to  State  Courts.  — Whilst  the 

courts  of  the  United  States  are  not  foreign  courts  in  their  relation  to 
the  State  courts,  they  are  courts  of  a  different  sovereignty,  exercising 
a  distinct  and  independent  jurisdiction,  and  are  bound  to  give  to  the 
judgments  of  the  State  courts  only  the  same  faith  and  credit  which  the 
courts  of  another  State  are  bound  to  give  to  them.  In  all  cases  the 
jurisdiction  of  a  State  court  may  be  inquired  into  when  its  judgment 
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IB  made  the  foundation  of  a  claim  in  the  Circuit  Court,  but  the  inquiry 
can  proceed  no  further;  the  jurisdiction  existing,  the  merits  of  the 
controversy  involved  are  not  open  to  examination.     Id, 

7.  Presumptions  in  Favor  of  Judgments.— There  is  no  presumption 

in  favor  of  the  judgments  of  courts  of  general  jurisdiction,  except  as 
to  matters  and  persons  falling  within  the  scope  of  that  general  juris- 
diction. When  the  proceeding  is  special  and  outside  of  that  general 
scope,  either  as  to  subjects  or  persons,  the  presumption  ceases,  and  the 
record  must  show  a  compliance  with  the  special  authority,  by  which 
the  extraordinary  jurisdiction  is  exercised.     Id, 

8.  Personal  Judgments  on  Service  by  Publication. — ^Therc  can  be 

no  personal  judgment  upon  constructive  or  substituted  service  by  pub- 
lication against  a  non-resident  of  a  State,  except  as  a  means  of  reaching 
property  situated  at  the  time  within  the  State,  or  of  affecting  some  in- 
terest therein,  or  determining  the  sUUiis  of  the  plaintiff  with  respect  to 
the  non-resident  party.     Id. 

9.  Service  by  Publication. — When  constructive  or  substituted  service 

by  publication  in  a  personal  action  is  authorized  by  statute  in  place  of 
personal  citation,  the  statute  must  be  strictly  pursued.     Id, 

10.  Hahn  v.  Kelly  Disapproved.— The  case  of  Hahn  v.  KeUy,  decided 

by  the  supreme  court  of  California,  examined  and  disapproved.    Id, 
n.  Suits  in  rem — Infants.— Classification  of  suits  in  rem,  and  service  of 
process  upon  infants  of  tender  years,  considered.    Id, 

12.  Jurisdiction— Leave  to  Renew  Motion.— Where  one  judge  has  de- 

nied a  motion,  another  judge  of  the  same  court  has  jurisdiction  to 
grant  leave  to  renew  the  motion.     Robinson  v.  Satterlee,  134. 

13.  District  Judge  sitting  as  Circuit  Judge.— A  judge  of  a  United 

States  District  Court,  while  sitting  alone  as  circuit  judge  in  the 
United  States  Circuit  Court,  has  the  same  powers  and  jurisdiction  as 
any  other  judge  sitting  in  the  same  court.     Id, 

14.  Dismissal  of  Bili<  for  Want  of  Replication.— Under  the  sixty- 

sixth  equity  rule  prescribed  by  the  United  States  Supreme  Court,  the 
order  dismissing  the  complainant's  bill  for  want  of  a  replication  is  of 
course,  and  may  be  entered  in  the  clerk's  office  without  any  application 
to,  or  action  bj'  the  judge.     Id. 

15.  Same. — The  dismissal  is  final  unless  set  aside  by  the  court  upon  appli- 

cation duly  made  within  the  proper  time  in  pursuance  of  the  provisions 
of  the  rule.     Id. 

16.  Same — Laches. — Where  a  bill  has  been  dismissed  for  want  of  a  replica- 

tion under  the  sixty-sixth  equity  rule,  a  motion  to  set  aside  the  dismis- 
sal made  nearly  five  years  after  the  entry  of  the  order  of  dismissal, 
without  ofTering  any  excuse  for  the  delay,  will  be  denied.     Id. 

17.  Supplemental  Answer— Former  Judgment.— Where  leave  to  set 

up  by  way  of  amended  answer  a  former  judgment  between  the  same 
parties  upon  the  same  subject-matter  had  been  denied,  pending  an  ap- 
peal from  the  judgment  sought  to  be  set  up,  leave  to  file  a  supplemental 
answer  setting  up  said  jiidgment  was  granted  upon  renewal  of  the 
motion  upon  leave  after  the  judgment  had  become  final  by  affirmance 
on  appeal.     (Per  Hoffman,  J.     See  statement  of  the  case.)    Id. 

18.  Power  of  a  State  over  the  Property  of  Non-residents.— A  State 

has  the  power  to  subject  the  property  of  non-residents,  within  its  terri- 
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tonal  limits,  to  the  satisfaction  of  the  claims  of  her  citizens  against 
such  non-residents  by  any  mode  of  procedure  which  it  may  dfeem  proper 
and  convenient  under  the  circumstances,  and  therefore  may,  for  such 
purpose  authorize  a  judgment  to  be  given  against  such  non-resident 
prior  to  seizure  of  such  property,  and  with  or  without  notice  of  the  pro- 
ceeding.    Nef  V.  Pennoyer^  274. 

19.  Proof  of  Service  in  Case  of  Publication.— The  proof  of  service  re- 

quired by  section  269  of  the  Oregon  Code  to  be  placed  in  the  judgment- 
roll  includes  in  the  case  of  service  by  publication,  the  affidavit  and 
order  for  publication  as  well  as  the  affidavit  of  the  printer  to  the  fact  of 
publication.    Id. 

20.  Judgment-roll  not  the  Whole  Record.— The  judgment-roll  re- 

quired by  said  section  269  is  not  the  exclusive  record  of  the  case,  but  only 
a  collection  of  papers  and  entries  selected  from  the  record  for  conven- 
ience and  economy  and  sufficient  in  the  opinion  of  the  legislature  to 
show  the  judgment  of  the  court  and  its  jurisdiction  to  give  it;  but 
the  record  is  a  history  of  all  the  acts  and  proceedings  in  the  action  from 
its  initiation  to  final  judgment  which  includes  all  the  papers  filed  in 
the  case,  and  upon  which  the  court  acted  in  an}'  step  of  the  proceedings, 
and  this  record  is  of  the  same  verity  as  the  judgment-roll  which  is 
made  up  from  it.     Id. 

21.  Evidence  Necessary  to  Authorize  Order  for  Publication.— In 

case  of  service  by  publication  the  record  must  show  that  there  was  evi- 
dence presented  to  the  court  or  judge  who  made  the  order  for  publication 
by  affidavit,  sufficient  to  prove  the  ultimate  facts  which  bring  the  case 
within  sections  55  and  56  of  the  Oregon  Code,  allowing  such  service;  and 
it  is  not  enough  that  the  affidavit  repeats  the  mere  language  of  the 
statute,  it  must  contain  facts  and  circumstances  sufficient  to  prove  these 
ultimate  facts;  but  when  a  judgment  is  attacked  collaterally  it  is  suffi- 
cient if  the  evidence  contained  in  the  affidavits  tends  to  prove  such  facts. 
Id. 

22.  Evidence  of  Cause  of  Action.— An  averment  in  an  affidavit  for  an 

order  for  publication,  "that  plaintiff  has  a  just  cause  of  action  against 
defendant  for  a  money  demand  on  account,"  is  a  mere  assertion  of  the 
fact  of  the  existence  of  such  cause  of  action — the  opinion  of  the  affiant 
to  that  effect,  but  is  no  evidence  of  it,  and  is  therefore  insufficient  to 
authorize  such  order.     Id. 

23.  A  Verified  Complaint  an  Affidavit.— A  verified  complaint  as  to 

the  facts  stated  therein,  is  an  affidavit,  and  when  it  appears  from  the 
record  that  such  a  complaint,  containing  evidence  of  a  cause  of  action 
against  the  defendant,  was  on  file  at  the  time  of  allowing  an  order  for 
publication,  the  court  will  presume  that  such  complaint  was  used  as 
evidence  therefor.    Id. 

24.  Diligence  to  ascertain  the  Place  of  Residence  of  Non-resi- 

dent Defendant. — Where  an  order  allowing  service  of  a  summons  by 
publication,  under  sections  55  and  56  of  the  Oregon  Code  omits  to  direct 
that  a  copy  of  the  complaint  and  summons  be  mailed  to  the  defendant, 
addressed  to  his  place  of  residence,  it  must  appear  from  the  affidavit 
that  the  plaintiff  had  used  reasonable  diligence  to  ascertain  such  place 
of  residence  and  that  it  is  unknown  to  him.    Id. 
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25.  Proof  of  Publication  of  the  Summons.— Section  69  of  the  Oregon 

Code,  having  provided  that  in  case  of  publication  of  the  anmrnons  *'the 
proof  of  service"  shall  be  by  *'the  affidavit  of  the  printer  or  his  fore- 
man or  his  principal  clerk,"  an  affidavit  to  such  a  publication  by  one 
styling  himself  therein  "editor,'*  is  not  within  the  statute  and  there* 
fore  no  evidence  of  the  facts  contained  in  it.     Id. 

26.  Averment  of  Service  in  Judgment  Entry.— An  averment  of  due 

publication  of  a  summons  in  a  judgment  entry  which  appears  from  the 
whole  record  to  be  untrue  or  is  not  affirmatively  supported  by  the  facts 
contained  in  such  record,  is  a  nullity  and  may  be  disregarded.     Id. 

27.  Presumptions  in  favor  of  Jurisdiction. — The  common  law  pre- 
sumption in  favor  of  the  jurisdiction  and  regularity  of  the  proceedings 
of  couils  of  record  or  general  jurisdiction  had  its  origin  in  the  fact  that 
at  common  law  no  judgment  could  be  given  against  a  defendant  until 
he  had  appeared  in  the  action,  but  no  such  presumption  does  or  ought 
to  apply  in  cases  where  the  defendant  is  a  non-resident  and  there  was 
no  appearance  and  only  constructive  service  of  the  summons  by  publi- 
cation.    Id. 

28.  Expenses  of  Printing  Brief.— Section  918  of  the  Revised  Statutes 
gives  to  the  Circuit  Court  power  to  regulate  the  practice  therein,  "as 
may  be  necessary  or  convenient  for  the  advancement  of  justice  and  the 
prevention  of  delay  in  proceedings/'  provided  such  regulation  is  not  in- 
consistent with  any  law  of  the  United  States  or  rule  of  the  Supreme 
Court:  Hddj  that  under  this  authority  the  court  might,  by  general  rule 
or  special  order  in  a  particular  case,  require  parties  to  a  cause  submitted 
to  it  for  decision  to  file  printed  briefs,  and  might  tax  the  reasonable 
expense  of  printing  the  brief  of  the  prevailing  party  against  the  losting 
party,  as  a  necessary  disbursement.     Neff  v.  Pennoyer,  335. 

29.  Damages  for  Withholding  Possession  and  Defense  Thereto.— 

In  action  to  recover  damages  for  wrongfully  withholding  t^e  possession 
of  real  property,  the  plaintiff  may  allege  and  recover  for  any  particular 
waste  or  injury  committed  by  the  defendant  thereon  during  his  posses- 
sion, or  he  may  omit  all  claim  other  than  that  arising  from  such  waste 
or  injury,  but  he  cannot  by  so  doing  preclude  the  defendant  from  show- 
ing that  the  alleged  waste  or  injury  was  committed  while  he  was  in  the 
possession  of  the  premises,  claiming  title  thereto,  in  good  faith,  ad- 
versely to  the  plaintiff,  and  thereby  prevent  him  from  making  any  de- 
fense to  which  he  may  be  entitled  under  these  facts.  N^  v.  Pennoyer, 
495. 

30.  Improvements  —  Counter-Claim  for.— To  enable  a  defendant  to 

maintain  a  counter-claim  for  the  value  of  improvements  made  upon* 
the  premises  of  another,  it  must  appear  therefrom  that  the  improve- 
ments are  affixed  to  the  freehold  and  still  existing,  and  that  they  bet- 
ter the  condition  of  the  property  for  the  ordinary  purposes  for  which  it 
is  used;  and  that  they  were  made  while  the  defendant,  or  those  under 
whom  he  claims,  were  in  possession  under  color  of  title,  in  good  faith, 
adversely  to  the  claim  of  the  plaintiff.     (Or.  Civ.  Code,  Sec.  318.)     Id. 

31.  Same  Subject. — A  counter-claim  not  containing  these  allegations,  but 

only  a  statement  of  facts  tending  to  prove  them,  will  be  stricken  out  as 
irrelevant.    Id. 
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32.  Advising  Verdict. — Where,  upon  the  evidence,  the  court  is  satisfied 

that  there  should  be  no  recovery,*  and  that  a  verdict,  if  found  for  the 
plaintiff,  would  necessarily  be  set  aside  for  want  of  evidence  to  justify 
it,  the  jury  will  be  advised  to  find  for  the  defendant.  Kielley  v.  Belcher 
Silver  Mining  Co,,  500. 

33.  Dedimus,  when  Granted.— Section  866  of  the  Revised  Statutes  gives 

the  courts  of  the  United  States  power  to  grant  b, dedimus  to  take  the  ex- 
amination of  a  witness  whenever  in  their  judgment  it  may  be  necessary 
to  prevent  a  failure  or  delay  of  justice;  and  sections  863-4-5  of  said  Re- 
vised Statutes,  relating  to  taking  depositions  de  bene  esse  have  no  appli- 
cation to  the  granting  or  execution  of  said  dedimus.  Jones  v.  Oregon 
Central  Railroad  Co. ,  523. 

34.  Same,  how  Issued  and  Executed.— The  mode  of  issuing  and  execu- 

ting a  dedimus  granted  in  pursuance  of  said  section  866  is  regulated  by 
"  common  usage"  or  practice,  whibh  usage  or  practice,  as  to  this  court, 
is  prescribed  by  sections  807-8-9  of  the  Or.  Civil  Code,  relating  to 
taking  depositions  on  commission;  and  title  7  of  chapter  9  of  said  Code, 
relating  to  taking  depositions  de  bene  esse  does  not  apply.     Id. 

35.  Commissioner  to  Execute  Dedimus.— A  person  appointed  to  exe- 

cute a  dedimus  represents  the  court  and  not  the  parties;  and  his  com- 
•  mission  should  contain  full  directions  as  to  the  manner  of  its  execution, 
as  set  forth  in  section  809  of  the  Or.  Civil  Code<    Id. 

36.  Certificate  to  Deposition.— In  certifying  the  deposition  to  the  court 

it  is  not  necessary  for  the  commissioner  to  state  when  or  where  the 
examination  of  the  witness  was  taken,  nor  by  whom  it  was  reduced 
to  writing,  or  that  the  witness  was  ''cautioned"  before  being  sworn. 
Id. 

37.  Oath  of  Witness. — A  witness  examined  under  a  dedimus  should  be 

sworn  according  to  the  law  of  th^  forum  whence  it  issued.    Id. 

38.  Same  Subject. — Section  860  of  the  Or.  Civil  Code  having  provided  that 

an  affirmation  may  be  made  by  any  person  in  place  of  an  oath,  a  dedi- 
mus which  authorizes  the  commissioner  to  administer  an  oath  to  a  wit- 
ness, is  well  executed  in  this  respect  when  it  appears  .from  the  return 
thereto  that  the  witness  was  duly  affirmed.     Id. 

39.  Return  to  Dedimus. — A  return  to  a  dedimus  need  not  show  how  It 

witness  was  sworn  or  affirmed,  if  it  states  substantially  that  the 
witness  was  duly  sworn  or  affirmed;  nor  is  it  material  whether  the 
facts  required  to  be  stated  in  such  return  are  stated  in  the  introduction 
or  conclusion  of  the  examination,  if  they  are  plainly  referred  to, 
and  included  by  the  commissioner  in  certifying  the  deposition  as  a  part 
of  the  proceeding  and  return.     Id. 

40.  Stay  of  Proceedings. — A  stay  of  proceedings  in  bankruptcy  in  the 

District  court,  is  in  the  discretion  of  the  Circuit  Court,  and  ought  not 
to  be  granted  where  it  does  not  appear  that  the  rights  of  the  defendant 
will  be  prejudiced  or  seriously  endangered,  if  the  plaintiff  is  allowed  to 
proceed  to  final  judgment  in  the  court  below.  In  re  Oregon  Bulletin 
Co.,  529. 

41.  Judgment. — A  court  has  power  to  set  aside  or  modify  its  judgments, 

in  both  civil  and  criminal  cases,  during  the  term  at  which  they  were 
given.     United  States  v.  Harmison,  556. 
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42,  Judgment  Technically  Correct  Reversed.— Where  a  judgment 

is  broader  in  its  scope,  and  mortf  advantageous  to  a  party  than  he  is 

entitled  to  have,  it  will  be  reversed  or  moditied,  although  upon  the 

record  it  appears  to  be  technically  correct     Tht  420  Minmg  Co.  r.  The 

Bullion  Mining  Co.,  634. 

See  Appeal. 

PRESUMPTIONS. 

1.  Presumption  as  to  Land  Titles  in  California.— All  titles  to  land 
in  California,  except  where  the  land  is  covered  by  tide -waters,  or  is  ac- 
quired by  accretion  from  the  sea,  corae  either  from  the  United  States 
or  the  government  which  preceded  them .  In  the  absence  of  proof  that 
the  title  is  obtained  directly  from  the  government,  the  legal  presump- 
tion is  that  the  title  is  in  the  United  States.  This  presumption  is  not 
only  one  which  would  arise  independent  of  any  legislation,  but  it  has 
been  expressly  declared  by  statute  in  that  State.     FcUUrson  v.  TcUutOf 

164. 

See  Judgments,  1 ;   Practice,  25. 

m 

,         PROBATE  LAW. 
See  Administrator, 

PROMISSORY   NOTES, 

1.  Limitation— Note  Payable  on  Demand.— A  note  payable  on  de- 

mand, whether  with  or  without  interest,  is  immediately  due.  An  action 
may  be  maintained  upon  such  a  note  without  previous  demand,  and  the 
statute  of  limitations  begins  to  run  from  its  date.  BartleU  v.  Rogers^  62. 

2.  Same. — But  if  there  be  any  exception  in  the  case  of  a  note  bearing 

interest,  a  note  which  does  not  in  terms  call  for  interest,  is  not  within 
the  exception.     Id. 

3.  Accord  and  Satisfaction. — Where  a  debtor  transfers  specific  prop- 

erty to  trustees  for  the  use  of  the  creditors,  under  a  mutual  agreement 
signed  by  the  creditors,  whereby  they  accept  the  property  in  full  satis- 
faction and  discharge  of  their  several  demands,  there  is  a  valid  accord 
'  and  satisfaction.     Id. 

4.  'Same. — Such  accord  and  satisfaction  held  good  as  against  the  indorsee 
,    of  a  promissory  note  payable  on  demand,  given  by  the  debtor  to  one  of 

the  parties  to  said  agreement,  who  held  no  other  demand  against  the 
debtor,  where  it  did  not  appear  that  the  transfer  of  said  note  was  made 
before  the  date  of  such  accord  and  satisfaction.    Id. 

See  Bankruptcy,  6,  7,  8.    ' 

PUBLICATION  OF  SUMMONS, 
See  Practice,  6,  7. 

PUBLIC  LANDS. 

1.  Five  Hundred  Thousand  Acres  Grant  to  State.— The  grant  to  the 
State  by  the  act  of  Congress  of  September  4,  1841,  of  500,000  acres,  is 
not  of  any  specific  land,  but  of  a  specific  quantity  to  be  selected  under 
the  direction  of  her  legislature,  in  parc^  conformably  to  the  lines  of 
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the  public  snrveys,  out  of  any  piiblic  land,  excepting  Buch  as  was  then 
reserved,  or  might  thereafter  at  the  date  of  the  selection  be  reserved 
from  sale  by  any  act  of  Congress  or  proclamation  of  the  President. 
When  the  selection  and  location  are  once  made  pursuant  to  the  State's 
directions,  of  lands  not  reserved,  but  subject  to  location,  the  general 
gift  of  the  quantity  becomes  a  particular  gift  of  the  specific  lands  lo- 
cated, vesting  in  her  a  perfect  and  Absolute  title  to  the  same;  and  that 
title  passes  by  her  patent.  The  patent  takes  effect  by  relation  as  of  the 
date  of  the  selection.     Patterson  v.  Tatum,  164. 

2.  Commissioner  of  Land  Office,  Duties. — The  commissioner  of  the 

general  land  office  is  attached  to  the  Department  of  the  Interior,  and 
acts  under  the  direction  and  supervision  of  the  head  of  that  depart' 
ment  in  all  matters  respecting  the  public  lands  of  the  United  States* 
The  legislation  of  Congress  respecting  his  office  stated.     Id, 

3.  Repeals  by  Revising  Acts. — ^The  doctrine  that  a  statute  is  impliedly 

repealed  by  a  subsequent  act  revising  the  whole  matter  of  the  first,  does 
not  apply  when  the  revisory  statute  itself  prescribes  its  operation  upon 
the  previous  act;  when  that  is  done  no  other  e£fect  can  be  given  to  the 
revisory  act.     Id. 

4.  Presumption  as  to  Land  Titles  in  California.— All  titles  to  land  in 

California,  except  where  the  land  is  covered  by  tide-waters,  or  is  ac- 
quired by  accretion  from  the  sea,  come  either  from  the  United  States 
or  the  government  which  preceded  them.  In  the  absence  of  proof  that 
the  title  is  obtained  directly  from  the  government,  the  legal  presump- 
tion Is,  that  the  title  is  in  the  United  States.  This  presumption  is  not 
only  one  which  would  arise  independent  of  any  legislation,  but  it  has 
been  expressly  declared  by  statute  in  that  State.  Id. 
6,  Patent,  a  Government  Conveyance.— A  patent  is  the  instrument  by 
which  the  governmenti  whether  State  or  National,  passes  its  title;  it 
is  the  government  conveyance.  But  if  the  government  possesses  at  the 
time  no  title,  that  fact  may  be  shown  in  an  action  of  ejectment.  The 
patent  is  evidence  of  title,  only  because  government,  being  the  original 
source  of  title,  the  presumption  of  law  is  that  the  title  remained  with 
the  government  until  some  other  disposition  of  it  is  shown.  A  court  of 
law  is  as  competent  to  pass  upon  the  question  whether  a  title  existed  at 
the  time  in  the  government,  as  it  is  whether  the  title  existed  in  an 
individual,  where  the  grantor  is  a  private  party.  The  cases  where  a 
party  must  resort  to  a  court  of  equity  for  relief  against  the  operation 
of  a  patent  stated.     Id. 

6.  The  Title  of  the  City  of  San  Francisco,  under  the  Mexican  law, 

was  so  far  subject  to  the  control  of  the  former  government,  previous  to 
the  conquest  and  cession  of  the  country,  and  of  the  United  States  sub- 
sequently, that  portion  of  the  lands  within  the  limits  claimed  by  the 
city  could  have  been  reserved  by  those  governments,  respectively,  for 
public  purposes  at  any  time  before  the  title  had  become,  by  action  of 
the  authorities  of  the  city,  vested  in  private  parties.  United  States  y^ 
Carr,  478. 

7.  Lands  Occupied  for  Public  Uses  within  Exceptions  of  Act  of 

Congress. — As  against  parties  having  no  title  in  themselves,  holding 
by  intrusion,  mere  trespassers,  the  possession  of  the  government  for  a 
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hospital  for  infirm  and  disabled  seamen,  of  a  part  of  the  four  lots  in 
the  city  of  San  Francisco,  upon  which  the  hospital  is  situated,  under  a 
deed  from  the  citv  authorities,  with  claim  to  the  remainder  of  the  lots  for 
the  same  purposes,  and  the  assertion  of  that  claim  by  the  removal  of 
the  intruders,  is  an  occupation  for  public  uses  of  the  whole  premises, 
within  the  meaning  of  the  act  of  Congress  of  1864,  which  excepts  from 
the  grant  to  the  city  "all  sites  or  other  parcels  of  land"  which  had 
been  or  were  then  occupied  for  such  uses  by  the  United  States.  Id. 
8.  Dedication  to  Public  Uses.— The  setting  apart  of  the  premises  for 
a  hospital  by  direction  of  the  government,  with  the  appropriation  by 
Congress  of  moneys  to  the  support  of  the  institution,  the  construction 
of  buildings  thereon,  and  inclosure  of  the  land,  show  a  dedication  of 
the  premises  for  a  public  use  within  the  meaning  of  the  decree  and 
confirmatory  act  of  March  8,  1866,  both  of  which  excepted  from  con- 
firmation to  the  city  parcels  of  land  which  had  been  previously  re- 
served or  dedicated  to  public  uses.  Id, 
See  Criminal  Law,  14,  16,  16;  Mexican  Grants;  Mining  Claims. 

RECORD. 
See  Practice,  18. 

REGISTER  OF  LAND  OFFICE. 
See  Criminal  Law,  14,  16,  16. 

REMOVAL  OF  CAUSES. 
See  United  States  Courts,  6. 

REPEAL  OF  STATUTES. 

1.  Statute  repealed  by  Implication. — Wliere  a  statute  revising  an- 

other act  embraces  the  entire  subject-matter  of  the  prior  act,  with 
additional  provisions,  it  must  be  regarded  as  a  substitute  for,  and  as 
repealing  such  pri^r  act.     United  States  v.  Cheeseman,  424. 

2.  Statute  repealed.— The  act  of  Congress  of  June  30, 1864,  to  provide 

internal  revenue,  etc.  (13  Stat.  294-7),  embraces  the  entire  subject- 
matter  of  section  2  of  the  act  of  December  26, 1862  (12  Stat.  632),  and 
repeals  the  latter  section.    Id. 

See  Revised  Statutes. 

RES  ADJUDICATA. 

1.  Defenses  in  Abatement  and  on  Merits.— Under  the  statute  of 
Nevada  authorizing  the  defendant  to  set  up  in  his  answer  as  many 
defenses  as  he  has,  if  an  answer  contains  a  defense  which  only  goes  to 
defeat  the  present  action  and  other  defenses  on  the  merits,  and  the  issues 
as  to  both  are  in  fact  found  for  defendant,  but  the  judgment  is  appar- 
ently entered  for  defendant  upon  the  finding  upon  the  merits,  the  mat- 
ter upon  the  merits  will  be  res  adjudicaia,  and  the  parties  will  be  es- 
topped from  further  litigating  the  merits,  even  though  the  issues  upon 
the  matter  of  abatement  is  also  found  in  favor  of  defendant,  and  the 
judgment  might  have  been  rested  on  that  issue.  Tke  4^0  Mining  Co,  v. 
The  BtdUon  Mining  Co.,  634. 
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2.  Same. — In  such  casCi  where  all  the  issues  are  in  fact  specially  found  in 

favor  of  the  defendant,  and  jndp^ent  entered  thereon  generall}',  with- 
out any  provision  that  it  shall  he  without  jprejudice,  or  without  any 
other  limitation  or  restriction,  the  estoppel  will  extend  to  very  matter 
of  fact  in  issue,  and  in  fact  found  by  the  court  in  favor  of  the  defend- 
ant.    Id, 

3.  Several  Defenses  in  Same  Answer.  r-Where  the  statute  authorizes 

the  defendant  to  set  up  in  the  same  answer  as  many  defenses  as  he  has, 
and  several  defenses  are  set  up,  it  is  competent  for  the  court  to  deter- 
mine them  all,  without  reference  to  the  character  of  the  different  de- 
fenses, and  where  all  are  in  fact  determined,  the  determination  as  to  all 
will  be  conclusive  between  the  parties.    Id. 

REVISED  STATUTES. 

1.  Revised  Statutes  and  other  Acts  Passed  at  same  Session. — 

The  Revised  Statutes  must  be  regarded  as  passed  on  the  first  day  of 
December,  1873,  and  all  other  acts  of  the  same  session  of  Congress 
passed  that  date  are  to  be  treated  as  subsequent  acts,  repealing  the 
Revised  Statutes,  so  far  as  they  are  inconsistent  therewith.  In  re  Ore- 
gon Bulletin  Printing  and  Publishing  Co.,  614. 

2.  Amendatory  Bankrupt  Act  of  1874  Construed.— The  act  of  June 

22,  1874  (18  Stat.  178),  purporting  to  amend  and  supplement  the  Bank- 
rupt Act  of  1867  must  be  regarded  as  having  passed  after  the  passage 
of  the  Revised  Statutes,  and  although  referring  in  terms  to  the  act  of 
1867,  must  be  construed  as  referring  to  the  provisions  of  that  act  as 
carried  into,  and  expressed,  in  the  corresponding  provisions  of  the  Re- 
vised Statutes;  and  as  amending  and  supplementing  the  provisions  of 
the  statutes  relating  to  bankruptcy  as  therein  found  expressed.     Id. 


REVENUE.  I 

I 


1.  Bond  for  Value— Appraisement. —Where  property  under  bond  for 

duties  is  seized  in  a  warehouse,  the  bond  for  value  under  the  89th  sec- 
tion of  the  act  of  1799  should  represent  its  full  market  value,  duties 
included.     United  States  v.  Cargo  of  Sugary  27. 

2.  Entry  Defined.— The  term  "entry,"  as  used  in  section  1  of  the  act 

of  March  3,  1863,  must  be  understood  to  include  the  series  of  acts  done 
by  the  importer  at  the  custom-house  necessary  to  the  introduction 
of  his  merchandise  into  the  United  States,  in  compliance  with  the 
forms  of  law.     Id.  46. 

3.  False  Document  or  Appliance. — If,  in  the  performance  of  these 

acts,  and  as  a  means  of  making  the  entry,  the  importer  is  guilty  of 
any  false  or  fraudulent  practice  or  appliance,  or  uses  any  false  or  fraud- 
ulent document,  he  comes  within  the  law.     Id. 

4.  Agent. — Whether  the  agent  who  makes  the  entry  had  knowledge  of 

the  fraud  is  immaterial.  The  guilty  knowledge  of  the  owner  is  suffi- 
cient.   Id, 

5.  Fraudulent  Appliance.  —  Where  charcoal  had  been  mixed  with 

sugar  above  No.  12  Dutch  standard  in  color,  for  the  purpose  of  reduc- 
ing its  grade,  and  making  it  appear  to  be  below  No.  12  Dutch  stand- 
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ard  in  color,  and  the  importer  failed  to  disclose  that  fact  to  the  custom- 
house authorities:  Held^  that  the  color  of  the  sugar  was  not  thereby 
altered;  it  was  merely  disp^ised,  and  the  concealment  and  suppression 
of  that  fact  by  the  importer  at  the  time  of  taking  his  oath  and  making 
his  entry,  and  the  oath  taken  by  him,  constituted  *' a  false  and  fraudu- 
lent practice  and  appliance  "  within  the  meaning  of  the  law;  and  this 
notwithstanding  that  the  law  does  not  require  that  the  color  of  the 
sugar  be  stated  in  the  invoice  or  entry.    Id. 

6.  Collector  Deceived.— Whether  the  collector  was  deceived  by  the 

attempted  fraud,  is  immaterial.    Id. 

7.  Mistake  of  Law.  —  The  belief  on  the  part  of  the  importer  that  he 

might  lawfully  put  charcoal  into  his  sugar,  and  thus  alter  its  g^de, 
and  enable  himself  to  lawfully  enter  them  as  of  a  lower  grade,  and  that 
he  might  lawfully  withhold  from  the  custom-house  authorities  knowl- 
edge of  the  facts,  will  be  no  protection  to  him.    Id. 

8.  Forfeiture— Intention  to  Defraud.— Where,  in  a  suit  brought  by 

the  United  States  to  recover  the  value  of  certain  goods  alleged  to  have 
been  fraudulently  invoiced  below  their  true  cost,  it  appeared  that  the 
defendant  was  not  the  owner  or  shipper  of  the  goods,  but  merely  a 
consignee  thereof  for  the  purpose  of  selling  them:  Held,  that  knowledge 
on  his  part  of  the  fraudulent  under-valuation  was  necessary  to  estab- 
lish the  ''actual  intention  to  defraud  the  United  States"  within  the 
meaning  of  the  sixteenth  section  of  the  act  of  June  22,  1874  Untied 
SUUes  V.  Newmarkf  584. 

SALVAGE. 

1.  Salvage. — Sixteen  thousand  dollars  awarded  as  salvage  compensation, 

where  both  vessels  belonged  to  the  same  owners.  P.  M,  8.  Co.  v.  Tfin 
Bales  Ounny  Bags,  187. 

2.  Salvage — Towage. — Ten  thousand  dollars  awarded  as  salvage  com- 

pensation.   Steamer  Costa  Rica,  610. 

SAN  FRANCISCO. 
See  Public  Lands,  6,  7,  8. 

SEAMEN. 

1.  Description  of  Voyage. — Under  the  merchant  shipping  act  of  Eng- 

land of  1873,  the  shipping  articles  need  only  specify  the  maximum 
duration  of  the  engagement  of  a  seaman,  and  the  places  or  parts  of  the 
world  to  which  it  does  not  extend:  Held,  that  a  specification  of  the 
places  to  which  the  voyage  or  engagement  might  extend,  was  an  implied 
agreement  that  it  was  not  to  extend  to  any  other,  and  therefore  a  suffi- 
cient compliance  with  the  act.     The  Hermine,  80. 

2.  Suit  for  Wages  against  Foreign  SfliP.  —  A  Court  of  Admiralty 

will  not  decline  jurisdiction  of  a  suit  by  foreign  seamen  against  a  for- 
eign vessel  to  recover  wages,  where  it  appears  that  the  voyage  has  been 
completed  or  broken  up,  or  the  seamen  have  been  discharged  by  the 
wrongful  act  of  the  master.    Id. 

3.  Same  Subject.  —  Semble,  that  the  court  will  not  decline  jurisdiction 

where  it  appears  the  seamen  have  been  discharged  with  their  own  con- 
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sent  before  the  expiration  of  the  voyage,  without  the  payment  of 
wages  already  earned,  or  any  agreement  or  understanding  concerning 
them.    Id, 

4.  Desertion. — A  seaman  is  bound  to  stay  by  the  vessel  according  to  his 

agreement,  whether  the. master  takes  any  means  to  compel  him  to  do  so 
or  not,  and  therefore  where  seamen  leave  a  vessel  before  the  completion 
of  the  voyage,  although  with  the  knowledge  of  the  master,  and  upon 
his  promise  that  they  shall  not  be  arrested  therefor,  but  without  his 
consent,  they  are  guilty  of  desertion.     Id. 

5.  Contracts  with  Seamen. —Contracts  with  seamen,  upon  9-  discharge 

before  completion  of  voyage,  concerning  wages  already  earned,  will  be 
set  aside  or  disregarded  by  Courts  of  Admiralty  if  inequitable.     Id. 

6.  Quantum  Meruit. — Quantum  meruit,  what  seamen  entitled  to  on.    Id. 

7.  Rescission  of  Seaman's  Contract.— Where,  on  a  voyage  from  Glas- 

gow to  Buenos  Ayres,  from  thence  to  Portland,  Or.,  and  back  to  a  port 
in  the  United  Kingdom,  the  cook  and  steward,  who  is  not  a  seaman, 
is  disrated  a  few  days  out  from  Buenos  Ayres  on  a  charge  of  wasting 
provisions,  and  put  before  the  mast,  it  amounts  to  a  rescission  of  the 
contract  by  the  master,  and  the  steward  may,  when  he  arrives  at  Port- 
land, accept  such  rescission,  and  claim  his  discharge;  but  what  com- 
pensation, if  any,  he  shall  have  for  his  services  depends  upon  the  par- 
ticular circumstances  of  the  case.     The  Botspttr,  194. 

8.  Contract  and  Services  of  Minor.— A  contract  by  a  minor  to  serve 

as  a  seaman  is  a  voidable  one,  and  may  be  avoided  by  such  minor  at 
any  time  before  its  completion,  and  thereafter  he  is  not  bound  by  it  in 
any  manner,  neither  can  he  sue  upon  it  for  his  servicesi  but  may  re- 
cover the  value  of  such  services,  allowing  for  any  injury  whidi  the 
owners  may  sustain  by  reason  of  the  avoidance  of  the  contract.     Id. 

9.  British  Shipping  Act.— Where,  under  the  British  merchants'  ship- 

ping act  of  1854,  the  duration  of  a  voyage  is  described  in  the  shipping 
articles  as  probably  twelve  months,  a  seaman  signing  the  articles  en- 
gages absolutely  to  make  the  voyage,  whether  the  duration  of  it  be 
more  or  less  than  that  period,  provided  the  master  in  good  faith  en- 
deavors to  accomplish  the  voyage  within  the  time  mentioned.    Id. 

10.  Right  OF  Master  to  Discharge  Seaman  for  Misconduct.— W^here 

the  first  mate  of  a  ship,  before  leaving  the  home  port,  became  so  intox- 
icated as  to  be  disobedient,  insolent  to  the  master,  and  negligent  in 
his  duty:  Held,  That  the  master  was  justified  iti  discharging  him, 
while  in  the  home  port,  for  that  one  oifense.     The  Ship  Qamet,  350. 

11.  Abandonment  of  a  Seaman  in  a  Foreign  Port.— Defense  by 

master  that  the  seaman  was  detained  on  shore  by  the  municipal  au- 
thorities of  the  port:  Held,  unsupported  by  the  proofs.  The  Mary 
Belle  Roberts,  485. 

12.  Desertion  by  Seaman.— When  a  seaman,  against  the  orders' of  the 

master  and  knowing  that  the  ship  was  about  to  sail,  went  ashore  and 
failed  to  return  to  the  ship,  and  subsequently,  when  apprehended  by 
the  master,  broke  away  from  his  custody,  and  it  appeared  that  further 
delay  would  have  imperilled  the  ship:  Held,  that  this  conduct  amounted 
to  a  desertion,  and  that  ihe  wages  due  the  seaman  were  forfeited.  The 
Ship  Eric90n,  559. 
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13.  A  LITER. — Where  he  has  gone  ashore  hy  permission  and  without  know- 
ing that  the  ship  was  about  to  sail,  and  his  failure  to  rejoin  her  is 
caused  by  drunkenness,  but  without  any  intention  on  his  part  to  de- 
sert, but  a  'qualified  forfeiture  will  in  such  case  be  imposed.     Id, 

See  Admiralty,  34. 

SCH.DIER. 
See  Common  Carrier,  2,  3. 

SPIRITUOUS  LIQUORS. 
See  Indian  and  Indian  Country,  3,  4,  5,  6,  7. 

STATUTES  CONSTRUED. 

1870.    Act  May  31,  Sec.  16,  16  Stat.  144.     Civil  Rights,  59. 
1799.     Act  May  2,  Sec.  89.     Bond  for  Goods  Seized,  27. 

1872.  Act  June  1,  Sec  5,  17  Stat.  197.     Sur\uvor  of  Cause  of  Action,  44. 

1863.  Act  March  3,  Sec  1.     Entry;  Disguising  Goods,  46. 
1860.     Act  June  14,  Sec  5,  12  Stat.  34.     Mexican  Grants,  66. 

1874.  Act  June  22,  Sec  39,  Amendment  18  Stat.  181.    Bankruptcy,  128. 

1868.  China  Treaty  July  28,  Art.  VI.     Unequal  Taxation,  145. 

1850.  Act  June  5,  9  Stat.  437.     Indians,.  161. 

1834.  Act  June  30,  Sec  20,  4  Stat  732.     Indians,  161. 

1864.  Act  March  15,  Sec.  1,  13  Stat.  29.     Indians,  161. 

1873.  Act  February  14,  17  Stat.  463.     Indians,  161.  "^ 

1874.  Revised  Stat.,  Sec.  829.     Marshal's  Expenses  and  Fees,  237. 
1825.  Act  March  3,  Sec  12,  4  Stat.  118.     Extortion,  302. 

1868.  Act  July  27,  Sec  1,  15  Stat.  240.     Extortion  and  Alaska,  302. 

1874.  Revised  Stat.,  Sec.  730,  Jurisdiction  of  Offenses  in  Alaska,  302. 

1874.  Revised  Stat.,  Sec  5481.     Extortion;  Alaska,  302. 

1834.  Act,  Sees.  20,  21,  23,  4  Stat.  732.     Indians,  316. 

1874.  Revised  Stat.,  Sees.  5952-6.     Copyrights,  331. 

1874.  Revised  Stat.  Sec  2139.     Selling  Liquors  to  Indians,  337. 

1850.  Act  June  5,  Sec  5,  9  Stat..439.     Liquor;  Indians,  337. 

1870.  Revised  Stat.,  Sec.  4192.    Mortgage  on  Vessel,  405. 

1864.  Act  June  4,  13  Stat.  294-7.     Revenue  Stamps,  424. 

1862.  Act  December  25,  12  Stat.  632.     Revenue  Stamps;  Bonds,  424. 

1846.  Act  August  6,  Sees.  6<7,  9  Stat.  60.   Assistant  Treasurer;  Bond,  424. 

1850.  Act  May  23,  9  SUt.  436.    Assistant  Treasurer;  Bond;  Bullion  Fund, 

424. 

1870.  Act,  Sec  53,  16  Stat.  205.     Patents;  Re-issues,  448. 

1874.  Revised  Stat.,  Sees.  863-5.     Commission  to  take  Testimony,  523. 

1875.  Act  March  3,  Sec  2,    18  Stat.  470.     Removal  Causes;  National 

Courts,  553. 
1874.     Revised  Stat,  Sec  3893.     Quack  Advertisements  in  Mails,  566. 
1874.    'Revised  Stat,  Sec  4597.     Official  Log-book,  602. 
1874.     Revised  Stat,  Sees.  5021-3.    Corporations;  Involuntary  Bankruptcy, 

614. 
1874     Act  Juue  22,  18  Stat  178.     Involuntary  Bankruptcy;  Corporation, 

614. 
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1866.    Act  July  26,  14  Stat.  251.     Water  Rights  and  Mining  Claims,  634. 
1870.     Act  Jaly  9,  16  Stat.  270.     Mining  Claims,  634. 
1872.    Act  May  19,  17  Stat.  91.     Mining  Claims,  634. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 

STATUTES,  REPEALS  OF. 

1.  Repeals  by  Revising  Acts. — The  doctrine  that  a  statute  is  impliedly 
repealed  by  a  subsequent  act  revising  the  whole  matter  of  the  first,  does 
not  apply  when  the  revisory  statute  itself  prescribes  its  operation  upon 
the  previous  act;  when  that  is  done  no  other  effect  can  be  given  to  the 
revisory  act     Patterson  v.  Tatum,  164. 

See  Revised  Statutes. 

STOPPAGE  IN  TRANSITU. 

1.  Purchase  and  Sale  of  Wheat.— Where  L.  &  G.,.of  Portland,  Ore- 
gon, 80I4  wheat  to  M.  &  H.,  of  San  Francisco,  to  be  delivered  on  ship- 
board, at  Portland,  at  $1.85  per  cental,  and  then  made  a  contract  with 
C.  &  Co.,  wheat  buyers,  to  purchase  said  wheat  on  joint  account,  each 
party  to  furnish  one-half  of  the  money  necessary  to  make  the  purchase, 
and  to  receive  one-half  of  the  profits,  if  any:  Held,  that  the  joint  ven- 
ture and  the  interest  of  C.  &  Co.  in  the  wheat  ended  with  the  delivery 
of  the  same  on  shipboard,  and  that  thereafter  the  wheat  belonged  to 
M.  &  H.,  subject  *to  the  power  of  L.  &  H.  as  sellers  of  the  same,  to 
exercise  the  right  of  stoppage  m  transitu^  and  that  when,  upon  the  fail- 
ure of  M.  &  H.,  said  L.  &  H.  exercised  said  right  and  took  said  wheat 
into  their  own  possession,  it  was  for  their  own  benefit  as  sellers  of  the 
same,  and  not  that  of  C.  &  Co. ,  who  were  not  the  sellers  of  the  wheat 
to  M.  &  H.,  and  had  no  power  over  it  or  interest  in  it.  In  re  Comstoek, 
320.- 

SUMMONS,  PUBLICATION  OF. 
See  Practice,  5-7,  17,  19,  ^24. 

SURETIES. 

1.  Liabilities  of  Sureties. — ^The  liabilities  of  sureties  are  strictUsimi 

Juris,  and  cannot  be  extended  beyond  the  reasonable  necessary  import 
of  the  language  of  the  bond.     United  States  v.  Cheeseman,  424. 

2.  Sureties   on    Assistant-Treasurer's  Bond. — Subsequent   to  the 

passage  of  tfie  act  of  Congress  of  June  30,  1864,  to  provide  internal 
revenue,  etc.  (13  Stat.  223),  the  Assistant-Treasurer  of  the  United 
States  and  Treasurer  of  the  branch  mint  at  San  Francisco,  gave  an  offi- 
cial bond  in  pursuance  of  sections  6  and  7  of  the  act  of  August  6, 
1846,  to  provide  for  the  reorganization  of  the  treasury,  etc.  (9  Stat.  60), 
and  conditioned  in  the  language  of  said  sections;  also  referring  to  the 
act  of  May  23,  1850,  providing  for  a  bullion  fund  (Id.  436),  but  not 
containing  the  conditions  prescribed  for  stamp  agents'  bonds  by  section 
170  of  said  act  of  June  30,  1864,  and  not  making  any  reference  to  said 
act  or  duties;  which  bond  was  accepted  by  the  Secretary  of  the  Treasury: 
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HeJd^  that  the  sureties  on  said  bond,  given  as  assistant-treasarer  and 
treasurer  of  the  branch  mint,  are  not  liable  for  any  default  of  their 
principal  occurring  in  the  performance  of  the  duties  of  st«mp  agent, 
in  pursuance  of  the  provisions  of  said  section  170  of  said  act  of  June 
30,  1864.     Id, 

TAXES. 

1.  Assessment,  when  void  for  Uncertainty.— -An  assessment  of  real 

property  should  substantially  comply  with  the  requirements  of  the 
statute  (Or.  Code,  p.  898)  which  requires  each  tract  or  parcel  of  land  to 
be  designated  according  to  the  United  States  surveys,  if  it  be  a  subdi- 
vision of  the  same,  or  otherwise  by  specific  metes  and  bounds  or  other 
certain  description;  therefore  an  assessment  to  the  O.  C.  M.  R.  Co.  of 
196,008.99  of  acres  of  land  in  Jackson  county,  in  gross,  without  any 
other  designation  or  description  of  the  same,  is  void  for  uncertainty. 
TUton  V.  Oregon  Centred  Military  Road  Co.,  22. 

2.  Same  Subject. — An  assessment  of  real  property  which  contains  no  val- 

uation of  the  same  except  this:  ''Total  value  of  taxable  property, 
245,011,"  there  being  no  mark  or  sign  to  indicate  whether  such  figures 
were  intended  to  represent  eagles,  dollars,  centA,  or  mills,  or  other 
thing  capable  of  being  numbered,  is  void  for  uncertainty.     Id, 

3.  Collection  of  Tax,  when  Restrained.— A  court  of  equity  will  re- 
.  strain  the  collection  of  an  illegal  tax  upon  real  property  where  the  en- 
forcement of  the  same  will  result  in  a  cloud  being  cast  upon  the  title 
thereof..    Jd. 

4.  Tax  Deed,  a  Cloud  on  Title. —Under  the' laws  of  Oregon  (1865, 

p.  10),  a  tax  deed  is  primary  evidence  of  title  and  the  regularity  of  the 
prior  proceedings,  which  evidence  can  only  be  overcome  by  the  proof 
of  certain  facts  dehors  the  deed;  therefore  the  same  casts  a  cloud  upon 
upon  the  title  of  the  property.     Id. 

5.  Tax  Deed.— The  general  statute  authorizes  a  tax  collector  for  State 

and  county  taxes  to  execute  a  deed  upon  a  tax  sale,  and  further  pro- 
vides that  such  deed  shall  be  prima  facie  evidence  of  certain  facts  re- 
cited therein,  and  conclusive  evidence  of  the  regularity  of  the  pit>ceed- 
ins^  in  all  other  respects.  A  subsequent  statute  provides  that  a  town 
tax  in  a  certain  town  shall  be  assessed  and  collected  at  the  same  time, 
and  in  the  same  manner  as  provided  by  said  general  act,  and  confers 
upon  the  town  treasurer  all  the  powers  exercised  by  the  tax  collector 
of  the  State  and  county  taxes  under  the  general  act,  but  makes  no 
provision  as  to  the  effect  of  the  tax  deed  executed  by  the  town  treas- 
urer. Held,  that  such  deed  will  not  be  prima  facie  evidence  of  the  reg- 
ularity of  the  prior  proceedings.     Minium  v.  Smith,  142. 

6.  Tax  Deed— Cloud  on  Title. — A  void  tax  deed  which  the  statute  does 

not  make  prim^facie  evidence  of  the  regularity  of  the  assessment  and 
sale,  does  not  cast  a  cloud  upon  the  title.     Id. 

7.  Tax  Sale — Injunction. — An  injunction  will  not  be  granted  to  restrain 

the  collection  of  a  tax,  where  the  deed  issued  upon  a  sale  for  taxes 
would  not  cloud  the  title.    Id. 

8.  Taxes  Paid  by  Party  in  Possession.— In  an  action  for  damages 

for  withholding  the  possession  of  real  property,  if  the  defendant  held 
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under  color  of  title  iu  good  faith  adversely  to  the  claim  of  the  plaintiff, 
taxes  paid  by  him  upon  the  property  during  such  withholding  are  a 
proper  subject  of  counter-claim.     Ntf  v.  Pennoyer^  495. 

TENANTS  IN  COMMON. 

1.  Tenants  in  Common  Ouster.— One  tenant  in  common  may  oust 
his  co-tenant,  and  claim  adversely,  thereby  setting  the  statute  of  lim- 
itations in  motion,  and  from  the  time  of  such  actual  ouster  and  adverse 
possession,  they  deal  at  arms-length,  and  there  is  no  longer  any  rela- 
tion of  trust  or  confidence  between  them.  The  4^0  Mining  Co.  v.  The 
Bullion  Mining  Co.^  634. 

TITLE. 

1.  Title  under  Statutes  of  Limitations.— Adverse  possession   for 

the  time  limited  by  statutes  of  limitations  not  only  bars  the  remedy, 
but  extinguishes  the  right  and  vests  a  perfect  title  in  the  adverse 
holder.     The  420  Mining  Co.  v.  The  Bullion  Mining  Co.,  634 

TOWAGE. 
See  Salvage,  2. 

TKUSTEE. 
See  Administrator. 

UNITED  STATES  COURTS. 

L  United  States  Courts— State  Laws.— The  courts  of  the  United 
States  are  not  liound  by  the  decisions  of  the  State  courts  upon  ques- 
tions of  general  law.  It  is  only  decisions  upon  local  questions  which 
are  peculiar  to  a  State,  or  adjudications  upon  the  meaning  of  the  con- 
stitution or  statutes  of  a  State,  which  the  courts  of  the  United  States 
adopt  as  rules  for  their  judgments.     Galpin  v.  Page,  93. 

2.  Rel.vtion  of  National  Courts  to  State  Courts. — Whilst  the 

courts  of  the  United  States  are  not  foreign  courts  iu  their  relation  to 
the  State  courts,  they  are  courts  of  a  different  sovereignty,  exercising  a 
distinct  and  independent  jurisdiction,  and  are  bound  to  give  to  the 
judgments  of  the  State  courts  only  the  same  faith  and  ck-edit  which  the 
courts  of  another  State  are  bound  to  give  to  them.  In  all  cases  the 
jurisdiction  of  a  State  court  may  be  inquired  into  when  its  judgment 
is  made  the  foundation  of  a  claim  in  the  Circuit  Court,  but  the  inquiry 
can  proceed  no  further;  the  jurisdiction  existing,  the  merits  of  the 
controversy  involved  are  not  open  to  examination.     Id. 

3.  Idem — Removal  to  a  Territory. — For  an  offense  against  the  United 

States  committed  in  an  organized  Territory,  the  offender  may  be  ar- 
rested in  any  district  of  the  United  States,  and  removed  to  the  Terri- 
tory for  trial,  if  the  territorial  courts  have  cognizance  of  the  offense. — 
United  States  v.  Hasl'inJt,  262. 

4.  Idem. — Territorial  courts  are  "courts  of  the  United  States,"  as  that 

designation  is  applied  in  section  thirty-three  of  the  Judiciary  Act.     Id. 

5.  Removal  of  Suits  from  State  to  National  Courts.  -A  suit  was 

pending  in  the  Supreme  (^ourt  of  ('alifornia  on  appeal  from  the  judg- 
46 
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ment  of  the  District  Court  at  the  date  of  the  passage  of  the  act  of  Con- 
ffreBH  of  March  3,  1875,  relating  to  the  jurisdiction  of  the  United  States 
("ircuit  C'ourt,  in  which  the  judgment  was  reversed  and  the  cause  suh- 
sequeutly  remanded  to  the  District  Court  for  new  trial.  At  the  first 
term  of  the  District  Court  at  which  a  trial  could  he  had  after  the  filing 
of  the  remittitur  and  l)efore  any  other  trial,  the  suit  was  removed  to 
the  United  States  Circuit  Court  on  application  of  the  plaintiff:  //cW, 
That  the  case  is  within  the  provisions  of  sections  2  and  3  of  said  act  of 
Congress,  and  that  it  was  properly  removed.  Hoadley  v.  City  of  San 
Francisco,  553. 

UNITED  STATES  MAILS. 
See  Criminal  Law,  28-31. 

VERDICT. 
See  Instructions. 

VOID  AND  VOIDABLE. 
See  Administrator,  15,  16;  Corporation;  Guardian,  1-5. 

.  WILL. 

1.  Will— Foreign  Probate.— The  prohate  of  a  will  and  issue  of  letters 

testamentary  in  the  State  of  New  York,  do  not  authorize  the  executors 
to  maintain  actions  for  the  collection  of  assets  of  the  estate  of  the  de- 
ceased in  the  State  of  California.     Bartlett  v.  Rogei-Sy  62. 

2.  OBJEcriQN — When  Taken.— The  objection  may  be  taken  at  the  hear- 

ing, where  it  does  not  appear  on  the  face  of  the  complaint  where  letters 
are  issued,  and  issue  has  been  joined  on  the  allegation  of  the  complaint 
that  letters  testamentary'  have  been  duly  issued  to  the  plaintiffs.    Id. 
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